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STATE  OF  MICHIOAN 

OFt^ICE    OF 

COMMISSION   TO  PREPARE   BILLS   FOR  THE   REVISION   AND 
CONSOLIDATION  OF  STATUTES, 

Regulating  Court  Procedure,  Etc. 

Lansing^  November  2,  1914. 

To  Hon.  Woodbridge  N.  Ferris,  Governor  of  Michigan: 

The  undersigned,  constituting  the  Commission  appointed  by  you, 
under  the  authority  of  Act  No.  286  of  the  Public  Acts  of  1913,  to 
prepare  separate  bills  for  the  revision  and  consolidation  of  the  general 
statutes  of  this  state  upon  certain  subjects,  among  which  was  that  of 
the  law  relating  to  civil  practice  and  procedure,  beg  leave  to  report 
that  we  have  prepared  and  herewith  transmit  to  you  a  bill,  entitled 
**A  Bill  to  revise  and  consolidate  the  statutes  relating  to  the  organiza- 
tion and  jurisdiction  of  the  courts  of  this  state ;  the  powers  and  duties 
of  such  courts,  and  of  the  judges  and  other  officers  thereof;  the  forms 
of  civil  actions;  the  time  within  which  civil  actions  and  proceedings 
may  be  brought  in  said  courts;  pleading,  evidence,  practice  and  pro- 
cedure in  civil  actions  and  proceedings  in  said  courts;  to  provide 
remedies  and  penalties  for  the  violation  of  certain  provisons  of  this 
act;  and  to  repeal  all  acts  and  parts  of  acts  inconsistent  with,  or  con- 
travening any  of  the  provisions  of  this  act.'' 

In  the  preparation  of  this  bill  we  have  had  in  mind  certain  primary 
objects : 

1.  To  give  heed  to  the  constitutional  mandate  to  the  legislature  to 
abolish  as  far  as  practicable  distinctions  between  law  and  equity 
proceedings ; 

2.  To  simplify  procedure  wherever  simplification  is  possible,  without 
making  it  uncertain  and  doubtful; 

3.  To  make  the  attainment  of  the  final  decision  less  expensive  and 
more  expeditious; 

4.  To  classify  and  arrange  the  law  in  an  orderly  way  so  as  to  make 
the  law  more  easy  to  find  and  the  seeker  more  sure  that  he  has  really 
found  it; 

5.  To  eliminate  obsolete  and  contradictory  provisions,  of  which  there 
are  many; 

6.  To  reduce  the  volume  of  the  law  as  much  as  possible  by  providing 
a  uniform  procedure  in  analogous  cases. 
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In  the  doing  of  this  work,  we  have  had  the  benefit  of  the  advice  and 
suggestions  of  scores  of  Michigan  lawyers,  and  we  are  especially  in- 
debted to  Judge  Rollin  H.  Person,  President  of  the  Michigan  Bar 
Association  for  the  year  last  past,  and  to  Chester  L.  Collins,  Judge  of 
the  Eighteenth.  Judicial  Circuit,  Edson  R.  Sunderland,  Professor  of 
Pleading  and  Practice  at  the  University  of  Michigan,  and  Jasper  C. 
Gates,  an  active  practitioner  at  the  Detroit  Bar,  who  are  the  chairman 
and  members  of  the  special  committee  appointed  under  the  direction 
of  the  State  Bar  Association  to  co-operate  with  our  Commission. 
We  are  glad  to  be  able  to  advise  you  that  the  gentlement  mentioned 
have  not  only  aided  us  with  their  suggestions,  but  have  also  given  a 
good  deal  of  time  to  the  examination  of  most  of  our  proposals  in  their 
completed  form,  and  that  both  the  President  of  said  association  and 
said  conunittee  reported  to  the  annual  meeting  of  the  State  Bar  Asso- 
ciation their  approval  of  our  work  so  far  as  it  had  at  that  time  been 
completed.  We  also  acknowledge  our  indebtedness  to  Hon.  Grant 
Fellows,  Attorney  General,  whose  advice  and  suggestions  have  been  of 
great  value. 

The  writings  and  suggestions  of  Judge  Willis  B.  Perkins  of  Grand 
Rapids  have  been  a  great  aid  to  us. 

In  justice  we  ought  also  to  say  that  we  are  greatly  indebted  to  the 
report  of  the  Board  of  Statutory  Consolidation  of  the  state  of  New 
York,  in  which  report  has  been  gathered  together  with  great  care,  much 
of  the  best  thought  of  the  world  on  the  subject  of  procedural  reform. 

A  number  of  our  proposals  are  adaptations  of  the  new  Federal  Equity 
Rules  recently  adopted  by  the  Supreme  Court  of  the  United  States. 

Our  work  has  not  been  done  in  a  hostile  or  destructive  frame  of  mind. 
We  have  not  sought  to  substitute  a  code  as  distinguished  from  a  com- 
mon law  system  of  pleading  and  practice  for  the  existing  system.  We 
have  not  proposed  a  fundamentally  new  system.  We  have  revised  and 
consolidated  the  laws  which  constitute  the  present  system. 

It  does  not  seem  practicable  in  this  report  to  enumerate  in  detail 
the  changes  which  have  been  proposed.  The  minor  changes  are  numer- 
ous. There  are  certain  proposals,  however,  which  we  think  it  proper 
to  mention,  and  as  to  some  of  which  it  seems  wise  to  present  briefly  the 
reasons  which  impelled  their  adoption: 

1.  The  matter  of  the  abolition  of  the  common  law  forms  of  action* 
has  been  the  subject  of  a  great  deal  of  debate  throughout  the  country 
for  many  years.  We  recommend  the  abolition  of  all  such  forms  of 
actions,  except  the  actions  of  assumpsit,  trespass  on  the  case,  replevin, 
ejectment,  certiorari,  mandamus  and  quo  warranto.  This  is  as  far 
as  we  have  deemed  it  wise  to  go  in  this  direction. 

Section    1,    chapter    11. 

2.  It  has  not  seemed  to  us  practicable  to  go  so  very  far  in  matters 
of  substance  in  abolishing  the  distinction  between  legal  and  equitable 
proceedings.  We  propose  that  actions  that  have  been  brought  on  the 
wrong  side  of  the  court  may  be  transferred  to  the  right  side  and  be 
proceeded  with  instead  of  being  dismissed,  thus  rendering  the  begin- 
ning of  a  new  action  unnecessary. 

Section  2,  chapter  11. 
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This  proposal  is  in  line  with  the  new  Federal  Equity  Rule  22,  the 
New  Jersey  Practice  Act,  the  English  Judicature  Act  and  the  Report 
of  the  New  York  Board  of  Statutory  Consolidation. 

3.  We  propose  the  abolition  of  the  designation  "Register  in  Chan- 
cery," and  that  the  County  Clerk  shall  be  Clerk  of  the  Circuit  Court  at 
law  and  in  chancery. 

Section  65,  chapter  2. 

4.  That  lawyers  shall  be  legally  designated  as  "attorneys  and  coun- 
selors,'' and  not  as  attorneys  and  counselors  at  law  and  solicitors  and 
counselors  in  chancery. 

Section  48,  chapter  1. 

5.  That  process  for  appearance  in  equity  cases  shall  be  designated 
a  "Chancery  sununons"  instead  of  a  chancery  subpoena,  thus  avoiding 
confusion  in  the  mind  of  the  person  served,  l^e  ordinary  man  asso- 
ciates the  word  subpoena  with  the  giving  of  testimony. 

Section  6,  chapter  13. 

6.  That  the  parties  to  all  actions  shall  be  called  "plaintiflfs"  and 
^'defendants,"  instead  of  having  a  multiplicity  of  names  by  which  to 
designate  the  party  suing  and  the  party  sued.  The  party  filing  a  bill 
in  the  United  States  Courts  in  Equity  is  called  "plaintiff." 

Section  1,  chapter  12. 

7.  That  the  proofs  in  all  chancery  cases  shall  be  taken  in  open  court 
as  in  actions  at  laW,  unless  an  order  of  reference  is  specially  made. 
We  propose  this  largely  as  a  matter  of  convenience  because  we  think 
as  a  matter  of  fact  that  by  far  the  larger  number  of  chancery  cases 
are  now  heard  in  open  court,  and  it  is  a  matter  of  burdensome  detail 
to  always  have  to  remember  to  claim  the  right  to  so  take  the  proofs 
within  ten  days  after  a  cause  is  at  issue. 

Section  1,  chapter  17. 

8.  We  propose  also  that  in  chancery  cases  the  Court  shall  rule  on 
objections  to  the  competency,  relevancy  and  materiality  of  evidence  as 
in  suits  at  law. 

Section  6,   chapter  17. 

In  the  trial  of  chancery  cases,  much  time  is  taken  up  by  the  intro- 
duction of  wholly  immaterial  and  incompetent  testimony.  The  chan- 
cery record  is  often  made  a  dumping  ground  of  things  introduced  purely 
to  gratify  spite  or  malice,  or  with  the  deliberate  intent  of  prejudicing 
the  Court  by  matters  known  to  be  improper. 

The  only  reason  for  receiving  everything  that  is  oflfered  in  chancery 
cases,  is  that  in  case  of  appeal  if  the  supreme  court  should  hold  the 
testimony  proper,  it  must  have  it  in  order  to  dispose  of  the  case.  We 
have  endeavored  to  meet  this  objection  as  will  be  seen  by  reference  to 
the  provisions  of  the  section  on  that  subject. 

9.  We  suggest  the  abolition  of  replications  in   chancery  cases.     A 
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replication  to  be  of  any  value  would  need  to  be  a  specific  admission  or 
denial  of  any  affirmative  matter  set  up  in  the  answer. 

Section  16,  chapter  14. 

10.  We  think  it  should  be  lawful  to  serve  process  for  appearance 
anywhere  in  the  state,  in  law  cases  as  well  as  in  chancery,  where  suit 
is  begun  against  the  defendant  in  the  county  of  his  residence. 

Under  existing  law  if  a  man  remains  away  from  his  home  county, 
it  is  practically  impossible  to  reach  him  at  all.  He  can  not  be  sued 
where  he  is,  for  the  law  requires  the  suit  to  be  brought  in  the  county 
where  one  of  the  parties  resides.  If  he  is  sued  in  the  county  of  his 
residence,  service  can  not  be  had.  A  number  of  cases  have  come  to 
the  notice  of  the  commission  where  men  have  indefinitely  kept  beyond 
the  reach  of  the  civil  courts  in  this  manner.  Surely  so  long  as  the 
requirement  that  he  be  sued  at  home  is  preserved,  the  defendant  has 
no  cause  to  complain  if  service  is  permitted  wherever  he  can  be  found. 

Section   26,   chapter   13. 

11.  An  analogous  proposal  is  made  with  reference  to  justices'  courts. 
Under  the  existing  law  if  a  man  remains  away  from  his  home  county, 
unless  he  has  absconded,  he  cannot  be  successfully  sued  at  all.  No 
suit  can  be  brought  or  service  had  outside  of  the  county  of  his  residence, 
or  that  of  the  plaintiff.  While  we  believe  that  a  man  temporarily  ab- 
sent from  home  should  not  be  subject  to  suit  in  the  justice's  court  in 
the  place  where  he  is,  yet  we  think  if  his  absence  is  for  a  considerable 
length  of  time,  he  ought  to  be  subject  to  suit  wherever  he  may  be 
found.  It  does  not  seem  feasible  to  provide  that  process  from  the 
justice's  court  should  be  served  anywhere  in  the  state,  hence  we  have 
proposed  that  if  a  man  is  continuously  absent  from  his  home  for  ninety 
days,  he  may  thereafter  be  sued  in  the  justices'  courts  of  the  place  where 
he  may  be. 

Section  11,  chapter  66. 

12.  Under  the  new  uniform  sales  of  stock  Act,  no  levy  upon  shares 
of  stock  is  binding  until  an  injunction  has  been  served  upon  the  owner 
restraining  him  from  transferring  the  stock.  We  suggest  that  the  court 
from  which  the  execution  issues  should  as  well  at  law  as  in  equity, 
be  authorized  to  make  a  restraining  order,  thus  obviating  the  necessity 
of  a  separate  suit. 

Section  61,  chapter  23. 

13.  Likewise  in  garnishment  cases,  where  it  is  sought  to  reach  ne- 
gotiable paper  owing  to  the  defendant,  the  court  at  law  should  have 
authority  to  make  restraining  orders  prohibiting  the  transfer  of  such 
paper  pending  the  suit. 

Section  24,  chapter  28. 

The  two  last  named  proposals  are  not  innovations  in  principle,  as  it 
has  been  the  law  for  a  great  many  years  that  the  court  on  its  law  side 
might  make  restraining  orders  to  prohibit. the  commission  of  further 
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waste  in  actions  oh  the  case  for  waste,  and  also  to  restrain  waste  upon 
lands  upon  which  execution  has  been  levied. 

14.  We  think  the  writ  of  attachment  should  be  made  available  in 
tort  cases^  as  well  as  in  cases  arising  upon  contract.  The  writ  should 
not  issue  in  tort  cases  except  upon  presenting  to  the  circuit  judge  an 
aflBdavit  setting  up  the  cause  of  action,  in  the  same  manner  as  is 
required  when  a  capias  is  applied  for,  and  upon  an  order  being  made 
fixing  the  amount  for  which  the  attachment  may  be  levie<l,  in  the 
same  way  that  the  court  now  fixes  the  amount  in  which  a  defendant 
may  be  held  to  bail  when  arrested  upon  a  capias. 

Section  22,  chapter  26. 

Under  existing  law  on  such  an  order,  a  man  can  be  imprisoned  un- 
less he  give  bail,  and  it  would  seem  reasonable  to  say  that  the  law 
ought  not  to  be  more  tender  of  a  man's  property  than  it  is  of  his  liberty. 
As  a  precaution  against  the  abuse  of  this  right,  it  is  proposed  that  a 
bond  must  be  given  to  protect  the  defendant  in  case  it  shall  be  finally 
held  that  the  writ  was  improvidently  issued. 

15.  We  propose  that  in  all  actions  at  law  commenced  by  writ,  with 
the  single  exception  hereinafter  stated,  declaration  shall  be  filed  be- 
fore process  is  issued,  and  shall  be  served  with  the  process.  Likewise 
that  the  bill  of  complaint  in  chancery  cases,  shall  be  served  with  the 
process. 

Section    6,   chapter   13. 

This  rule  coupled  with  the  abolition  of  replications  in  equity  cases, 
will  bring  causes  to  issue  ordinarily  in  fifteen  days,  instead  of  a  possible 
«ixty  days  as  at  present. 

It  can  be  no  hardship  in  chancery  cases,  because  the  bill  must  under 
existing  law  be  prepared  and  filed  before  process  is  issued;  and  it 
can  be  no  hardship  in  cases  at  law,  except  where  there  is  danger  that 
process  can  not  be  served  if  there  is  any  delay  in  its  issuance.  To  meet 
this  case,  it  is  provided  that  if  an  affidavit  is  filed,  stating  that  plain- 
tiff has  good  reason  to  believe  and  is  apprehensive  that  he  will  be  un- 
able to  secure  service  of  process  unless  it  is  issued  forthwith,  such 
process  inay  be  issued  and  served  without  filing  or  serving  the  declara- 
tion as  above  provided. 

16.  We  have  proposed  a  section  abolishing  all  demurrers  and  other 
dilatory  pleadings,  and  providing  that  all  questions  heretofore  raised 
in  that  manner,  should  be  raised  by  motion  to  dismiss,  or  in  the  plea 
or  answer,  and  if  raised  by  plea  or  answer  should  be  subject  to  be 
brought  on  for  hearing  prior  to  trial  on  the  merits,  on  four  days'  notice 
by  either  party. 

Section  5,  chapter  14. 

Under  the  existing  practice,  a  demurrer  must  be  noticed  for  trial 
as  a  calendar  cause,  and  it  is  not  unusual  for  a  very  simple  legal 
question  to  be  made  the  means  of  from  six  months  to  a  yearns  delay 
in  the  lower  court,  by  means  of  a  demurrer  or  other  dilatory  pleading; 
then  the  statutes  give  an  appeal  from  an  order  overruling  a  demurrer 
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in  equity,  as  a  matter  of  course,  and  allow  an  application  to  be  made 
for  a  writ  of  certiorari  in  law  cases. 

We  think  that  an  application  to  the  supreme  court  for  leave  to  ap- 
peal, ought  to  be  required  in  chancery  cases,  as  is  now  required  for  the 
writ  of  certiorari  in  law  cases,  to  the  end  that,  while  in  cases  where 
meritorious  questions  were  presented,  a  review  before  trial  on  the 
merits  would  be  permitted,  appeals  for  the  mere  purpose  of  delay 
would  be  made  impossible. 

The  supreme  court  of  the  United  States  has  abolished  demurrers,  and 
substituted  therefor  the  proceeding  we  have  proposed.  It  has  also  been 
adopted  in  England,  in  New  Jersey  and  other  jurisdictions,  and  has 
been  recommended  in  New  York. 

17.  We  recommend  the  abolition  of  notices  of  trial,  and  that  all 
cases  at  issue  on  the  tenth  day  before  the  first  day  of  term,  be  placed 
upon  the  term  calendar  by  the  clerk  without  notice;  that  all  cases 
which  have  been  upon  the  calendar  for  four  terms,  and  inactive  during 
that  period,  be  placed  under  a  separate  heading,  and  unless  cause  is 
shown  to  the  contrary  on  the  first  day  of  term,  that  such  causes  be 
dismissed  without  prejudice. 

Sections  1  and  2,  chapter  18. 

18.  We  further  favor  a  provision  that  cases  becoming  at  issue  at 
a  later  day  than  the  tenth  day  before  the  first  day  of  the  term,  may 
be  placed  on  the  calendar  for  trial  at  the  pending  term,  after  ten 
days'  notice. 

Section  6,  chapter  18. 

19.  One  of  the  greatest  wrongs  permitted  by  our  practice  is  the 
interposition  of  sham  defenses.  No  adequate  remedy  at  present  exists. 
If  a  man  is  sued  upon  a  promissory  note,  to  which  he  has  not  a  shadow 
of  defense,  or  if  a  merchant  is  sued  upon  an  account  for  goods  which 
he  has  placed  upon  his  shelves  and  sold,  all  he  has  to  do  is  to  come 
into  court  and  say  "The  defendant  demands  a  trial  of  the  matters  set 
forth  in  plaintiflPs  declaration,"  and  then  the  case  stands  still  until 
the  next  term  of  court. 

He  does  not  have  to  deny  that  he  owes  the  debt;  he  does  not  have 
to  affirm  that  he  has  any  defense  to  the  action.  He  might  even  say  to 
the  judge  of  the  court:  "I  admit  that  I  owe  this  debt;  it  is  due;  and 
1  have  no  defense,"  yet  if  he  or  his  attorney  says  in  writing  "I  demand 
a  trial,"  and  files  the  writing  with  the  clerk,  all  the  powers  of  the 
law  and  of  the  courts  are  helpless. 

A  possible  case  stated  in  concrete  terms  will  illustrate  the  wrong 
that  may  be  perpetrated  under  the  existing  law:  Suppose  Smith 
wholesaler  of  Detroit,  sues  Jones,  retailer  of  Lansing,  on  the  13th  day 
of  April.  Jones  has  not  a  shadow  of  a  defense,  but  he  wants  delay, 
and  he  goes  to  his  lawyer  and  the  lawyer  files  a  plea  on  the  28th  day 
of  April.  There  is  not  a  thing  anybody  on  earth  can  do  until  the  28thL 
day  of  September,  the  first  day  of  the  next  term.  That  little  non- 
committal plea  has  blocked  the  machinery  of  justice  for  almost  six 
months.    Obviously,  this  is  not  as  it  should  be.    There  ought  to  be  some 
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way  of  procuring  judgment,  unless  the  defendant  shows  that  he  is  de- 
fending the  suit  in  good  faith. 

The  remedy  we  have  proposed  may  not  prove  wholly  adequate,  but 
it  will  surely  be  a  great  improvement  over  the  present  plan. 

Section   9,   chapter   18. 

20.  We  would  call  attention  to  a  matter  which  we  deem  of  great 
consequence,  and  that  is  the  powerlessness  of  both  trial  and  appellate 
courts  to  correct  an  error  in  denying  a  motion  for  the  direction  of  a 
verdict. 

Under  existing  law  it  is  the  right  of  the  Court  at  the  end  of  a  trial, 
and  while  the  jury  is  still  in  the  box,  to  determine  as  a  matter  of  law, 
that  while  the  pleadings  disclose  a  claimed  issue  of  fact,  the  evidence 
shows  that  there  actually  is  no  issue  of  fact  between  the  parties,  and 
that  hence  a  verdict  should  be  directed ;  but  if  he  denies  the  motion  for 
a  directed  verdict,  and  the  next  day  or  the  next  week,  after  mature 
deliberation,  concludes  that  he  has  made  a  mistake  and  that  he  ought 
to  have  granted  the  motion,  the  only  remedy  he  can  use  is  to  grant 
a  new  trial  and  try  the  whole  case  over  again.  Under  such  circum- 
stances, we  think  he  should  be  permitted  to  actually  correct  his  error 
by  entering  the  proper  judgment,  notwithstanding  the  verdict.  Similar- 
ly, if  on  appeal  it  is  held  that  a  verdict  should  have  been  directed  for 
the  plaintiff,  or  for  the  defendant,  why  should  not  the  appellate  court 
enter  such  a  judgment  as  should  have  followed  in  the  trial  court,  pro- 
vided of  course  that  the  record  discloses  no  error  against  the  prevailing 
party  in  the  trial  court,  which  would  have  entitled  him  to  a  new  trial 
had  the  verdict  been  directed? 

Section  15,  chapter  22;  section  32,  chapter  50. 

In  other  words,  and  reduced  to  the  last  analysis,  the  question  is  this: 
If  a  man  has  had  one  fair  trial,  in  which  no  error  was  committed  against 
him,  and  has  utterly  failed  as  a  matter  of  law  to  prove  his  case  or  his 
defense,  why  should  he  have  another  chance  without  any  other  reason 
than  that  an  error  was  committeed,  not  against  him,  but  against  his 
opponent?  That  is  precisely  what  happens  under  the  existing  practice. 
A  party  gets  a  new  trial,  not  because  an  error  was  made  which  was 
prejudicial  to  him,  but  because  an  error  was  committed,  which  was  for 
the  time  being,  beneficial  to  him. 

We  think  it  is  a  good  fundamental  doctrine  that  one  fair  trial  is 
enough,  and  that  when  it  is  judicially  determined  that  a  party  has  had 
one  fair  trial  and  has  failed,  that  should  be  the  end  of  his  case. 

We  apprehend  that  no  one  will  seriously  combat  this  proposal  on  any 
other  ground  than  the  purely  technical  one,  that  it  infringes  upon  the 
right  of  trial  by  jury.  This  raises  a  question,  it  must  be  said,  on  which 
the  authorities  are  not  harmonious. 

On  the  one  hand,  it  is  contended  that  the  only  test  by  which  to  deter- 
mine whether  an  issue  of  fact  entitling  the  party  to  a  jury  trial  is 
involved  is  the  pleadings,  and  that  if  the  pleadings  disclose  an  issue 
of  fact,  there  must  be  a  verdict  either  actual  or  directed  to  support  a 
judgment.  This  view  does  not  deny  the  right  and  duty  of  the  courts 
to  direct  verdicts  in  proper  cases,  and  hence  the  position  is  an  extremely 

Digitized  by  VjOOQIC 


XIV 

technical  one,  and  admits  that  the  substance  of  a  jury  trial  would  not 
be  interfered  with  by  the  proposed  procedure. 

The  contrary  position  may  be  summoned  up  as  we  see  it,  very  briefly 
as  follows:  Nothing  infringes  on  the  right  of  jury  trial,  so  long  as  the 
right  to  have  every  actual  question  of  fact  decided  by  a  jury  is  pre- 
served. Pleadings  disclose  merely  whether  it  is  alleged  that  a  ques- 
tion of  fact  exists.  The  evidence  discloses  whether  an  actual  ques- 
tion of  fact  exists,  and  it  is  the  function  of  a  jury  to  pass  upon  actual 
questions  of  fact  only.  The  claims  of  the  parties  are  not  to  be  passed 
upon  by  the  jury,  unless  those  claims  are  supported  by  some  proof. 

It  seems  to  us  to  be  a  vei-y  weak  thing  to  say  that  a  man's  constitu- 
tional right  to  a  jury  trial  is  being  protected,  if  the  formality  of  direct- 
ing a  verdict  is  gone  through  with,  but  that  such  right  is  being  infringed 
upon  if  judgment  is  entered  without  the  intervention  of  that  thing 
which  is  all  shadow  and  no  substance,  a  directed  verdict. 

The  authorites  stand  about  like  this:  The  supreme  court  of  the 
United  States  in  Slocum  vs.  R.  R.  Co.,  228  U.  S.  864,  dividing  5  to  4, 
held  such  a  procedure  unconstitutional.  Mr.  Justice  Hughes  wrote  a 
strong  dissenting  opinion,  concurred  in  by  three  other  justices.  Before 
that  decision,  a  number  of  Federal  courts  of  Appeals  had  sustained 
the  practice.  Some  six  or  seven  state  courts  have  also  sustained  the 
practice,  and  since  the  decision  of  the  supreme  court  of  the  United 
States,  the  great  court  of  Massachusetts  in  Bothwell  vs.  R.  R.  Co.,  215 
Mass.,  467,  has  unanimously  decided  that  such  a  statute  is  constitu- 
tional. 

Our  own  supreme  court  has  not  had  occasion  to  pass  upon  the  ques- 
tion. The  common  law  not  having  been  changed  in  this  respect,  either 
by  rule  of  court  or  by  statute,  our  court  has  held  that  a  trial  court 
upon  being  convinced  that  a  verdict  ought  to  have  been  directed,  could 
not  enter  judgment  contrary  to  the  verdict  actually  rendered.  Plunkett 
vs.  R.  R.  Co.,  140  Mich.  299.  But  this  is  by  no  means  indicative  that 
the  court  would  hold  a  statute  changing  the  practice  invalid. 

On  the  other  hand,  it  has  not  been  uncommon  for  our  court  to  refuse 
n  new  trial  upon  holding  that  the  trial  court  ought  to  have  directed 
fi  verdict,  where  it  was  plain  that  the  evidence  must  be  the  same  if  an- 
other trial  was  had.  We  think  this  was  equivalent  to  saying  that  the 
court  might  determine  from  the  evidence,  instead  of  the  pleadings, 
whether  an  issue  of  fact  would  be  involved  and  foreshadows  a  favorable 
decision  on  the  question  under  discussion,  if  such  question  should  arise. 

For  ffuch  a  case  see  Fisher  vs.  Burroughs  Adding  Machine  Co.,  166 
Mich.,  396;  Hoffman  vs.  Richards,  98  Mich.,  489. 

Any  way,  if  such  a  practice  would  be  deemed  beneficial  if  legal,  no 
harm  could  arise  from  the  adoption  of  the  proposal  and  a  test  of  its 
legality. 

21.  We  want  to  carry  this  doctrine  that  one  fair  trial  is  enough, 
a  little  bit  further,  and  suggest  that  where  a  new  trial  is  granted, 
either  by  the  trial  court  or  by  the  appellate  court  it  should  only  be  a 
new  trial  of  the  issue  or  issues  as  to  which  error  was  committed,  if  the 
court  is  of  the  opinion  that  the  issues  are  separable  and  can  be  fairly 
and  conveniently  tried  independently  of  each  other. 

Section  67,  chapter  28 ;  section  33,  chapter  50. 
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Cases  are  not  uncommon  at  all  in  which  an  error  is  committed,  for 
instance,  in  the  admission  or  rejection  of  evidence  relating  to  the 
measure  of  damages  or  in  the  instmctions  to  the  jury  on  that  subject, 
when  it  is  held  that  the  trial  was  perfectly  fair  on  the  question  of 
liability.  And  frequently  the  question  of  liability  requires  a  large 
amount  of  time  at  the  trial,  and  the  question  of  the  amount  of  damages 
only  a  short  time.  In  such  a  case,  why  would  it  not  be  wise  to  provide 
that  upon  a  new  trial  the  question  of  liability  should  be  deemed  settled, 
and  the  question  of  the  amount  of  damages  be  the  only  subject  to  be 
litigated  at  the  second  trial?  In  other  words,  why  should  there  be  a 
a  new  trial  of  an  issue  that  had  been  fairly  tried  and  a  just  conclusion 
reached,  because  an  error  had  been  committed  as  to  another  issue  which 
could  be  tried  independently? 

22.  Again  we  say  "One  fair  trial  is  enough,"  and  so  we  propose  that 
new  trials  as  a  matter  of  course  in  ejectment  cases  be  abolished,  and 
such  cases  be  placed  upon  the  same  basis  as  to  new  trials  as  other 
cases. 

Section    80,    chapter    29. 

23.  We  think  no  order  should  be  made  extending  the  time  in  which 
to  settle  bills  of  exceptions  beyond  twenty  days  from  the  date  of  judg- 
ment, except  upon  production  of  the  certificate  of  the  court  stenographer 
that  a  transcript  of  the  testimony  has  been  arranged  for,  and  in  chancery 
cases,  that  the  claim  of  appeal  should  be  filed  within  twenty  days.  The 
net  result  of  this  practice  would  be  nothing  more  than  to  limit  the 
time  for  a  man  to  make  up  his  mind  whether  he  was  going  to  appeal  or 
not,  to  twenty  days. 

Section  62,   chapter  18. 

24.  The  present  rule  in  Michigan  in  cases  taken  to  the  supreme 
court  upon  writ  of  error,  is  that  a  judgment  will  be  reversed,  if  there 
was  such  error  as  may  have  affected  the  result. 

In  some  jurisdictions  a  rule  has  been  adopted  substantially  to  the 
effect  that  no  case  shall  be  reversed  unless  the  court  is  of  the  opinion 
that  there  was  error  which  did  affect  the  result. 

The  one  rule  requires  an  affirmative  holding  that  the  error  could  not 
have  been  prejudicial  in  order  to  affirm  a  judgment;  the  other  rule  re- 
quires an  affirmative  holding  that  the  error  was  prejudicial  in  order  to 
reverse  a  judgment. 

A  special  committee  of  the  American  Bar  Association  went  so  far 
as  to  recommend  the  following:  "No  judgment  shall  be  set  aside  or 
new  trial  granted  for  error,  unless  it  shall  appear  to  the  court  that  the 
error  complained  of  has  resulted  in  a  miscarriage  of  justice." 

We  have  not  been  able  to  convince  ourselves  that  it  is  wise  to  go 
60  far  as  that,  but  we  have  drafted  a  proposal  as  follows:  "No  judg- 
ment or  verdict  shall  be  ^et  aside  or  reversed,  or  new  trial  be  granted 
by  any  court  in  any  civil  case,  on  the  ground  of  misdirection  of  the 
jury,  or  the  improper  admission  or  rejection  of  evidence,  or  for  error 
as  to  any  matter  of  pleading  or  procedure,  if  in  the  opinion  of  the  court 
after  an  examination  of  the  whole  case,  the  result  is  manifestly  just 
and  in  accordance  with  the  rights  of  the  parties." 

Section   28.  chapter  50. 
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25.  A  grievous  abuse  of  the  process  of  garnishment  in  justices'  courts 
has  arisen  in  this  state.  If  a  person  who  is  entitled  to  an  exemption 
in  the  amount  due  him,  is  garnished,  there  is  no  summary  method  of 
securing  to  him  the  benefit  of  his  exemption.  It  frequently  happ€»QS 
that  the  earnings  of  a  man,  whose  family  is  dependent  on  his  daily 
wages  for  their  existence,  are  garnished,  and  under  the  existing  law 
his  entire  wages  are  tied  up  for  a  considerable  length  of  time,  and  by 
the  time  his  next  installment  of  wages  is  due,  another  garnishment 
is  served,  and  so  by  force  of  sheer  necessity  he  is  compelled  to  make 
some  sort  of  a  compromise  in  order  to  get  any  part  of  the  money  due 
him  released.  We  think  this  is  clear:  That  if  it  is  wise  to  have  ex- 
emptions in  money  due  for  personal  work  and  labor,  it  is  just  as  neces- 
sary that  those  exemptions  be  made  available  at  all  times  with  the  least 
possible  interference.  The  law  should  enable  creditors  to  reach  all 
debts  not  exempt,  but  it  should  not  allow  them  to  reach  a  debtor's 
exemptions  by  tying  them  up  until  the  debtor  is  compelled  by  his  neces- 
sities, to  consent  to  their  application  to  the  indebtedness.  That  is  op- 
pression. We  have  drafted  provisions  which  we  think  will  go  far 
towards  remedying  this  evil. 

Sections  1,  4,   9  and  11,  chapter  76. 

In  the  process  of  consolidation  of  the  law,  we  have  found  it  prac- 
ticable to  reduce  the  volume  of  law  appreciably  by  merger  of  sections 
and  chapters  treating  of  similar  proceedings.  To  illustrate:  In  the 
probate  procedure  there  are  four  distinct  chaptei*s  regulating  the  sale 
of  lands: 

1.  By  executors  and  administrators  for  the  payment  of  debts; 

2.  By  executors  and  administrators  for  distribution; 

3.  By  guardians  to  pay  debts; 

4.  By  guardians  for  re-investment. 

With  the  exception  of  the  introductory  sections  authorizing  the  sale, 
these  chapters  are  almost  identical.  Instead  of  four  chapters  of  about 
forty-five  sections  each,  these  may  be  mei^ed  into  one  of  the  same  num- 
ber of  sections. 

Sections  1  to  44,   chapter  69. 

The  law  relating  to  service  of  process  in  the  circuit  courts  is  now 
embodied  in  something  like  sixty-five  sections  found  in  almost  as  many 
different  chapters  of  the  law.  We  have  brought  these  provisions  to- 
gether into  a  comparatively  small  number  of  sections  which  can  be 
readily  turned  to  without  the  aid  of  the  index,  and  have  introduced 
uniformity  of  method  in  place  of  the  wide  diversity  which  now  exists. 

Sections  26  to  36,  Chapter  13. 

Separate  provisions  are  contained  in  the  present  law  relating  to  ap- 
peals from  the  probate  court  and  appeals  from  the  decision  of  commis- 
sioners on  claims  appointed  by  the  probate  court.  We  have  provided  a 
uniform  method  applicable  to  both  cases. 

Chapter  65. 


Digitized  by 


Google 


XVll 


Many  sections  and  parts  of  sections  which  have  been  superseded  or 
repealed  by  implication,  have  been  omitted  from  this  bill. 

In  many  sections  in  the  existing  law,  references  to  married  women 
appear  as  though  the  common  law  disabilities  of  married  women  were 
still  in  existence.  Sections  containing  such  references  have  been  revised 
and  brought  into  harmony  with  the  existing  legal  status  of  married 
wom^i. 

We  are  of  the  opinion  that  sections  9366  as  amended  by  act  43  of 
the  P.  A.  1911  (How.  2nd  ed.  11077)  and  act  227  P.  A.  1911  (How.  2nd 
ed.  11600)  should  be  repealed. 

These  sections  authorize  executors,  administrators  and  guardians  in 
their  discretion,  and  without  order  of  court,  to  convey  lands  in  pur- 
suance of  contracts  to  sell,  made  by  the  deceased  in  his  lifetime,  or  by 
the  person  under  guardianship,  before  his  disability  arose. 

Obviously,  before  making  such  conveyance,  the  executor,  adminis- 
trator or  guardian  would  have  to  determine  two  things  to  his  own  satis- 
faction : 

1.  That  there  was  a  valid  and  subsisting  contract  for  the  sale  of 
the  land;  and 

2.  That  the  payments  called  for  by  the  contract  had  been  fully  made, 
and  other  conditions  complied  with. 

Conceding  for  the  moment  that  such  a  conveyance  would  be  legal, 
we  question  the  wisdom  of  vesting  any  such  large  discretionary  powers 
in  such  oflScers.  The  law  does  not  permit  an  executor  or  administrator 
to  pay  even  the  smallest  money  obligation  of  decedent,  without  an  order 
determining  that  it  is  owing.  It  seems  to  us  that  the  reasons  are  much 
stronger  for  not  permitting  him  to  satisfy  claims  for  real  estate,  un- 
limited in  amount,  without  such  a  determination.  If  the  smallest  dis- 
cretion as  to  the  recognition  of  money  obligations  is  to  be  denied  him, 
how  can  the  vesting  of  the  largest,  and  even  unlimited  discretion  as 
to  the  recognition  of  obligations  concerning  real  estate  be  justified? 

Again,  the  title  conveyed  by  the  administrator  under  such  circum- 
stances, cannot  be  a  conclusive  one.  It  must  always  be  open  to  ques- 
tion, until  the  statute  of  limitations  has  run  against  it.  If  there  was 
a  valid  contract,  the  interest  of  the  estate  is  personal  property,  and  the 
conveyance  would  doubtless  be  valid;  but  suppose  the  contract  was 
not  a  valid  one?  The  land  then  vested  in  the  heirs  immediately  upon 
the  death  of  the  decedent,  and  could  not  be  divested  by  any  act  of  the 
administrator  without  notice  to  the  heirs.  The  only  way  any  conclusive 
determination  that  there  was  a  valid  contract  could  be  made,  would 
be  by  a  court,  after  notice.  Hence,  the  question  of  the  validity  of  the 
title  would  be  an  open  one  for  at  least  fifteen  years,  as  the  five  year 
statute  of  limitations  only  runs  in  favor  of  conveyances  made  in  pur- 
suance of  court  orders. 

In  a  great  many  instances,  the  conveyance  would  not  even  be  prima 
facie  evidence  of  title.  Many  land  contracts  are  not  acknowledged, 
and  hence  they  are  not  self-proving  instruments.  The  statute  requires 
a  copy  of  the  contract  to  be  annexed  to  the  deed;  but  if  the  conti^act 
is  not  such  as  will  even  furnish  prima  facie  proof  of  its  own  validity, 
the  annexation  of  a  copy  of  it  does  not  avail  anything. 
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We  think  all  such  conveyances  should  be  based  upon  a  court  order 
made  after  notice. 

The  bill  which  we  have  prepared  consists  of  eightj-one  chapters  con- 
taining a  total  of  2,708  sections.  The  number  of  sections  of  the  existing 
law  which  will  be  supplanted  by  this  bill,  if  it  is  passed,  is  considerably 
larger,  so  that  the  work  done  by  the  commission  covers  approximately 
one-fifth  of  the  statutory  law  of  the  state. 

Sections  which  have  been  incorporated  in  this  bill  without  change 
are  not  to  be  repealed.  Certain  sections  of  the  existing  law  which  ap- 
ply to  both  civil  and  criminal  proceedings  have  been  brought  into  this 
act  so  far  as  they  relate  to  civil  proceedings,  but  could  not  be  expressly 
repealed  because  of  their  applicability  to  criminal  proceedings.  A 
similar  situation  exists  in  cases  of  sections  containing  other  matter  not 
proper  to  be  brought  into  this  act.  The  part  properly  belonging  in  this 
act  has  been  used,  but  the  section  as  a  whole  must  stand  without  express 
repeal,  but  the  portion  covered  by  this  act  would  of  course  be  superseded. 

It  is  apparent  of  course  that  in  the  treatment  of  these  sections  it 
has  been  necessary  to  examine  and  consider  many  other  statutes  and 
parts  of  statutes  which  were  not  finally  made  a  part  of  the  bill.  It 
will  thus  be  seen  that  the  magnitude  of  the  task  was  very  great.  It 
has  been  undertaken  and  carried  forward  with  a  full  appreciation  of 
its  importance  not  only  to  the  bar  of  the  state,  but  lo  all  of  its  citizens 
who  are  vitally  interested  in  everything  that  relates  to  the  judicial  sys- 
tem of  the  state.  We  venture  to  hope  that  our  work  will  meet  with 
the  approval  of  Your  Excellency,  and  of  the  bar  and  the  people  in 
general,  and  will  ultimately  become  a  part  of  the  law  of  the  state. 

Respectfully  submitted, 

ALVA  M.  CUMMINS, 

Chairman. 
J.  CLYDE  WATT, 

Secretarv. 
MARK  W.  STEVENS. 
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(Explanatory  Note. — The  numbers  not  in  parentheses,  following  the  varloos  sec- 
tions of  this  bltl  Indicate  the  corresponding  sections  of  the  complied  laws  of  1807.  The 
nnmbers  In  parentheses  Indicate  the  corresponding  sections  of  Howell's  Annotated  Statutes, 
2d  ed.) 

A  BILL 

To  revise  and  consolidate  the  statutes  relating  to  the  organization  and 
jurisdiction  of  the  courts  of  this  state;  the  powers  and  duties  of  such 
courts,  and  of  the  judges  and  other  officers  thereof;  the  forms  of  civil 
actions;  the  time  within  which  civil  actions  and  proceedings  may 
be  brought  in  said  courts;  pleading,  evidence,  practice  and  pro- 
cedure in  civil  actions  and  proceedings  in  said  courts;  to  provide 
remedies  and  penalties  for  the  violation  of  certain  provisions  of  this 
act;  and  to  repeal  all  acts  and  parts  of  acts  inconsistent  with,  or 
contravening  any  of  the  provisions  of  this  act. 

The  People  of  tJie  State  of  Michigan  enact: 

Section  1.  This  act  shall  be  known  and  may  be  cited  as  "The 
Judicature  Act  of  1915." 

Sec.  2.  This  act  is  hereby  declared  to  be  remedial  in  character,  and 
as  such  shall  be  liberally  construed  to  effectuate  the  intents  and  pur- 
poses thereof. 

CHAPTER  I. 

OF  THE  ORGANIZATION  AND  POWERS  OF  THE  SUPREME  COURT. 

Section  1.  The  supreme  court  shall  consist  of  a  chief  justice,  and 
seven  associate  justices,  to  be  chosen  by  the  electors  of  this  state.  The 
present  justices  of  said  court  shall  be  justices  thereof,  until  the  expira- 
tion of  their  respective  terms  of  office. 

Supersedes   section   177   as  amended   by   act   250,   1903.      (11665.) 

Sec.  2.  At  the  election  to  be  held  in  the  several  townships  and  cities 
of  this  state,  on  the  first  Monday  of  April,  nineteen  hundred  and  seven- 
teen, and  every  two  years  thereafter,  there  shall  be  elected  two  justices 
of  the  supreme  court,  to  hold  their  offices  respectively  for  the  term  of 
eight  years  from  and  after  the  first  day  of  January  next  succeeding 
such  election. 

Supersedes   sec.   179  as  amended   by   act  250,   1903.      (11667.) 

Sec.  3.  Such  justices  shall  be  voted  for  on  the  same  ballot  as  circuit 
judges  and  regents  of  the  university,  and  all  the  provisions  of  law  then 
existing  relating  to  election  of  circuit  judges,  so  far  as  applicable,  and 
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the  making  of  the  county  and  state  canvasses  therefor,  and  certifying 
the  result  thereof,  shall  be  applicable  in  the  case  of  justices  of  the 
supreme  court. 

Supersedes  181  (11669),  182  (11670),  183  (11671),  184  (11672).  The  manner  of  elect- 
ing circuit  judges  Is  provided  for  In  the  election  laws,  see  C.  L. :  3736-3741  (467-472),  and 
is  the  same   in   substance   as  181-184. 

Sec.  4.  Whenever  a  vacancy  shall  happen  in  the  office  of  justice  of 
the  supreme  court,  it  shall  be  filled  by  appointment  of  the  governor,  and 
a  successor  shall  be  elected  at  the  next  general  election,  which  may  be 
held  on  the  first  Monday  of  April  thereafter;  unless  a  general  election 
shall  be  held  in  November,  prior  to  such  election  in  April;  and  in  such 
case  he  may  be  elected  at  such  election  in  November. 

Section    180.     No  substantial   change.      (11668.) 

Sec.  5.  Five  justices  shall  be  sufficient  to  form  a  quorum  for  the 
hearing  of  cases  and  for  the  transaction  of  business,  and  the  court  shall, 
have  the  jurisdiction  and  powers  conferred  by  the  constitution  and  laws 
of  this  state.  Parties  to  proceedings  pending  in  the  supreme  court 
shall  be  entitled  to  an  oral  hearing  in  all  calendar  causes  and  upon  all 
motions  involving  constitutional  questions  and  personal  liberty.  When- 
ever there  shall  be  filed  a  dissenting  opinion  in  a  case  heard  by  a 
quorum  of  five  justices  only,  the  parties  therein  shall  have  a  right  to 
a  rehearing  before  the  entire  bench  upon  making  a  proper  application 
therefor.  The  powers  and  duties  appertaining  to  the  office  of  chief  jus- 
tice of  the  supreme  court  shall  devolve,  from  time  to  time,  upon  the  two 
justices  of  that  court  whose  term  of  office  shall  soonest  expire  by  its 
own  limitations;  the  justice  having  served  the  longest  time  in  said 
court  shall  discharge  such  duties  during  the  year  next  preceding  the 
last  year  of  his  term,  and  the  justice  having  served  the  shortest  time 
in  said  court  shall  discharge  such  duties  during  the  last  year  of  his 
said  term:  Provided,  hoxcever,  In  case  the  said  two  justices  have 
served  the  same  length  of  time  in  said  court,  then  the  justice  senior  in 
years  shall  discharge  such  duties  during  the  year  next  preceding  the 
last  year  of  his  term,  and  the  justice  junior  in  years  shall  discharge 
such  duties  during  the  last  year  of  his  term.  Four  terms  of  the  supreme 
court  shall  be  held  annually,  commencing  Tuesday  after  the  first  Mon- 
day of  January,  April,  June  and  October,  which  shall  be  called  respec- 
tively the  January,  April,  June  and  October  terms  of  said  court.  All 
the  terms  of  said  court  shall  be  held  at  the  supreme  court  room  in  the 
city  of  Lansing,  in  the  county  of  Ingham.  The  court  may  hold  special 
or  adjourned  terms,  and  shall  continue  its  sessions  a  sufficient  number 
of  days  at  each  term  to  hear  all  the  causes  ready  for  hearing,  and  all 
causes  and  questions  not  decided  at  the  term  when  the  same  are  sub- 
mitted shall  be  determined  early  in  the  next  succeeding  term. 

Section  185  as  amended  by  act  250,  1903.      (11675.)      No  substantial  change. 

Sec.  6.  Each  justice  of  the  supreme  court  shall  receive  an  annual 
salary  of  seven  thousand  dollars,  payable  out  of  the  moneys  of  the  state 
treasury,  belonging  to  the  general  fund,  not  otherwise  appropriated. 

Part   of  sec.    186  as   amended  by   act   102,    1913.      (11676.) 
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Sec.  7.  At  least  one  justice  shall  at  all  tiroes  be  at  the  seat  of  j^ov- 
emment,  and  all  justices  who  have  their  residences  elsewhere  than  in 
Lansing,  shall  pay  their  own  traveling  expenses  between  their  homes 
and  Lansing. 

Part  of  sec.  186  as  amended  by  act  102,  1913.      (11676.) 

Sec.  8.  Before  entering  upon  the  discharge  of  their  duties,  the 
several  judges  shall  take  and  subscribe  the  oath  required  by  the  con- 
stitution. 

Section   187.      No   change.      (11667.) 

Sec.  9.  The  supreme  court  shall  have  a  general  superintending  con- 
trol over  all  inferior  courts,  to  prevent  and  correct  errors  and  abuses 
therein,  where  no  other  remedy  is  expressly  provided  by  law,  and  shall 
have  also  jurisdiction  of  suits,  actions  and  matters  brought  before  it 
by  writ  of  certiorari  or  writ  of  error,  when  the  same  shall  be  allowed 
by  law  to  any  inferior  court,  to  magistrates  and  other  officers,  as  well 
in  cases  of  prosecution  for  any  offense,  misdemeanor  or  penalty,  in  the 
name  of  the  people  of  this  state,  as  in  other  cases,  and  by  certificate 
of  any  ^circuit  judge  of  any  cause  pending  or  tried  before  him,  or  by 
a  case  made  and  agreed  upon  by  the  parties  or  their  attorneys,  in  any 
circuit  court,  and  certified  by  the  clerk  of  such  circuit  court,  and  shall 
have  power  to  issue  writs  of  error,  certiorari,  habeas  corpus,  mandamus, 
quo  warranto,  procedendo,  prohibition,  supersedeas,  and  all  other  or- 
iginal and  remedial  writs  which  may  be  necessary  for  the  due  execution 
of  the  law  and  the  administration  of  justice,  and  the  full  and  perfect 
exercise  of  its  jurisdiction,  and  to  hear  and  determine  the  same.  In 
all  other  cases  it  shall  have  appellate  jurisdiction  only. 

Section   191.     No  change.      (11688.) 

Sec.  10.  At  any  of  the  general  terms  of  said  court,  it  shall  exercise 
its  appellate  jurisdiction  in  suits  in  equity  and  at  law,  and  in  probate 
cases  originating  in  any  part  of  this  state. 

Section   192.     No   change.      (11689.) 

Sec.  11.  Upon  all  questions  arising  under  the  exercise  of  such  juris- 
diction, when  argument  of  counsel  may  be  desired  or  intended  by  the 
parties,  or  may  be  requested  by  the  court,  the  court  may  order  such 
arguments  to  be  had  at  any  of  said  terms.  And  after  the  arguments 
of  any  cause,  or  when  the  same  is  submitted  on  briefs,  if  the  court  is 
of  opinion  that  a  certain  point  or  legal  proposition  is  involved  which 
is  material  to  the  decision  of  the  case,  and  which  has  not  been  raised 
or  argued  by  counsel  on  either  side,  the  case  shall  not  be  decided  on 
such  point  or  proposition  until  both  counsel  have  had  an  opportunity 
to  argue  the  same  before  the  court. 

Section   198.      (11690.)      No  change. 

Sec.  12.  If  neither  of  said  judges  shall  attend  on  the  first  day  of 
any  term  of  said  court,  it  shall  be  the  duty  of  the  clerk  thereof,  at  any 
time  after  four  o'clock  in  the  afternoon  of  such  day,  to  open  the  said 
court  by  proclamation,  and  immediately  to  adjourn  the  same  to  the 
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next  day;  and  so  to  open  and  adjourn  the  said  court  from  day  to  day, 
until  the  judges  thereof,  or  one  of  them,  shall  appear,  when  the  court 
shall  proceed  to  business,  if  a  quorum  be  present,  as  if  it  had  been 
opened  and  adjourned  by  a  judge  thereof. 

SecUon   104.     No  change.      (11691.) 

Sec.  13.  If  a  quorum  of  said  judges  shall  not  attend,  the  judge  or 
judges  attending  may,  in  his  or  their  discretion,  adjourn  the  said  court 
from  day  to  day,  until  a  quorum  shall  be  present;  or,  if  it  be  deemed 
proper,  the  said  court  may  be  adjourned  without  day;  and  if  no  judge 
shall  attend  before  the  expiration  of  the  third  day  in  term,  the  clerk 
shall  adjourn  said  court  without  day. 

Section  195.     No  change.     (11692.) 

Sec.  14.  The  judges  of  the  supreme  court  shall  have  power,  and  it 
shall  be  their  duty,  by  general  rules  to  establish,  and  from  time  to 
time  thereafter  to  modify  and  amend,  the  practice  in  such  court,  and 
in  all  other  courts  of  record,  in  the  cases  not  provided  for  by  any 
statute;  and  they  shall,  once  at  least  in  every  two  years  thereafter,  if 
necessary,  revise  the  said  rules,  with  the  view  to  the  attainment,  so 
far  as  may  be  practicable,  of  the  following  improvements  in  the  prac- 
tice: 

1.  The  abolishing  of  distinctions  between  law  and  equity  proceed- 
ings, as  far  as  practicable; 

2.  The  abolishing  of  all  fictions  and  unnecessary  process  and  pro- 
ceedings ; 

3.  The  simplifying  and  abbreviating  of  the  pleadings  and  proceed- 
ings; 

4.  The  expediting  of  the  decisions  of  causes; 

5.  The  r^ulation  of  costs; 

6.  The  remedying  of  such  abuses  and  imperfections  as  may  be  found 
to  exist  in  the  practice; 

7.  The  abolishing  of  all  unnecessary  forms  and  technicalities  in 
pleading  and  practice; 

8.  To  effectually  prevent  the  defeat  or  abatement  of  any  civil  suit, 
ex  contractu,  for  either  any  nonjoinder  or  misjoinder  of  parties,  where 
the  same  can  be  done  consistently  with  justice; 

9.  To  provide  for  all  necessary  amendments  of  process,  pleadings 
or  other  proceedings  in  such  case;  and, 

10.  To  provide  the  manner  by  which  a  discontinuance  may  be  en- 
tered against  parties  improperly  joined  in  any  suit,  and  by  which 
parties  improperly  omitted  may  be  joined  in  the  suit  and  brought  in 
to  answer  thereto,  if  within  the  jurisdiction  of  the  court. 

Section   196.     No   material   cliange.      (11693.) 

8ec.  15.  All  writs  and  process  issuing  out  of  said  court  shall  be 
styled  "In  the  name  of  the  People  of  the  State  of  Michigan,"  and  shall 
run  into  and  be  executed  in  any  county  of  the  state;  and  the  seal  of 
said  court  aflBxed  thereto,  or  impressed  upon  any  writ  or  process,  in 
any  suit  or  proceeding  therein,  shall  be  conclusive  evidence  that  such 
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writ  or  process  was  issued  by  said  court,  in  all  cases  where  such  writ 
or  process  may  be  lawfully  issued. 

Section   197.     No   change.      (11694.) 

Sec.  16.  The  supreme  court  shall  have  authority  to  prescribe  from 
time  to  time,  the  forms  of  all  process  to  be  issued  out  of  the  circuit 
courts  at  law  and  in  chancery,  and  until  other  forms  are  prescribed, 
those  now  in  use  may  be  continued,  so  far  as  they  may  be  applicable. 

Section   451.     No  material  change.      (11068.) 

Sec.  17.  The  supreme  court  shall  have  power,  in  all  such  cases  as 
shall  be  deemed  proper,  to  compel  any  party  to  a  suit  pending  therein, 
to  produce  and  discover  books,  papers  and  documents  in  his  possession 
or  power,  relating  to  the  merits  of  any  such  suit,  or  of  any  defense 
therein. 

Section  198.     No  change.      (11695.) 

Sec.  18.  The  court  shall,  by  general  rules,  prescribe  the  cases  in 
which  such  discovery  may  be  compelled,  where  the  same  are  not  herein 
provided,  and  the  costs  of  such  proceedings  shall  always  be  awarded 
in  the  discretion  of  the  court. 

Section  199.     No  change.     (11696.) 

Sec.  19.  To  entitle  a  party  to  any  such  discovery,  he  shall  present 
a  petition  to  the  court,  or  to  any  judge  in  vacation,  verified  by  oath, 
upon  which  an  order  may  be  granted  by  the  court  or  such  judge,  for 
the  discovery  sought,  or  that  the  party  against  whom  the  same  is  sought 
show  cause  why  the  prayer  of  such  petition  should  not  be  granted. 

Section  200.     No  change.      (1]}697.) 

Sec.  20.  Every  such  order  may  be  vacated  by  the  judge  granting 
the  same  or  by  the  court: 

1.  Upon  satisfactory  evidence  that  the  same  ought  not  to  have  been 
granted; 

2.  Upon  the  discovery  sought  being  made; 

3.  Upon  the  party  required  to  make  the  discovery  denying,  on  oath, 
the  possession  or  control  of  the  books,  papers  or  documents  ordered 
to  be  produced. 

SecUon  201.     No  change.     (11698.) 

Sbc.  21.  The  court  shall  provide,  by  general  rules,  for  the  staying 
of  proceedings  in  any  case  where  such  discovery  shall  have  been  or- 
dered, until  such  order  shall  have  been  complied  with  or  vacated. 

Section  202.     No  change.     (11699.) 

Sec.  22.  In  case  any  party  refusing  or  neglecting  to  obey  any  such 
order  for  discovery  within  such  time  ag  may  be  deemed  reasonable,  the 
court  may  nonsuit  him,  or  may  strike  out  any  plea  or  notice  he  may 
have  given,  or  may  debar  him  from  any  particular  defense  in  relation 
to  which  such  discovery  is  sought;  and  the  power  of  the  court  to  com- 
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pel  such  discovery  shall  be  confined  to  the  remedies  herein  provided, 
and  shall  not  extend  to  authorize  any  other  proceeding  against  the 
person  or  property  of  the  party  so  refusing  or  neglecting. 

Section  203.     No  change.      (11700.) 

Sec.  23.  The  books,  papers  and  documents  produced  under  any  order 
made  in  pursuance  of  the  preceding  sections,  shall  have  the  same  effect, 
when  used  by  the  party  requiring  them,  as  if  produced  upon  notice, 
according  to  the  practice  of  the  court. 

Section  204.     No  change.      (11701.) 

Sec.  24.  The  supreme  court  shall,  amongst  other  things,  regulate 
and  prescribe  the  practice  therein,  and  in  the  circuit  courts,  where  the 
same  is  not  prescribed  by  any  statute,  in  relation  to  bills  of  exceptions, 
cases  made  by  the  parties,  special  verdicts,  granting  new  trials,  motions 
in  arrest  of  judgment,  taxation  of  costs,  giving  notice  of  special  mo- 
tions, and  of  such  other  proceedings  as  the  court  may  think  proper; 
staying  proceedings  when  necessary  to  prevent  injustice,  and  the  hear- 
ing of  motions,  imposing  terms,  in  their  discretion,  on  granting  such 
motions. 

Section  205.     No  change.      (11702.) 

Sec.  25.  In  cases  not  otherv^'ise  provided  for,  the  supreme  court 
shall  have  power,  from  time  to  time,  by  general  rules,  to  prescribe  the 
cases  in  which  the  circuit  courts,  or  any  judge  thereof,  or  circuit  court 
commissioner,  may  grant  orders  to  stay  proceedings  in  causes  and 
matters  pending  in  the  circuit  courts,  and  upon  process  issued  there- 
from, the  effect  of  such  orders,  and  the  terms  and  conditions  on  which 
they  shall  be  granted. 

Section  206.     No  change.     (11703.) 

Sec.  26.  When  the  judges  of  the  supreme  court  shall  be  equally 
divided  in  opinion  upon  any  case  submitted  to  them,  brought  before 
said  court  by  appeal,  certiorari,  or  writ  of  error,  the  judgment  or  de- 
cree of  the  court  below  shall  be  aflBrmed. 

Section  207.     No  change.     (11704.) 

Sec.  27.  No  judge  of  the  supreme  court  shall  practice  as  attorney 
or  counselor  in  any  court  of  this  state. 

Section   208.     No   change.      (11705.) 

Sec.  28.  The  seals  of  the  supreme  court  now  in  use  shall  continue 
to  be  used  therein;  and  with  such  other  seals  as  may  be  devised  for 
that  purpose  according  to  law,  shall  be  the  seals  of  said  court. 

Section  209.     No  change.      (11706.) 

Sec.  29.  The  supreme  court  may,  at  any  time,  in  accordance  with 
and  for  the  speedy  furtherance  of  justice  in  any  suit,  either  at  law  or 
in  equity,  call  upon  the  parties  to  such  suit,  or  any  witness  thereto, 
to  testify  orally  in  open  court;  and  said  court  may,  by  rule,  provide 
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for  a  similar  practice  in  the  circuit  courts.  But  no  party  or  witness 
whose  evidence  may  not  be  received  under  the  statutes  of  the  state 
shall  be  called  upon  to  testify  under  the  provisions  of  this  section. 

Section  211.     No  change.     (11708.) 

Sec.  30.  The  decisions  of  the  supreme  court,  with  the  reasons  there- 
for, shall  be  in  writing,  and  signed  by  the  judges  concurring  therein. 
Any  judge  dissenting  therefrom  shall  give  the  reasons  of  such  dissent 
in  writing,  over  his  signature;  and  such  opinions  shall  be  filed  in  the 
office  of  the  clerk  of  the  supreme  court,  where  such  opinions  may  have 
been  delivered,  and  copies  of  which  shall  at  the  same  time  be  delivered 
to  the  reporter  of  said  court. 

Section  213.     (11710.)     The  latter  part  of  this  section  Bupersedes  sec.  214.   (11711). 
OF  THE  CLERK  OF  THE  SUPREME  COURT. 

Sec.  31.  The  supreme  court  may  appoint  a  clerk  of  said  court  who 
shall  hold  his  office  during  the  pleasure  of  said  court.  Such  clerk  shall 
take  the  constitutional  oath  of  office  and  shall  perform  such  duties 
as  may  be  required  by  law  or  by  the  court.  It  shall  be  the  duty  of 
the  clerk  to  collect  all  fees  of  his  office  provided  for  either  by  statute 
or  the  rules  of  court,  and  pay  the  same  monthly  into  the  state  treasury, 
taking  the  treasurer's  receipt  therefor,  which  receipt  the  clerk  shall 
file  in  his  office.  The  bond  required  by  law  to  be  given  by  said  clerk, 
when  approved,  shall  be  filed  in  the  office  of  the  secretary  of  state  and 
the  cost  thereof  shall  be  paid  by  the  board  of  state  auditors.  Said 
clerk  shall  be  an  attorney  duly  admitted  to  practice  before  the  bar  of 
said  court. 

Section   1   of  act  250,   1909.      (12527.) 

Sec.  32.  The  clerk  of  the  supreme  court  shall  receive  a  salary  of  five 
thousand  dollars  per  annum  and  his  actual  and  necessary  expenses 
for  clerk  hire,  to  be  fixed  by  the  court.  He  may  also  appoint  a  deputy 
with  the  approval  of  the  court  who  shall  receive  such  salary  as  the 
court  may  fix.  Said  deputy  shall  be  an  attorney  duly  admitted  to 
practice  before  the  bar  of  said  court.  The  compensation  of  such  clerk, 
together  with  the  other  expenses  of  the  office  as  herein  provided,  shall 
be  paid  monthly  out  of  the  general  fund  in  the  state  treasury  on  vouch- 
ers to  be  approved  by  a  justice  of  the  court. 

Section  2  of   act   250,   1909.      (12528.) 

Sec.  33.  The  clerk  of  the  supreme  court  shall  have  the  care  and 
custody  of  all  the  records,  seals,  books  and  papers  appertaining  to  his 
said  office,  and  filed  or  deposited  therein;  and  shall  perform  all  such 
other  duties  relating  to  his  office  as  are  required  of  him  by  law,  or  by 
the  rules  and  practice  of  the  court. 

Section  218.     No  change.     (12530.) 

Sec.  34.  Whenever  the  clerk  of  the  supreme  court  shall  be  absent 
from  his  office,  or  from  the  place  where  any  official  duty  is  required 
to  be  performed  by  him,  or  shall  be  incapable  of  performing  the  duties 
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of  his  office,  and  whenever  his  office  shall  be  vacant,  his  deputy  so  ap- 
pointed and  qualified  may  perform  the  duties  of  such  office,  during 
such  absence,  inability  or  vacancy. 

Section  220.     No  change.     (12531.) 

Sec.  35.  The  clerk  of  the  supreme  court  shall  provide  such  books  for 
entering  proceedings  in  said  court  as  the  justices  thereof  shall  direct. 

Section  222.  (12538.)  Thi?  section  makes  no  change  in  the  duties  of  the  clerk  of 
the  supreme  court ;  the  part  referring  to  the  clerk  of  the  circuit  court  is  carried  forward 
Into  the  section  relating  to  such  clerks. 

Sec.  36.  The  clerk  of  the  supreme  court  of  this  state  before  entering 
upon  the  duties  of  his  office,  and  within  ten  days  after  his  appointment 
to  such  office,  shall  give  a  bond  to  the  people  of  the  state  of  Michigan, 
in  the  penal  sum  of  five  thousand  dollars,  to  be  approved  by  the  chief 
justice  of  the  supreme  court,  for  the  faithful  discharge  of  the  duties 
of  his  office.  Such  bond  shall  be  in  each  instance  for  the  period  of  five 
years,  and  shall  be  renewed  at  all  events  at  the  expiration  of  that  time, 
but  the  supreme  court  may  require  a  new  or  additional  bond  at  any 
time. 

Section   223.     No  change.      (12534.) 

Sec.  37.  The  condition  of  such  bond  shall  be  in  substance  as  fol- 
lows: 

WHEREAS,  The  above  bounden, ,  hath  been 

-duly  appointed  by  the  supreme  court  to  the  office  of  clerk  of  the 
isupreme  court:    Now,  therefore,  the  condition  of  the  above  obligation 

is  such,  that  if  the  said 

ahall  for  the  period  of  five  years,  if  he  shall  so  long  continue  in 
office,  faithfully,  truly  and  impartially  enter  and  record  all  orders, 
decrees,  judgments,  and  proceedings  of  said  supreme  court,  and 
shall  faithfully  and  impartially  perform  all  other  duties  of  his 
said  office,  and  shall  pay  over  all  moneys  that  may  come  into  his 
hands  as  such  clerk,  and  shall  deliver  over  to  his  successor  in  office,  all 
the  books,  records,  papers,  seals  and  other  things  belonging  to  said 
office,  then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full 
force. 

Section  224.     No   change.      (12585.) 

OF  THE    STATE   REPORTER. 

Sec.  38.  The  supreme  court  shall  appoint,  as  often  as  any  vacancy 
shall  occur,  a  person  of  known  integrity,  experience,  and  learning  in  the 
law,  reporter  of  the  decisions  thereof,  to  be  called  the  state  reporter, 
who  shall  hold  his  office  during  the  pleasure  of  said  court. 

Section  225.     No   change.      (12564.) 

Sec.  39.  The  state  reporter,  before  entering  upon  the  duties  of  his 
office,  shall  take  and  subscribe  the  constitutional  oath  of  office  before 
one  of  the  justices  of  said  court,  who  shall  cause  the  same  to  be  filed  in 
the  office  of  the  secretary  of  state,  and  shall  give  his  bond  to  the  state, 
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with  two  sufficient  sureties,  to  be  approved  by  said  court,  in  the  sum 
of  three  thousand  dollars,  conditioned  for  the  faithful  performance 
of  his  official  duties  with  correctness  and  impartiality. 

Section  226.     No  change.      (12565.) 

Sec.  40.  It  shall  be  the  duty  of  the  state  reporter  to  faithfully  and 
correctly  prepare  all  the  decisions  of  such  court  for  publication  in 
volumes  of  not  less  than  seven  hundred  nor  more  than  seven  hundred 
and  fifty  pages  each,  and  cause  the  same  to  be  published  as  often  as 
sufficient  matter  for  such  volume  shall  be  filed  by  such  court,  and 
within  sixty  days  after  the  filing  of  the  same,  and  he  shall  report  and 
publish  in  such  volumes  the  decisions  of  the  court,  and  any  dissenting 
opinion  that  may  be  filed,  together  with  a  brief  statement  of  the  facts 
of  each  case,  and  the  points  made  and  authorities  cited  by  counsel 
therein. 

Section  228.  (12567.)  The  changes  in  this  section  eliminate  the  requirement  that  the 
reporter  attend  the  sessions  of  the  court,  and  also  an  obsolete  proTislon  relating  to  clerk 
hire  for  one  year  after  a  certain  date. 

Sec.  41.  The  state  reporter  shall  receive  an  annual  salary  of  two 
thousand  dollars  and  his  actual  and  necessary  expenses  for  clerk  hire, 
to  be  fixed  by  the  supreme  court  from  time  to  time  as  the  needs  of  his 
office  demand;  which  salary  and  expenses  for  clerk  hire  shall  be  paid 
monthly,  upon  a  warrant  of  the  auditor  general  upon  the  state 
treasurer,  approved  by  the  chief  justice  of  the  supreme  court,  and  shall 
be  paid  out  of  the  general  fund.  Whenever  any  state  reporter  shall  be 
removed  from  office  or  shall  resign,  his  successor  in  office  shall  have  the 
right  of  possession  of  all  books  and  papers  in  the  hands  of  such  re- 
porter, by  virtue  of  his  office,  at  the  date  of  such  removal,  or  at  the 
time  such  resignation  shall  take  effect. 

Section  230  as  amended  by  act  193,  1907.      (12569.) 

OF  THE   CRIER. 

Sec.  42.  The  supreme  court  may  appoint  a  crier  for  said  court,  who 
shall  hold  his  office  during  the  pleasure  of  the  court.  The  said  crier  so 
appointed  shall  receive  a  salary  of  twelve  hundred  dollars  per  annum. 
He  shall  have  sole  charge  of  the  supreme  court  room  and  of  the  rooms 
assigned  to  the  justices  of  the  supreme  court  in  the  capitol,  and  shall 
perform  such  other  duties  as  shall  from  time  to  time  be  required  by 
the  said  court.  The  said  crier,  may  with  the  consent  of  the  court  ap- 
point an  assistant  crier,  who  shall  receive  a  salary  of  ten  hundred  dol- 
lars per  annum,  and  shall  perform  such  duties  as  shall  be  prescribed 
by  the  court. 

Section  1  of  act  185,  1909.     (11682.) 

Sec.  43.  The  person  so  appointed  crier  shall,  upon  filing  with  the 
clerk  of  said  court  such  bond  as  is  required  by  law  to  be  given  by 
sheriffs,  to  be  approved  by  the  chief  justice  of  said  court,  have  power  to 
serve  all  orders,  processes  or  writs  issued  from  said  court,  and  shall 
collect  for  such  service  the  fees  allowed  by  law  to  sheriffs.    Any  and 


Digitized  by 


Google 


10 

all  fees  collected  by  the  crier  shall  be  paid  into  the  state,  treasury  to 
be  accredited  to  the  general  fund. 

Section  2,  act  135,   1909.     (11683.)     No  change. 

Sec.  44.  The  salary  of  the  crier  and  of  the  assistant  crier  shall  be 
paid  by  the  state  treasurer  monthly  out  of  any  money  in  the  general 
fund  in  the  state  treasury  not  otherwise  appropriated,  in  the  manner 
provided  for  the  payment  of  salaries  of  other  state  officers.  The  auditor 
general  shall  incorporate  in  the  state  tax  for  the  year  nineteen  hundred 
sixteen  and  every  year  thereafter  a  sufficient  amount  to  reimburse  the 
general  fund  in  the  state  treasury  for  the  amounts  appropriated  by  this 
act. 

Section  8,   act  135,   1909.     (11684.)      No   change. 

OF   CLERICAL   HELP. 

Sec.  45.  Each  of  the  justices  of  the  supreme  court  is  hereby  author- 
ized to  employ  necessary  clerical  help  to  assist  him  in  the  performance 
of  such  clerical  work  in  connection  with  his  office  as  he  may  deem  ex- 
pedient, not  exceeding  an  expense  aggregating  one  thousand  dollars 
for  each  justice  in  any  one  year. 

Section  233  as  amended  by  act  271,  1899.     (11714.) 

Sec.  46.  Such  help  shall  be  paid  by  the  auditor  general  on  a  bill 
rendered  by  the  person  so  employed  and  the  certificate  of  either  of  said 
justices  that  the  work  charged  for  has  been  performed  for  the  state  of 
Michigan  at  the  request  of  such  justice. 

Section    234,    (11715.)      No   change. 

Sec.  47.  There  shall  be,  and  is  hereby  appropriated  out  of  the  money 
in  the  treasury  to  the  credit  of  the  general  fund,  and  not  otherwise 
appropriated,  for  each  year  hereafter,  the  sum  of  eight  thousand  dol- 
lars for  the  purpose  of  paying  for  the  clerical  help  provided  for  in 
section  forty-five  of  this  chapter:  Promded,  That  any  money  hereby 
appropriated  for  any  year  and  not  used  shall  at  the  end  of  such  year, 
be  transferred  by  the  treasurer  to  the  credit  of  the  general  fund. 

Section  235  as  amended  by  act  4,  1905.     (11716.)     No  change  in  substance. 
OF  ATTORNEYS  AND  COUNSELORS. 

Sec.  48.  The  designation  "attorneys  and  counselors  at  law  and  so- 
licitors and  counselors  in  chancery"  is  hereby  abolished,  and  hereafter 
all  licensed  practitioners  before  the  courts  of  this  state  shall  be  desig- 
nated as  "attorneys  and  counselors"  only. 

New  section. 

Sec.  49.  Any  practicing  attorney  resident  of  another  state  or  terri 
tory  of  the  United  States  or  of  a  foreign  country  may  be  admitted  on 
motion,  by  the  court,  to  try  a  certain  case  in  such  court;  but  shall  not 
be  admitted  to  the  general  trial  of  cases  in  such  court  or  to  the  general 
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practice  of  the  law  in  this  state  without  complying  with  the  provisions 
of  this  chapter. 

Section  1   of  act  163,   1918. 

Sec.  50.  Any  person  being  a  citizen  of  this  state  or  a  citizen  of  one 
of  the  other  states  or  territories  of  the  United  States  who  proves  to 
the  satisfaction  of  the  board  of  examiners  that  it  is  his  intention  to 
maintain  an  office  in  this  state  for  the  practice  of  the  law  and  to 
practice  in  this  state,  who  has  been  admitted  and  licensed  to  practice 
in  the  court  of  last  resort  of  a  state  or  territory  of  the  United  States, 
or  in  the  District  of  Columbia,  and  whose  principal  business  for  three 
years  or  more  immediately  preceding  his  application  for  admission  has 
been  the  practice  of  the  law  in  the  courts  of  record  in  such  state,  terri- 
tory or  district,  may  be  admitted  to  the  general  practice  of  the  law 
in  this  state  on  complying  with  the  terms  of  this  section  as  follows: 
He  shall  file  his  application  with  the  board  of  examiners  showing  his 
qualifications  as  above  prescribed  together  with  the  written  recommen- 
dation of  one  of  the  judges  of  one  of  the  courts  named  above  in  this 
section  as  to  character,  education  and  ability,  and  a  certified  copy  of 
the  certificates,  affidavits  and  other  papers  not  including  examination 
questions  and  answers  which  were  submitted  upon  his  application  for  ad- 
mission in  such  aforesaid  state  or  territory.  He  shall  pay  to  said  board  at 
the  time  of  filing  his  application  the  same  fee  required  by  other  appli- 
cants under  this  chapter.  On  the  filing  of  such  application,  together 
with  such  recommendation,  such  board  of  examiners  shall  make  an  inde- 
pendent investigation  into  the  qualifications  of  such  applicant,  mental 
and  moral,  and  his  standing  as  a  citizen  and  an  attorney  in  the  state  or 
territory  in  which  he  was  so  admitted  to  practice  law,  and  if  the  board 
is  satisfied  that  the  applicant  has  been  so  admitted  and  is  licensed  to 
practice  in  such  court  or  courts  above  mentioned  and  is  of  good  moral 
character  and  has  practiced  law  for  three  years  prior  to  the  filing  of 
such  application  and  possesses  the  qualifications  as  to  general  educa- 
tion and  good  moral  character  required  for  the  practice  of  law  in  this 
state  as  provided  in  section  fifty-three  of  this  chapter,  such  board  shall 
certify  its  findings  to  the  supreme  court  of  this  state,  and  the  supreme 
court  may,  in  its  discretion,  on  the  filing  of  such  certificate  of  such 
board  of  examiners  and  on  motion  made  by  some  member  of  the  bar 
of  said  court,  if  said  supreme  court  is  satisfied  as  to  the  qualifications 
of  such  applicant,  admit  him  to  the  general  practice  of  law  in  all  the 
courts  of  this  state. 

Section   2   of  act   163,  1913.     No   material   change. 

Sec.  51.  There  shall  be  a  board  of  law  examiners,  consisting  of  five 
members,  to  be  constituted  as  follows :  The  governor  shall  on  the  nomi- 
nation by  the  supreme  court  and  on  or  before  the  first  day  of  July  in 
each  year  appoint  a  member  of  said  board  for  the  term  of  five  years. 
The  board  of  examiners  now  in  existence  shall  continue  and  the  terms 
of  the  members  thereof  shall  expire  as  provided  in  the  act  under  which 
they  were  severally  appointed.  Such  board  shall  meet  at  the  capitol, 
in  the  city  of  Lansing,  at  least  once  in  each  year  during  the  session 
of  the  supreme  court,  and  also  at  other  times  and  places  in  the  state. 
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if  the  supreme  court  shall  so  direct,  for  the  purpose  of  examining  all 
applicants  for  admission  to  the  bar  as  to  their  general  education,  legal 
learning  and  general  qualifications  to  practice  in  the  several  courts  of 
this  state  as  attorneys  and  counselors,  and  upon  such  examination 
being  had,  the  board  shall  issue  to  each  of  the  applicants  who  shall 
pass. the  required  examination  a  certificate  of  qualification  stating  his 
standing  and  recommending  his  admission  to  the  bar.  Such  board 
shall  elect  from  its  members  a  secretary  and  a  treasurer,  and  shall  make 
rules  and  regulations  relative  to  such  examination  and  to  the  conduct 
and  performance  of  its  duties  under  this  chapter,  which  rules  shall  take 
effect  upon  approval  by  the  supreme  court.  The  president  of  said  board 
shall  be  the  member  whose  term  of  office  shall  first  expire.  Three  mem- 
bers of  the  board  shall  constitute  a  quorum  for  the  transaction  of  bus- 
iness. The  present  rules  of  the  board  shall  remain  in  effect  until  al- 
tered as  provided  herein. 

Section  8  of  act  163,  1913.  The  only  substantial  change  in  this  and  the  21  succeed- 
ing sections  relating  to  admission  to  practice  and  the  rights  and  duties  of  attorneys  is  the 
change  from  the  customary  designation  as  attorneys  and  counselors  at  law  and  solicitors 
and  counselors  in  chancery,  to  attorneys  and  counselors. 

Sec.  52.  Any  person  of  legal  age,  who  is  a  resident  and  citizen  of 
the  United  States,  who  has  had  the  general  education  prescribed  in 
section  fifty-three  of  this  chapter  and  who  is  of  good  moral  character, 
may  be  adinitted  to  practice  as  an  attorney  and  counselor  in  all  the 
courts  of  record  of  this  state  on  motion  made  in  the  supreme  court  or 
any  circuit  court  of  the  state,  but  the  applicant  shall  first  produce  the 
certificate  provided  for  in  section  fifty-one  of  this  chapter,  from  the 
board  of  examiners,  that  he  possesses  sufficient  learning  in  the  law, 
good  moral  character  and  ability  to  enable  him  to  properly  practice  as 
an  attorney  and  counselor  in  the  courts  of  this  state:  Provided,  That 
in  case  of  admission  to  practice  by  the  circuit  court  the  clerk  of  said 
court  shall  forthwith  send  a  transcript  of  the  record  of  such  admission 
to  the  clerk  of  the  supreme  court,  whose  duty  it  shall  be  to  enter  the 
name  of  the  attorney  so  admitted  on  the  roll  of  attorneys  of  said  court 
No  person  shall  be  entitled  to  practice  as  an  attorney  and  counselor 
in  this  state  until  he  shall  be  licensed  to  do  so  by  said  courts.  No 
person  shall  be  denied  admission  to  practice  as  an  attorney  and  coun- 
selor on  account  of  sex. 

Section  4  of  act  163,  1918. 

Sec.  53.  Satisfactory  evidence,  as  prescribed  by  the  rules  of  the 
board  of  examiners,  shall  be  produced  by  the  applicant  of  his  name, 
residence,  citizenship,  good  moral  character  and  the  possession  of  a 
general  education  including  the  completion  of  a  four  years'  high  school 
course,  or  equivalent  work,  and  that  he  has  been  a  resident  student  for 
the  period  of  three  years  in  a  duly  incorporated  college  or  university 
organized  under  the  laws  of  this  or  any  other  state,  or  four  years  in 
a  law  office  under  the  supervision  of  a  reputable  attorney  in  good  stand- 
ing, who  shall  prescribe  and  direct  the  course  of  study  of  such  appli- 
cant, examining  him  at  regular  intervals  and  certifying  as  to  the  work 
done,  the  books  studied  and  the  proficiency  attained  by  the  applicant. 
A  fee  to  be  fixed  bv  a  rule  of  the  board  of  not  more  than  fifteen  dollars 
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shall  accompany  the  application.  Proof  of  the  possession  of  the  gen- 
eral education  hereinbefore  prescribed  may  be  made  by  presenting  a 
diploma  of  graduation  from  the  liberal  arts  or  corresponding  depart- 
ment of  any  reputable  college  or  university,  or  of  a  state  normal  school 
of  this  state,  or  of  a  high  school  of  this  state  requiring  four  years' 
course  including  at  least  fifteen  units  of  work  of  the  high  school  grade, 
or  of  a  reputable  institution  of  similar  character  and  with  equivalent 
requirements  of  this  or  any  other  state.  Graduates  of  reputable  law 
schools  (or  others  who  have  completed  the  regular  course  of  study  in 
such  schools)  requiring  a  three  years'  course  for  graduation  and  a 
four  years'  high  school  course,  or  its  equivalent,  for  admission,  may  in 
lieu  of  the  foregoing  certificates  present  a  certificate  from  the  law 
school  from  which  the  applicant  has  been  graduated,  which  certificate 
shall  show  in  detail  the  high  school  work,  or  its  equivalent,  upon  which 
said  applicant  was  admitted  to  said  law  school,  or  that  the  applicant 
before  admission  was  examined  by  said  law  school  as  to  his  preliminary 
education,  and  that  the  same  was  found  upon  such  examination  to 
be  in  fact  equal  to  four  years'  high  school  course  or  its  equivalent.  The 
applicant  shall  be  required  to  submit  to  a  written  examination  pre- 
pared by  said  board,  and  also  to  such  oral  examination  as  the  board 
may  think  proper.  The  subjects  upon  which  applicants  shall  be  ex- 
amined shall  be  determined  and  published  by  the  said  board  of  law 
examiners,  who  shall  also  make  and  publish  rules  and  regulations  con- 
cerning the  conduct  of  said  examination  and  the  scholarship  grades  to 
be  obtained.  No  person  who  has  not  completed  the  regular  course  of 
study  of  a  reputable  law  school  with  a  three  years'  course  shall  be 
eligible  to  the  examinations  for  admission  to  the  bar,  unless  at  least 
four  years  before  he  takes  such  examinations  he  has  filed  with  the 
secretary  of  the  board  of  law  examiners  a  statement  supported  by  his 
affidavit,  and  that  of  the  attorney  under  whom  he  proposes  to  study, 
to  the  effect  that  he  is  beginning  the  study  of  law  with  said  preceptor, 
giving  the  name  and  address  of  the  same,  and  that  he  proposes  to 
apply  for  admission  to  the  bar  when  eligible:  Provided,  That  any 
person  actually  enrolled  in  the  department  of  law  of  the  University 
of  Michigan,  Detroit  College  of  Law  or  the  law  department  of  the  Uni- 
versity of  Detroit  prior  to  the  15th  day  of  August,  1913,  and  who  shall 
have  completed  the  full  prescribed  law  course  in  and  have  been  gradu- 
ated from  the  law  department  of  any  of  the  above  mentioned  institu- 
tions shall  be  admitted  to  practice  at  the  bar  of  all  the  courts  of  this 
state  upon  the  production  of  a  diploma  authenticated  by  the  proper 
officers  and  duly  ibealed  by  the  said  University  of  Michigan,  Detroit 
College  of  Law  or  the  University  of  Detroit:  Provided,  further,  That 
a  student  may  enter  any  reputable  law  school  without  credits  for  a 
full  high  school  course  or  its  equivalent  if  he  is  deficient  not  more  than 
twenty-five  per  cent  of  such  high  school  course  or  its  equivalent,  and  he 
makes  up  such  deficiency  before  the  beginning  of  the  third  year  of  his 
law  course. 

SccUon   5  of  act   163,   1913. 

Sbc.  54.     The  examination  papers  shall  be  kept  on  file  in  the  office 
of  the  secretary  of  the  board,  and  a  record  of  such  application  and  the 


Digitized  by 


Google 


14 

name  of  the  applicant  and  his  qualifications  and  general  standing  as 
ascertained  by  each  examination,  and  the  secretary  of  the  board  shall 
furnish  each  applicant  with  a  card,  showing  the  proficiency  he  has 
attained  in  each  branch  or  subject  upon  which  he  has  been  examined, 
whether  a  certificate  is  issued  or  not.  Any  applicant  failing  to  pass 
the  examination  may  again  apply  after  six  months  by  showing  to  the 
board  that  he  has  diligently  pursued  the  study  of  law  six  montiis  prior 
to  the  examination,  and  he  shall  not  be  required  to  pay  an  extra  fee 
for  the  second  examination.  For  each  subsequent  examination  the 
applicant  shall  pay  to  the  said  board  a  fee  of  ten  dollars.  No  person 
shall  be  eligible  to  more  than  three  examinations  within  a  period  of 
three  years. 

Section  6  of  act  163,  1918. 

Sec.  55.  The  board  of  examiners  shall  receive  as  compensation  for 
their  services  twenty-five  dollars  per  day  for  the  time  actually  spent 
and  their  necessary  expenses  incurred  in  the  discharge  of  their  duties 
as  examiners  in  going  to,  holding  and  returning  from  such  examina- 
tions; and  the  other  necessary  expenses  of  the  board  shall  also  be 
paid,  all  to  be  audited  and  certified  by  the  clerk  or  one  of  the  justices 
of  the  supreme  court;  Provided,  however,  That  all  compensation  for 
services  or  expenses  of  the  members  of  the  board  shall  not  exceed  the 
amount  received  as  fees  from  applicants.  Any  excess  of  fees  received 
from  applicants  over  the  amount  necessary  to  pay  any  sums  for  the 
future  compensation  and  expenses  of  the  members  of  said  board  and 
the  expenses  of  said  board,  shall  be  turned  into  the  state  treasury  by 
the  treasurer  of  said  board  on  the  first  day  of  July  of  each  year. 

Section   7  of  163.  1913. 

Sec.  56.  Every  person  admitted  to  practice  as  an  attorney  and  coun- 
selor shall  take  the  constitutional  oath  of  oflSce  in  open  court,  and 
subscribe  the  same  in  a  roll  or  book  to  be  kept  by  the  clerk  for  that 
purpose.  I  jit 

Section   1126.     (12544.)     No  change. 

Sec.  57.  Every  person  licensed  to  practice  as  an  attorney  and  coun- 
selor in  the  supreme  court,  shall  be  authorized  to  practice  in  every 
court  of  law  in  this  state. 

Section,  1127.     (12645.)      No   change. 

Sec.  58.  Attorneys  and  counselors  may  be  removed  or  suspended 
by  the  supreme  or  circuit  courts  in  which  they  shall  be  authorized  to 
practice. 

Section   1128.      (12546.)      No  change. 

Sec.  59.  Any  attorney  and  counselor  may  be  removed  or  suspended, 
who  shall  be  guilty  of  any  deceit,  malpractice,  crime  or  misdemeanor; 
but  not  until  a  copy  of  the  charges  against  him  shall  have  been  de- 
livered to  him  by  the  clerk  of  the  court  in  which  the  proceedings  shall 
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be  had,  and  an  opportunity  shall  have  been  given  to  him  to  be  heard 
in  his  defense. 

Section  1129.      (12547.)      No  change. 

Sec.  60.  The  removal  or  suspension  of  any  attorney  and  counselor 
by  any  court  of  competent  jurisdiction,  shall  operate  as  a  removal  or 
suspension  in  every  court  of  this  state,  and  any  person  so  removed 
or  suspended,  who  shall,  while  such  disability  exists,  hold  himself  out 
to  the  public  or  represent  himself  to  any  person  as  authorized  to  prac- 
tice in  any  of  the  courts  of  this  state,  or  who  shall  practice  or  attempt 
to  practice,  or  appear  as  attorney  or  counselor  for  any  party  other  than 
himself  in  any  of  said  courts,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  not  to  exceed 
one  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  more 
than  three  months,  or  by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court. 

Section  1130.     (12548.)     No  change. 

Sec.  61.  It  shall  be  unlawful  for  any  person  who  is  not  a  regularly 
licensed  attorney  and  counselor  of  this  state,  and  not  suspended  or 
disbarred  from  practice,  to  represent  himself  as  an  attorney  at  law,  or 
to  use  any  sign,  letter  head,  return  envelope,  or  writing,  printing  or 
advertising  of  any  kind  whatever  in  or  by  which  he  designates  or  repre- 
sents his  place  of  business  as  a  law  office  or  himself  as  a  lawyer,  attor- 
ney at  law,  counselor,  or  in  any  way  represent  to  the  public  that  he 
is  an  attorney  at  law,  or  his  place  of  business  a  law  office;  or  to  make 
any  representations  to  any  person  or  persons,  either  spoken  or  written, 
intended  to  lead  such  person  or  persons  to  believe  that  the  person  mak- 
ing such  representations  is  an  attorney  at  law:  Provided^  That  this 
section  shall  not  apply  to  licensed  attorneys  of  other  states  while  tem- 
porarily in  this  state. 

Act   232,    1911.      (12562.)      No   material  change. 

Sec.  62.  Any  person  violating  the  provisions  of  the  preceding  section 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  punished  by  a  fine  of  not  less  than  fifty  dollars  and  not  more 
than  five  hundred  dollars  and  costs  of  prosecution^  or  by  imprisonment 
in  the  county  jail  for  a  period  of  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment,  in  the  discretion  of  the  court. 

Act  232,   1911.      (12663.)     No  change. 

Sec.  63.  When  an  attorney  shall  die,  be  removed,  or  suspended,  or 
cease  to  act  as  such,  the  person  for  whom  he  was  acting  shall  be  noti- 
fied to  appoint  another  attorney  at  least  thirty  days  before  any  pro- 
ceeding shall  be  had  against  such  person,  in  the  matter  wherein  such 
attorney  was  acting  for  him. 

Section  1131.      (12549.)      No  change  in  substance. 

Sbc.  64.  Any  attorney  or  counselor  who  shall  be  guilty  of  any  de- 
ceit or  collusion,  or  shall  consent  to  any  deceit  or  collusion,  with  in- 
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tent  to  deceive  the  court  or  any  party,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  shall  be  punished  by  fine  not  exceed- 
ing one  thousand  dollars,  or  imprisonment  in  the  county  jail  not  ex- 
ceeding six  months,  or  both,  in  the  discretion  of  the  court,  and  shall 
also  be  liable  to  the  party  injured  by  such  deceit  or  collusion,  in  treble 
damages  sustained,  to  be  recovered  in  a  civil  action. 

Section   1182.      (12550.)     No   change. 

Sec.  65.  If  any  attorney  or  counselor  shall  wilfully  delay  his  client's 
suit,  with  a  view  to  his  own  gain,  or  shall  wilfully  receive  any  money 
or  allowance  for,  or  on  account  of  any  money  which  he  has  not  laid 
out  or  become  accountable  for,  he  shall  be  liable  to  the  party  injured  in 
treble  damages. 

Section   1183.      (12551.)      No  change. 

Sec.  66.  If  any  attorney  shall  knowingly  permit  any  person,  not 
being  his  general  law  partner  or  a  clerk  in  his  office,  to  sue  out  any 
process,  or  to  prosecute  or  defend  any  action  in  his  name,  such  at- 
torney, and  every  person  who  shall  so  use  the  name  of  any  attorney, 
shall  severally  be  liable  to  the  party  against  whom  such  process  was 
sued  out,  or  such  action  prosecuted  or  defended,  in  the  sum  of  fifty 
dollars  damages. 

Section   1184.      (12552.)      No   change. 

Sec.  67.  No  attorney  or  counselor  shall,  directly  or  indirectly,  buy, 
or  be  in  any  manner  interested  in  buying,  any  bond,  promissory  note, 
bill  of  exchange,  book  debt  or  other  thing  in  action,  with  the  intent  and 
for  the  purpose  of  bringing  any  suit  thereon. 

Section  1135.     (12553.)     No  change. 

Sec.  68.  Every  attorney  or  counselor  who  shall  violate  the  last  pre- 
ceding section,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  punished  by  fine  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  six  months, 
or  both,  in  the  discretion  of  the  court;  and  he  shall  be  removed  from 
office  in  the  several  courts  in  which  he  is  authorized  to  practice. 

Section   1137.      (12555.)      No   change. 

Sec.  69.  Nothing  contained  in  either  of  the  two  last  preceding  sec- 
tions shall  be  construed  to  prohibit  the  receiving  in  payment,  by  any 
attorney  or  counselor,  any  bond,  promissory  note,  bill  of  exchange,  book 
debt,  or  anything  in  action,  for  any  estate,  real  or  personal,  or  for 
services  actually  rendered,  or  for  a  debt  antecedently  contracted;  or 
from  buying  or  receiving  any  bill  of  exchange,  draft,  or  other  thing  ia 
action,  for  the  purpose  of  remittance,  and  without  any  intent  to  violate 
either  of  the  two  last  preceding  sections. 

Section   1188.      (12556.)      No  change. 

Sec.  70.  The  defendant  in  any  suit  to  be  brought  upon  any  demand 
which  shall  have  been  bought,  sold  or  received  in  violation  of  the  fore- 
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going  provisions,  may  give  notice  witli  his  plea,  in  addition  to  any 
other  matter  of  defense,  that  on  the  trial  of  the  cause  he  will  insist 
and  prove  that  the  demand  on  which  such  action  is  founded  has  been 
bought  and  sold  contrary  to  law,  without  setting  forth  any  other  par- 
ticulars. 

Section  1139.     (12557.)     No  change. 

Sec.  71.  On  the  trial  of  the  cause  in  which  such  notice  shall  have 
been  given,  if  the  defendant  shall  require  it,  the  plaintiff,  and  his  at- 
torney and  counsel,  and  any  other  person  who  may  be  interested  in 
the  recovery  in  such  cause,  shall  be  examined  on  oath  touching  the 
matters  set  forth  in  such  notice. 

Section  1140.     (12558.)      No  change. 

Sec.  72.  The  defendant  in  such  suit  may  cause  the  persons  men- 
tioned in  the  preceding  section  to  be  summoned  as  witnesses,  to  attend 
the  trial;  and  if  the  plaintiff,  or  any  other  person  interested  in  the 
recovery  in  such  cause,  and  duly  served  with  a  subpoena  for  that  pur- 
pose, shall  fail  to  attend,  unless  such  failure  shall  be  accounted  for 
to  the  satisfaction  of  the  court;  or  shall  refuse  to  answer  on  oath  such 
questions  as  shall  be  pertinent  to  show  a  violation  of  the  provisions 
of  this  chapter;  or  if,  on  such  examination,  it  shall  appear  that  the 
cause  of  action  on  which  such  suit  was  founded  has  been  bought  or 
procured  contrary  to  the  true  intent  of  the  provisions  of  this  chapter, 
the  plaintiff  in  such  action  shall  be  nonsuited. 

Section  1141.      (12559.)      No  change. 

Sec.  73.  No  evidence  derived  from  the  examination  of  any  such  at- 
torney or  counselor  shall  be  admitted  in  proof  on  any  criminal  prose- 
cution against  him,  for  violating  any  of  the  provisions  of  this  chapter. 

Section   1142.     (12560.)      No  change. 

Sec.  74.  All  existing  laws,  rules  and  provisions  of  law  restricting 
or  controlling  the  right  of  a  party  to  agree  with  an  attorney  or  coun- 
selor for  his  compensation  are  repealed,  and  hereafter  the  measure  of 
such  compensation  shall  be  left  to  the  agreement,  express  or  implied, 
of  the  parties;  but  any  agreement  by  which  any  attorney  or  counselor 
is  to  receive  any  percentage  or  portion  of  the  recovery  in  any  cause, 
in  consideration  of  his  services  therein,  or  in  consideration  of  his  having 
advanced  or  paid  all,  or  any  portion  of  the  expenses  of  such  cause, 
shall  be  wholly  void  if  such  employment  shall  have  been  induced  by 
the  solicitation  of  such  attorney  or  counselor,  or  any  one  acting  in 
his  behalf,  or  at  his  request,  without  such  services  having  been  first 
solicited  by  such  party. 

The  first  part  of  this  section  Is  existing  law  and  Is  taken  from  11254,  (14432).  The 
second  part  is  new,  and  is  thouguht  to  be  needed  because  of  sec.  1136,  (12554)  being  held 
repealed.     See  Lehman  et  al.  vs.  Dt.  Gd.  H.  R.  R.,  21  D.  K  N.  534. 

Sec.  75.    No  practicing  attorney  or  counselor  shall  become  security 
or  bail  for  the  appearance  of  any  person  charged  with  crime,  in  any 
criminal  action,  and  any  such  security  or  bail  for  appearance,  taken 
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by  a  judge,  circuit  court  commissioner,  justice  of  the  peace,  or  other 
officer  autiiorized  by  law  to  take  the  same,  shall  be  void. 

Section  1148.     (12561.)     No  change  except  In  designation  of  attorneys. 

SBa  76.  No  person  shall  be  employed  or  allowed  to  appear  as  coun- 
sel or  attorney,  before  any  court,  in  any  suit  which  shall  have  been 
previously  determined  before  himself,  as  a  judge  or  justice  of  the  peace. 

Section   1118.      (12609.)      No   change  except  as  in  last  preceding  section. 

Sec.  77.  It  shall  not  be  lawful  for  notaries  public  who  are  attorneys 
and  counselors  to  administer  oaths  in  causes  in  which  they  may  be 
professionally  engaged. 

Section  2640.     (1286.)     No  change  except  as  in  last  preceding  section. 
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OF    THE    ORGANIZATION    AND    POWERS    OF    THE    CIRCUIT 

COURTS. 

CHAPTER  II. 

JUDICIAL    CIRCUITS. 

Section  1.  The  state  shall  be  subdivided  into  thirty-nine  judicial 
circuits  to  be  numbered  consecutively  from  one  to  thirty-nine,  and 
composed  of  the  following  counties,  to- wit:  The  first  circuit  shall  be 
composed  of  the  county  of  Hillsdale. 

Section  286  as  amended  by  act  75,  1907.     (11718.) 

Sec.  2.  The  second  circuit  shall  be  composed  of  the  county  of 
Berrien. 

Section  237  as  amended  by  act  15,  1899.     (11719.) 

Sec.  3.    The  third  circuit  shall  be  composed  of  the  county  of  Wayne. 

Section  238.     (11720.) 

Sec.  4.  Th^  fourth  circuit  shall  be  composed  of  the  county  of  Jack- 
son. 

Section   289.      (11721.) 

Sec.  5.  The  fifth  circuit  shall  be  composed  of  the  counties  of  Barry 
and  Eaton. 

SecUon  240  as  amended  by  act  40,  1901.     (11722.) 

Sec.  6.  The  sixth  circuit  shall  be  composed  of  the  counties  of  Lapeer 
and  Oakland. 

Section  241.     (11728.) 

Sec.  7.  The  seventh  circuit  shall  be  composed  of  the  county  of 
Genesee. 

Section  242.     (11724.) 

Sec.  8.  The  eighth  circuit  shall  be  composed  of  the  counties  of  Ionia 
and  Montcalm. 

Section    248.      (11725.) 

Sec.  9.  The  ninth  circuit  shall  be  composed  of  the  county  of  Kal- 
amazoo. 

Section  244  as  amended  by  act  15,  1899.     (11726). 
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Sec.  10.    The  tenth  circuit  shall  be  composed  of  the  county  of  Sag- 
inaw. 

Section  245.      (11727.) 

Sec.  11.    The  eleventh  circuit  shall  be  composed  of  the  counties  of 
Chippewa,  Schoolcraft,  Luce  and  Alger. 

Section  240.     (11728.) 

Sec.  12.    The  twelfth  circuit  shall  be  composed  of  the  counties  of 
Baraga,  Houghton  and  Keweenaw. 

Section  247.      (11729.) 

Sec.  13.     The  thirteenth  circuit  shall  be  composed  of  the  counties  of 
Antrim,  Charlevoix,  Grand  Traverse  and  Leelanau. 

Section  248.      (11780.) 

Sec.  14.     The  fourteenth  circuit  shall  be  composed  of  the  counties 
of  Muskegon  and  Oceana. 

Section  249.     (11731.) 

Sec.  15.    The  fifteenth  circuit  shall  be  composed  of  the  counties  of 
Branch  and  St.  Joseph. 

Section  250.      (11732.) 

Sec.  16.     The  sixteenth  circuit  shall  be  composed  of  the  county  of 
Macomb. 

Section  251.     (11733.) 

Sec.   17.    The  seventeenth  circuit  shall  be  composed  of  the  county 
of  Kent. 

Section  252.      (11734.) 

Sec.  18.     The  eighteenth  circuit  shall  be  composed  of  the  county  of 
Bay. 

Section  253.     (11735.) 

Sec.  19.    The  nineteenth  circuit  shall  be  composed  of  the  counties 
of  Lake,  Manistee,  Mason  and  Osceola. 

Section  254.      (11786.) 

Sec.  20.     The  twentieth  circuit  shall  be  composed  of  the  counties  of 
Allegan  and  Ottawa. 

Section  255.      (11737.) 

Sec.  21.     The  twenty-first  circuit  shall  be  composed  of  the  counties 
of  Clare,  Isabella  and  Midland. 

Section  256.     (11788.) 

Sec.  22.    The  twenty-second  circuit  shall  be  composed  of  the  county 
of  Washtenaw. 


Section  257.     (11739.)     As  amended  by  act  220,  1001. 
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Sec.  23.    The  twenty-third  circuit  shall  be  composed  of  the  counties 
of  Alcona,  Iosco  and  Oscoda. 

Section  258.      (11740.) 

Sec.  24.    The  twenty-fourth  circuit  shall  be  composed  of  the  counties 
of  Huron,  Sanilac  and  Tuscola. 

Section  259.     (11741.) 

Sec.  25.    The  twenty-fifth  circuit  shall  be  composed  of  the  counties 
of  Marquette,  Delta,  Menominee,  Iron  and  Dickinson. 

Section  260.      (11742.) 

Sec.  26. — The  twenty-sixth  circuit  shall  be  composed  of  the  counties 
of  Alpena,  Presque  Isle  and  Montmorency. 

Section  261.     (11743.) 

Sec.  27.    The  twenty-seventh  circuit  shall  be  composed  of  the  coun- 
ties of  Mecosta  and  Newaygo. 

Section  262.      (11744.) 

Sec.  28.    The  twenty-eighth  circuit  shall  be  composed  of  the  counties 
of  Kalkaska,  Missaukee,  Wexford  and  Benzie. 

Section  263.     (11745.) 

Sec.  29.    The  twenty-ninth  circuit  shall  be  composed  of  the  counties 
of  Gratiot  and  Clinton. 

Section  264.      (11746.) 

Sec.  30.    The  thirtieth  circuit  shall  be  composed  of  the  county  of 
Ingham. 

Section  266.      (11747.) 

Sec.  31.     The  thirty-first  circuit  shall  be  composed  of  the  county  of 
St.  Clair. 

Section   266.      (11748.)  ^ 

Sec.  32.    The  thirty-second  circuit  shall  be  composed  of  the  counties 
of  Gogebic  and  Ontonagon. 

SecUon  267.      (11749.) 

Sec.  33.     The  thirty-third  circuit  shall  be  composed  of  the  counties 
of  Mackinac,  Emmet  and  Cheboygan. 

Section  268.     (11750.) 

Sec.  34.    The  thirty-fourth  circuit  shall  be  composed  of  the  counties 
of  Arenac,  Crawford,  Gladwin,  Ogemaw,  Roscommon  and  Otsego. 

Section  269.     (11751.) 
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Sbc.  35.  The  thirty-fifth  circuit  shall  be  composed  of  the  counties 
of  Shiawassee  and  Livingston. 

Section  270.     (11752.) 

Sec.  36.  The  thirty-sixth  circuit  shall  be  composed  of  the  counties 
of  VanBuren  and  Cass. 

Act  16,  1899.     (11754.) 

Sbc.  37.  The  thirty-seventh  circuit  shall  be  composed  of  the  county 
of  Calhoun. 

Act  40.  1901.     (11756-7.) 

Sbc.  38.  The  thirty-eighth  circuit  shall  be  composed  of  the  county 
of  Monroe. 

Act  220.  1901.     (11755.) 

Sec.  39.  The  thirty-ninth  circuit  shall  be  composed  of  the  county 
of  Lenawee. 

Act  75,  1907.     (11767-8.) 

BLIGIBILITY   TO    OFFICB    OF    CIRCUIT    JUDGB. 

Sbc.  40.  No  person  shall  be  eligible  to  the  oiBce  of  circuit  judge  in 
this  state,'  unless  he  be  a  regularly  licensed  attorney  and  counselor, 
duly  admitted  to  practice  in  all  the  courts  in  this  state. 

New  section. 

ADDITIONAL  JUDGES. 

Sbc.  41.  There  shall  be  six  circuit  judges  for  the  third  judicial  cir- 
cuit, in  which  the  city  of  Detroit  is  situated. 

Section  271  as  amended  by  act  88.  1899.      (11794.) 

Sbc.  42.  The  governor  of  the  state  may  upon  the  recommendation 
of  said  judges  appoint  a  clerk  who  may  be  removed  in  like  manner  and 
his  successor  appointed.  The  business  of  said  clerk  shall  be  to  render 
such  assistance  as  said  judges  may  require  in  arranging  the  business  of 
said  courts.  He  'shall  receive  a  salary  of  two  thousand  five  hundred 
dollars  per  annum,  to  be  paid  in  monthly  installments  by  the  county 
of  Wayne. 

SecUon  272  as  amended  by  act  29,  1907.     (11795.) 

Sbc.  43.  There  shall  be  three  circuit  judges  in  the  judicial  circuit 
in  which  the  county  of  Kent  is,  or  may  be  situated,  the  same  now  being 
the  seventeenth  judicial  circuit. 

Part  of  285  as  amended  by  act  179,  1911.     (11810.) 

Sec.  44.  There  shall  be  two  circuit  judges  in  the  judicial  circuit 
in  which  the  county  of  Saginaw  is  or  may  be  situated,  the  same 
now  being  the  tenth  judicial  circuit. 

Phraseology  changed  so  as  to  be  uniform  with  the  other  sections.     Section  276   (11801). 
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Sbc.  45.  There  shall  be  two  circuit  judges  in  the  judicial  circuit  in 
which  the  county  of  Ingham  is,  or  may  be  situated,  the  same  now  being 
the  thirtieth  judicial  circuit. 

Section  1,  act  186,  1909.     (11815.) 

Sbc.  46.  There  shall  be  two  circuit  judges  in  the  judicial  circuit 
in  which  the  county  of  St.  Clair  is  or  may  be  situated,  the  same  now 
being  the  thirty-first  judicial  circuit. 

Act  90,  1899.     (11825.)     Change  in  phraseology  only. 

Sbc.  47.  In  all  judicial  circuits  where  there  is  more  than  one  cir- 
cuit judge,  except  as  otherwise  provided  by  law,  all  the  laws  and  rules 
of  court,  relative  to  circuit  courts  and  the  terms  thereof,  and  the  powers 
and  duties  of  circuit  judges  shall  apply  to  each  of  said  judges,  and  the 
courts  held  by  him. 

Section  278   (11803)   made  general  in  its  application. 

Sbc.  48.  Each  of  said  judges  shall  have  equal  co-ordinate  powers 
and  duties,  and  one  of  them  shall  constitute  a  quorum  for  the  transac- 
tion of  business. 

Part  of  279   (11804)   made  general  in  its  application. 

Sbc.  49.  In  circuits  having  more  than  two  circuit  judges,  either  of 
said  judges  may  reserve  for  the  decision  of  the  full  court  any  question 
of  law  arising  before  such  judge,  and  it  shall  be  the  duty  of  the  judges 
of  said  court  to  sit  together  on  at  least  one  day  during  each  term  and 
hear  and  decide  upon  such  questions  as  may  be  so  reserved. 

Section  275  made  general   in  its  application.     (11799.) 

Sbc.  50.  In  circuits  having  more  than  two  circuit  judges,  when 
sitting  together,  a  concurrence  of  a  majority  of  such  judges  shall  be 
sufficient. 

New  section. 

SBa  51.  In  all  circuits  where  there  are  two  judges  they  may,  if  they 
shall  deem  the  same  necessary,  sit  together  in  the  hearing  of  trials,  or 
causes,  or  on  all  questions  coming  before  them,  and  either  may  reserve 
for  the  consideration  of  the  other,  any  question  of  law  arising  upon  the 
trial,  or  hearing,  or  that  otherwise  may  be  submitted.  When  sitting 
together  the  findings,  orders,  rulings,  decisions,  judgments  or  decrees, 
shall  be  made  by  the  judge  to  whom  the  cause  was  assigned,  and  the 
other  shall  be  advisory  only. 

Part  of  section  4  of  act  136,  1909,  made  general.     (11818.) 

Sbc.  52.  In  judicial  circuits  where  there  are  more  than  two  judges, 
the  judges  thereof  shall  from  term  to  term  designate  one  of  their  num- 
ber to  act  as  presiding  judge,  and  in  judicial  circuits  where  there  are 
only  two  judges,  they  shall  alternate  as  presiding  judge,  either  from 
term  to  term,  or  from  year  to  year,  as  they  may  order. 


Part  of  section  271,  made  general.     (11794.) 
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Sec.  53.  The  presiding  judge  shall  assign  and  apportion  the  bus- 
iness of  the  court  during  his  term  as  such  presiding  judge,  and  each 
judge  shall  proceed  to  hear,  try  and  dispose  of  the  business  so  assigned 
to  him  with  the  same  force  and  effect  as  if  he  was  the  only  judge  of  said 
circuit,  and  subject  to  and  with  the  power  and  authority  conferred  by 
all  the  rules  of  practice,  and  of  law  applicable  to  circuit  courts  having 
only  one  judge,  and  thereupon  said  judge  may  proceed  with  the  trial 
or  hearing  or  other  business  so  assigned  to  him  in  the  principal  court 
room,  or  in  a  separate  room  attended  by  the  clerk  or  one  of  his  deputies, 
and  by  the  sheriff,,  or  one  or  more  of  his  deputies,  by  a 
stenographer,  and  by  jurymen  not  engaged  in  the  trial  of  other 
causes,  if  it  be  a  cause  to  be  tried  by  a  jury,  and  each  judge,  while  so 
sitting  for  the  transaction  of  business,  shall  have  all  the  powers  of 
any  circuit  judge  sitting  in  any  circuit  court  in  this  state,  and  the  pro- 
ceedings shall  be  regarded  as  proceedings  of  the  circuit  court  had  in 
open  court  and  at  a  session  of  the  said  circuit  court.  If  a  sufficient 
number  of  jurymen  shall  not  be  in  attendance  upon  the  court,  and  not 
engaged  on  the  trial  of  other  causes,  said  judge  may  direct  talesmen 
to  be  summoned  as  in  other  cases.  The  said  judges  may  make  rules 
from  time  to  time,  in  relation  to  the  making  up  of  the  trial  docket  and 
as  to  the  disposition  of  the  business  of  the  court,  not  inconsistent  with 
any  general  laws  of  the  state. 

Section  280,  with  the  addition  of  the  provision  relating  to  the  assignment  and  appor- 
tionment of  business. 

Sec.  54.  In  case  of  the  absence,  illness  or  inability  from  other  cause, 
of  either  judge  to  do  any  of  the  business  assigned  him,  the  same  shall 
be  done  by  one  of  the  others. 

Section  281,  made  general.      (11806.) 

Sec.  55.  The  record  of  the  proceedings  before  each  of  the  judges 
shall  be  entered  in  the  journal  of  the  court  in  the  usual  manner,  and 
said  journals  may  for  convenience,  at  the  option  of  said  judges,  be  kept 
in  separate  books,  appropriately  marked,  and  said  records  shall  be 
verified  by  the  signature  of  the  judge  before  whom  the  business  is 
transacted.  Whenever  the  signature  of  a  judge  of  the  court  shall  be 
required  to  any  bill  of  exceptions  or  decree  or  other  evidence  of  pro- 
ceeding, or  for  the  approval  or  verification  of  any  act,  the  signature  of 
the  judge  or  judges  before  whom  the  proceedings  were  had  shall  be 
deemed  sufficient.  Orders  and  decrees  entered  in  the  chancery  record 
shall  be  verified  by  the  signature  thereto  of  the  judge  or  judges  making 
such  order  or  decree. 

Section   282.      (11807.)      287  as  amended   by  act  179.   1011.      (11812.) 

Sec.  56.  No  stay  of  proceedings  shall  be  directed  or  ordered  by  any 
one  of  the  said  circuit  judges  in  any  cause  or  proceeding  excepting 
when  the  order  or  decree  under  which  the  proceedings  are  stayed  shall 
have  been  made  by  such  judge,  except  that  where  the  judge  making  such 
order  or  decree  on  which  the  proceedings  are  sought  to  be  stayed  shall 
be  absent  or  unable  to  act,  then  an  order  staying  proceedings  on  such 
order  or  decree  may  be  made  by  either  of  the  said  circuit  judges,  and 
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no  order  or  decree  shall  be  set  aside  or  vacated  except  by  the  judge 
making  the  same,  unless  such  judge  shall  be  absent  or  unable  to  act. 

Section'  288  as  amended  by  act  179,  1911.     (11818.) 

Sec.  57.  Such  additional  court  room  and  facilities  shall  be  provided 
by  the  boards  of  supervisors  of  the  respective  counties,  having  more 
than  one  circuit  judge,  as  shall  be  requisite 'for  the  prompt  and  decent 
dispatch  of  business,  except  as  otherwise  provided  by  law. 

Section  284  made  general.     (11809.) 

SALARIES   OF   JUDGES. 

Sec.  58.  Each  circuit  judge  shall  receive  an  annual  salary  of  thirty- 
five  hundred  dollars,  payable  out  of  any  moneys  in  the  state  treasury 
belonging  to  the  general  fund,  not  otherwise  appropriated.  The 
amount  herein  provided  shall  be  compensation  in  full  for  all  services 
performed  by  each  circuit  judge  in  this  state,  unless  the  board  of 
supervisors  shall  have,  or  at  any  regular  session  hereafter  shall  vote 
to  pay  the  circuit  judge  regularly  holding  court  in  such  county  an 
amount  in  addition  to  the  salary  herein  designated. 

Act  60,  1909.     No  substantial  change.     (11871.) 

Sec.  59.  Every  circuit  judge  shall  be  reimbursed  from  the  state 
treasury,  upon  the  warrant  of  the  auditor  general,  his  actual  expenses 
incurred  by  him  in  holding  court  in  any  county  other  than  that  in 
which  he  may  reside. 

Act   218.   1906.      (11868.) 

Sec.  60.  Each  circuit  judge,  entitled  to  reimbursement  under  the 
provisions  of  this  chapter,  shall  make  a  certificate  of  the  expenses  in- 
curred by  him  in  so  holding  court,  and  the  same  shall  be  presented 
to  the  board  of  state  auditors  for  allowance,  and  upon  the  allowance, 
the  auditor  general  shall  issue  his  warrant  on  the  state  treasury  for 
the  amount  of  the  same  to  the  person  entitled  thereto. 

Act  218.  1905.     (11869.) 

OF    HOLDING    COURTS   BY    JUDGES    OF   OTHER   CIRCUITS. 

Sec.  61.  Upon  proper  showing  and  request  made  by  the  presiding 
judge  of  any  of  the  circuit  courts  of  this  state,  that  the  business  of 
such  court  has  increased  beyond  the  capacity  of  the  judge  or  judges 
of  said  circuit  court  to  properly  dispose  of,  or  in  case  a  vacancy  shall 
exist  in  the  office  of  the  circuit  judge  in  any  judicial  circuit,  or  by 
reason  of  the  inability  of  any  circuit  judge  to  discharge  the  duties  of 
his  office,  it  shall  be  the  duty  of  the  governor  to  designate  a  judge  or 
judges  of  some  other  circuit  or  circuits,  whose  official  duties  will  per- 
mit for  the  time  being,  to  hold  the  court  temporarily  for  such  time 
as  he  may  deem  advisable,  and  the  judge  or  judges  so  designated  shall 
perform  the  duties  and  hold  court  for  such  time  in  like  manner  and 
with  like  effect  as  they  severally  and  respectively  could  have  done  if 
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thej  had  been  elected  to  such  office  in  the  circuit  where  such  duties 
as  judge  are  performed. 

Combines  secT.  296,  298  and  300.     (11869,  11861,  11778.) 

Sbc.  62.  Where  a  judge  is  delegated  to  assist  in  the  work  accumu- 
lated in  another  circuit,  as  provided  in  section  61,  it  shall  be  the 
duty  of  the  sheriff  of  the  county,  or  of  the  county  auditors,  as  the  case 
may  be,  to  provide  a  suitable  place  where  such  judge  or  judges  so 
designated  shall  hold  court,  and  all  extra  expense  incurred  for  this 
purpose  shall  be  a  proper  charge  against  the  county  where  such  court 
is  held,  and  shall  be  audited  and  idlowed  by  the  board  of  auditors  or 
supervisors,  as  the  case  may  be,  of  such  county. 

Section    297,   slightly   modified.      (11860.) 

Sbc.  68.  All  the  necessary  expenses  of  said  circuit  judges,  or  either 
of  them  so  designated  in  going  from  their  respective  places  of  residence 
for  the  purpose  of  so  holding  court,  and  in  returning  thereto,  and  all 
their  other  necessary  expenses  for  that  purpose,  not  exceeding  the  sum 
of  ten  dollars  for  each  day  that  either  of  such  judges  shaU  so  hold 
court,  shall  at  the  end  of  the  time  or  term  for  whi(^  said  judges  respec- 
tively shall  be  so  designated,  when  duly  certified  by  them,  be  allowed  by 
said  circuit  court,  and  shall  thereupon  be  audited  and  allowed  by  the 
board  of  county  auditors  or  the  board  of  supervisors,  as  the  case  may 
be,  for  the  county,  and  shall  be  paid  out  of  the  county  treasury  of  the 
county  where  such  court  is  held. 

Section  299.     (11862.) 

OF  THE   CLBBKS   OF   CIRCUIT  COURTS. 

Sbc.  64.  The  county  clerk  of  each  county,  where  there  is  more  than 
one  circuit  judge,  shall,  with  the  approval  of  the  judges  of  said  court, 
appoint  a  sufficient  nmnber  of  deputy  clerks  to  attend  upon  the  pro- 
ceedings before  said  judges. 

Section  289  made  general.     (11814.) 

Sbc.  65.  The  office  and  designation  of  register  in  chancery  is  hereby 
abolished.  The  county  clerk  of  each  county  shall  be  the  clerk  of  the 
circuit  court  for  such  county,  both  at  law  and  in  equity,  and  shall 
attend  every  term  thereof,  and  shall  have  the  care  and  custody  of  all  the 
records,  seals,  books  and  papers  pertaining  to  the  office  of  the  clerk 
of  such  court,  and  filed  or  deposited  therein,  and  shall  provide  such 
books  for  entering  the  proceedings  in  said  court,  as  the  judge  there- 
of shall  direct.  Whenever  in  any  statute  of  this  state,  the  designation 
**register  in  chancery"  occurs,  it  shall  be  deemed  to  apply  to  the  clerk 
of  the  circuit  court. 

Sections  221  (12532),  222  (12538)  in  part,  416  (11983),  419  (11986),  combined  and 
amended. 

Sbc.  66.  Within  ten  days  after  the  first  day  of  each  term  of  court, 
the  county  clerk  shall  account  to  the  county  treasurer  in  detail  for  all 
entry  fees,  jury  fees  and  stenographer's  fees,  and  any  and  all  other 
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sums  of  money  or  fees  belonging  to  the  county,  and  received  by  him 
during  the  preceding  term. 

New  section,  saperaedes  816.     (11701.) 

Sbc.  67.  All  moneys  brought  into  the  court  for  or  by  any  suitor,  and 
paid  to  the  clerk,  shall  be  deposited  in  such  banks,  or  safely  kept  in 
such  other  manner  as  the  court  shall  direct. 

Section  420  (11037.)  Tbe  only  snbstantial  change  in  this  and  the  two  next  succeeding 
sections  is  in  tbe  designation  of  the  register. 

Sbc.  68.  On  the  first  day  of  the  term  of  the  court,  the  clerk,  at  the 
place  where  the  same  is  held,  shall  exhibit  the  account  kept  by  him  of 
all  such  moneys,  and  also  his  bank  account,  in  case  such  moneys  shall 
have  been  deposited  in  a  bank. 

Section  421    ai038.) 

Sec.  69.  Every  such  bank  account  shall  be  accompanied  by  a  cer- 
tificate of  the  cashier  of  the  bank  in  which  the  deposit  is  made,  that 
the  total  amount  stated  therein  to  be  deposited,  is  actually  in  the  bank, 
placed  to  the  credit  of  such  clerk,  as  clerk  of  said  court  in  chancery  of 
the  proper  county,  and  not  mingled  with  any  other  account. 

Section  422   (11080.) 

Sec.  70.  No  money  brought  or  paid  into  the  court,  and  deposited  in 
any  bank  to  the  credit  of  any  officer  of  the  court,  shall  be  paid  out  by 
such  bank,  without  the  production  of  the  order  of  the  court,  authenti- 
cated by  the  signature  of  the  circuit  judge. 

Section  428.     (11040.) 

Sbc.  71.  Each  circuit  judge  may  cause  any  moneys  brought  into 
court  pursuant  to  any  order  made  by  him,  to  be  invested  or  placed  at 
interest,  as  he  shall  think  proper;  and  the  party  bringing  money  into 
court  pursuant  to  any  order  thereof,  shall  in  all  cases  be  discharged 
from  all  further  liability  to  the  extent  of  the  money  so  brought  into 
court. 

Section  424.     (11041.) 

Sbc.  72.  All  stocks  and  securities  taken  by  order  of  the  court  for 
the  benefit  of  suitors  therein,  shall,  if  directed  to  be  taken  in  the  name 
of  any  officer  of  the  court,  be  taken  in  the  name  of  the  clerk  of  the 
court  in  which  said  suit  is  pending,  and  every  such  clerk  shall  keep  just 
and  full  accounts  of  all  moneys,  stocks  and  securities  which  shall  come 
to  his  hands  by  virtue  of  his  office,  and  of  all  payments  and  investments 
made  by  him. 

Section  425  (11042.)  No  change  in  this  and  two  next  succeeding  sections  except  as  last 
noted  above. 

Sbc.  73.  On  the  death,  removal  from  office,  or  resignation  of  a  clerk, 
all  stocks,  mortgages  and  other  securities  vested  in  him  at  the  time 
of  such  death,  removal   or  resignation,  by  virtue  of  any  of  the  pro- 
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ceedings  of  the  court,  shall  vest  in  his  successor  in  office  in  like  manner 
as  if  such  clerk  had  been  a  corporation  sole,  with  right  of  succession. 

Section  426.     (11948.) 

Sec.  74.  All  moneys  deposited  in  any  bank,  to  the  credit  of  such 
clerk,  shall,  upon  his  death,  removal  from  office,  or  resignation,  be 
carried  to  the  account  of  his  successor  in  office;  and  every  such  bank 
shall  take  notice  thereof,  and  transfer  such  accounts  accordingly. 

Section  427.     (11944.) 

Sbc.  75.  Each  circuit  judge  may,  from  time  to  time,  make  such  rules 
and  regulations  concerning  such  moneys,  stocks  and  securities,  as  he 
shall  deem  just  and  reasonable;  and  all  such  rules  and  regulations 
shall  be  entered  in  the  minutes  of  the  court. 

Section  428.     (11945.) 

Sec.  76.  In  all  such  cases,  when  it  shall  seem  to  the  circuit  judge 
necessary,  or  proper  to  do  so,  said  circuit  judge  may  require  said  clerk 
to  file  other  and  additional  bonds,  in  such  amount,  and  within  such 
time  as  he  may  order,  conditioned  that  said  clerk  shall,  in  all  respects 
comply  with  the  requirements  of  law,  in  the  handling  and  manage 
ment  of  such  funds,  and  to  faithfully  account  for  the  same. 

Supersedes  417    (11934)    and  418    (11935). 

OF   SHERIFFS  AS   COURT   OFFICERS. 

Sec.  77.  At  any  term  of  any  court  of  record  within  this  state,  at 
which  the  sheriff  or  his  deputies  may  by  law  be  required  to  attend, 
such  court  shall  have  the  power,  and  it  shall  be  its  duty,  to  fix,  deter- 
mine, and  regulate  from  time  to  time,  the  number  of  such  officers  afore- 
said as  in  the  opinion  of  such  court  shall  be  necessary  for  the  transac- 
tion of  its  business,  and  no  greater  number  shall  attend  such  court 
and  be  paid  for  such  attendance,  than  shall  from  time  to  time  be  fixed 
and  determined  as  aforesaid,  by  the  court. 

Section  317.      (11929.)      No  change  except  by  striking  out  "or  any  constable." 

Sec.  78.  The  sheriffs  of  the  respective  counties  shall  be  officers  of 
the  circuit  court  at  law  and  in  chancery,  for  the  purpose  of  executing 
the  process  of  the  court;  and  the  sheriff  to  whom  any  process  of  said 
court  shall  be  directed,  shall  be  amenable  to  the  court  in  its  execution, 
and  may  be  punished  for  his  disobedience  or  default  therein,  in  the 
manner  prescribed  by  law. 

Section   429    (11946)    made  applicable  to  both   law  and  chancery  sides  of  court. 

Sec.  79.  The  sheriff  of  the  county  and  his  deputies,  in  which  any 
stated  term  may  be  held  by  the  circuit  judge,  shall,  upon  pain  of  being 
fined  in  the  discretion  of  the  court,  be  bound  to  attend  said  court  dur- 
ing its  sitting,  in  such  manner  as  the  court  shall  direct;  and  such 
officers  so  attending  may  execute  all  the  lawful  orders  and  process  of 
the  court  in  any  county  of  this  state. 


Section  430.     (11947).     No  substantial  change. 
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Sec.  80.  No  sheriff,  deputy  sheriff  or  coroner  shall  appear  in  any 
court  as  attorney  or  counsel  for,  or  on  behalf  of  any  party  in  a  suit; 
nor  shall  he  draw,  make  or  fill  up  any  writ,  declaration,  plea  or  pro- 
cess, for  any  such  party;  nor  shall  he,  with  intent  to  procure  himself 
to  be  employed  in  the  collection  of  any  demand,  or  the  service  of  any 
process,  advise  or  counsel  any  person  to  commence  any  suit  or  pro- 
ceeding; and  either  of  said  officers,  for  a  violation  of  any  provision  of 
this  section,  shall  forfeit  the  sum  of  fifty  dollars. 

Section   2589.      (1234.) 

Sec.  81.  Any  sheriff,  deputy  sheriff,  coroner  or  constable,  may  re- 
quire suitable  aid  in  the  service  of  process  in  civil  or  criminal  cases,  in 
preserving  the  peace,  or  in  apprehending  or  securing  any  person  for 
felony  or  breach  of  the  peace,  when  such  officer  may  have  power  to 
perform  such  duty;  and  when  any  such  officer  shall  find  resistance 
made  against  the  execution  of  any  process,  or  shall  have  good  reason 
to  believe  that  such  resistance  will  be  made,  he  may  take  the  power  of 
the  county  and  proceed  therewith  in  proper  person  to  execute  the 
process. 

Section  2590.     (1235.) 

CIRCUIT  COURT  STENOGRAPHERS. 

Sec.  81.  Hereafter  the  appointment,  term  of  office,  duties  and  com- 
pensation of  stenographers  for  the  several  circuit  courts  in  this  state 
shall  be  regulated  as  prescribed  in  this  chapter. 

Section  363.      (11872.) 

Sec.  82.  Every  such  stenographer,  whether  holding  office  at  the  time 
this  act  takes  effect,  or  hereafter  to  be  appointed  under  the  provisions 
of  this  act,  shall  hold  his  office  during  the  pleasure  of  the  governor: 
Provided,  That  the  court  shall  have  power  to  suspend  him  for  incom- 
petency or  misconduct;  and  in  case  of  such  suspension,  he  shall  there- 
.  after  cease  to  hold  the  office  of  stenographer,  unless  by  order  of  the 
court,  until  his  suspension  be  rescinded.  If  such  suspension  be  not 
rescinded  within  thirty  days  after  the  order  of  suspension,  the  office 
shall  be  deemed  vacant. 

Section  364.     (11873.) 

Sec.  83.  Every  stenographer  shall  be  appointed  by  the  governor 
upon  the  recommendation  of  the  judge  or  judges  of  each  respective 
circuit,  and  shall  be  deemed  an  officer  of  the  court.  Before  entering 
upon  the  duties  of  his  office  he  shall  take  and  subscribe  the  constitu- 
tional oath  of  office,  to  be  administered  by  the  presiding  judge  of  the 
circuit,  which  oath  of  office  he  shall  transmit  by  mail  or  otherwise, 
to  be  filed  in  the  office  of  the  secretary  of  state:  Provided,  That  the 
stenographers  so  appointed  shall  actually  reside  in  the  circuit  for 
which  they  are  appointed  respectively. 

Section  365.  (11874.)  Modified  so  as  to  require  residence  in  the  circuit  for  whicli  he 
Is  appointed. 
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Sec.  84.  In  case  of  a  vacancy  in  the  office  of  the  stenographer  from 
death,  resignation,  suspension  or  inability  to  serve,  from  any  cause  of  a 
permanent  nature,  the  governor  shall  appoint  a  successor  to  the  office 
upon  receiving  notice  from  the  presiding  judge  of  such  vacancy  and 
the  cause  thereof.  Such  appointment  to  be  made  upon  the  recommen- 
dation of  the  judge  or  judges  of  such  circuit.  But  in  case  of  the  tem- 
porary absence  of  the  stenographer  he,  said  stenographer,  shall  appoint 
some  competent  person,  approved  by  the  judge,  to  act  as  stenographer 
pro  tempore,  who  shall  be  paid  by  the  stenographer  in  whose  place 
he  acts. 

Section  366.     (11875.) 

Sbc.  85.  Every  stenographer  may,  subject  to  the  approval  of  the 
circuit  judge,  appoint  one  or  more  assistants,  who  shall  take  and  file 
the  oath  of  office  as  prescribed  in  section  eighty-three,  and  shall  have 
power  to  act  in  the  place  of  said  stenographer,  and  whose  compensa- 
tion shall  be  paid  by  the  stenographer.  The  stenographer  or  the  cir- 
cuit judge  shall  have  power  to  revoke  such  appointment  at  any  time. 

Section  867.      (11876.) 

Sbc.  86.  In  any  circuit  in  this  state  having  population  in  excess  of 
seventy-five  thousand,  the  governor  shall  from  time  to  time  appoint^ 
on  the  recommendation  of  the  judge  or  judges  thereof,  as  many  ad- 
ditional stenographers  as  there  are  additional  judges  in  said  circuity 
which  stenographers  shall  qualify  in  like  manner,  hold  office  for  the 
same  term,  and  perform  like  duties  as  other  stenographers.  Any  cir- 
cuit judge  may  authorize  the  stenographer  in  his  circuit  to  employ 
one  or  more  temporary  assistant  stenographers,  when  necessary  for 
the  prompt  dispatch  of  business,  and  in  such  case  the  judge,  so  author- 
izing such  employment,  shall  fix  the  compensation  to  be  paid  for  such 
services,  and  shall,  from  time  to  time,  audit  and  allow  the  account  of 
such  assistant,  but  in  no  Instance  shall  such  compensation  exceed  ten 
dollars  per  day;  and  thereupon  the  county  clerk  shall  draw  an  order 
on  the  county  treasurer  for  the  amount  so  audited  and  allowed,  and 
the  county  treasurer  is  hereby  authorized  to  pay  the  same. 

Section  868  (11877)  and  a  part  of  section  10  of  act  136,  1909,  amended  and  made 
general.     (11824.) 

Sec.  87.  It  shall  be  the  duty  of  each  circuit  court  stenographer  to 
attend  upon  the  court  at  each  term,  under  the  direction  of  the  judge 
thereof,  and  take  full  stenographic  notes  of  the  testimony,  and  charge 
to  the  jury  in  the  trial  of  each  issue  of  fact  before  the  court  or  jury. 

Section  369.     (11878.) 

Sec.  88.  The  stenographer,  or  assistant  stenographer,  who  shall 
take  the  notes  on  the  trial  or  hearing  in  any  case,  shall  prefix  to  his 
notes  of  the  testimony  of  each  witness  the  full  name  of  each  witness, 
and  the  date  the  testimony  was  taken,  and,  at  the  conclusion  of  the 
trial  of  said  cause,  he  shall  securely  attach  together  all  of  his  notes 
taken  in  said  cause,  and  properly  entitle  them  upon  the  outside,  and. 
safely  keep  the  same  in  his  office.    In  the  event  of  his  death  or  resigna- 
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tion,  or  removal  from  oiBce  or  from  this  state,  the  stenographer's  notes 
in  each  cause  shall  be  transferred  to  the  county  clerk  of  the  connty 
where  the  cause  was  tried,  who  shall  receive  and  safely  keep  the  same, 
subject  to  the  direction  of  the  circuit  court  for  the  county:  Provided, 
That  fiaid  notes  shall  be  a  part  of  the  records  in  said  cause,  and  shall 
be  subject  to  inspection  as  records  in  said  cause. 

Section  870.     (11879.) 

Sbc.  89.  It  shall  also  be  the  duty  of  each  stenographer  to  furnish 
without  delay,  in  legible  English,  copies  of  the  notes  taken  by  him  or 
any  part  thereof,  to  any  party  who  may  request  the  same,  for  which 
he  shall  be  entitled  to  demand  and  receive  per  folio  the  compensation 
hereinafter  prescribed. 

Section  871.     (11880.) 

Sbc.  90.  In  case  the  circuit  judge  shall  order  the  same  it  shall  be 
the  duty  of  the  stenographer  to  make  and  file  in  the  clerk's  office,  a  copy 
of  his  notes  in  any  civil  case  or  any  part  thereof,  without  expense  to 
either  party,  which  copy  shall  be  deemed  a  part  of  the  records  in  the 
case. 

Section  872.     (11881.) 

Sbc.  91.  In  any  criminal  case  the  court  may,  on  the  request  of  the 
prosecuting  attorney,  or  of  counsel  for  the  defense,  order  the  stenog- 
rapher to  make,  and  the  stenographer  shall  thereupon  make  and  file  in 
the  clerk's  office,  to  become  a  part  of  the  official  record  in  the  case,  a 
transcript  of  the  notes  taken  in  the  case,  or  any  part  thereof,  to  be 
paid  for  by  the  county  at  the  rate  hereinafter  prescribed. 

Section  873.     (11882.) 

COMPENSATION. 

Sec.  92.  The  stenographer  of  each  circuit  shall  receive  as  compen- 
sation for  his  services  such  salary  as  is  hereinafter  specified,  payable 
in  monthly  installments  out  of  the  treasury  or  treasuries  of  the  county 
or  counties  composing  the  circuit  of  which  he  is  the  stenographer, 
upon  the  order  of  the  clerk  of  the  court,  or  board  of  county  auditors, 
who  are  l^ereby  authorized  and  required  to  draw  such  orders,  and  the 
county  treasurer  to  pay  the  same  upon  presentation. 

Section  374.     (11888.) 

Sbc.  93.  The  salaries  of  circuit  court  stenographers,  where  such 
circuits  are  composed  of  more  than  one  county,  shall  be  paid  by  the 
several  counties  in  such  circuits,  in  proportion  to  the  population  thereof 
as  shown  by  the  last  census.  The  judge  of  each  circuit  containing  more 
than  one  county,  shall  as  soon  as  practicable  after  this  act  takes  effect, 
and  as  soon  as  practicable  after  each  succeeding  census,  file  a  cer- 
tificate with  the  county  clerk  of  each  county  in  his  circuit,  certifying 
the  amount  of  the  stenographer's  salary  to  be  paid  by  each  county. 


Sapersedes  875.      (11884.) 
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Sec.  94.  In  judicial  circuits  having  a  population  not  exceeding 
thirty  thousand,  as  shown  by  the  last  federal  census,  the  salary  of 
the  stenographer  shall  be  fifteen  hundred  dollars  per  annum;  in  cir- 
cuits where  the  population  exceeds  thirty  thousand,  but  does  not  ex- 
ceed forty  thousand,  seventeen  hundred  and  fifty  dollars  per  annum; 
in  circuits  where  the  population  exceeds  forty  thousand  but  does  not 
exceed  fifty  thousand,  two  thousand  dollars  per  annum;  in  circuits 
where  the  population  exceeds  fifty  thousand,  but  does  not  exceed 
seventy-five  thousand,  twenty-two  hundred  and  fifty  dollars  per  an- 
num; in  circuits  where  the  population  exceeds  seventy-five  thousand, 
twenty-five  hundred  dollars  per  annum.  In  addition  to  the  compensa- 
tion above  specified,  where  the  circuit  consists  of  more  than  one  county, 
the  stenographer  shall  be  entitled  to  receive  his  actual  and  necessary 
expenses  incurred  for  traveling  and  subsistence  while  attending  court 
outside  of  the  county  of  his  residence,  the  same  to  be  paid  by  the 
county  in  which  such  expense  was  incurred.  The  board  of  supervisors 
of  any  county  may  in  its  discretion  allow  additional  compensation  to 
the  stenographer  of  the  court  of  that  county.  In  each  of  the  counties 
of  this  state,  the  county  auditors,  or  the  board  of  supervisors,  as  the 
case  may  be,  shall  provide  a  suitable  office  in  the  court  house  for  the 
use  of  said  stenographers.  All  local  and  special  acts  and  provisions  re- 
lating to  the  salary  and  compensation  of  stenographers  are  hereby  re- 
pealed. 

Supersedee  section  375  to  410-12.  (11024.)  Also  sereral  session  laws  pertaining  to  salary 
of  BteDographers.     Provisions  relating  to  actual  expense  and  office  are  new.     (11885-11910.; 

Act    40,    1003.      (11020.) 

Act  160.  1007.      (11021.) 

Act    166.    1007.      (11028.) 

Act  22.  1003.      (11022.) 

Acts  116,   117.  no.  141.  155,  260.  280  and  322.  all  of  1013. 

Such  of  these  laws  as  were  enacted  since  the  new  constitution  became  effective  are 
probably  unconstitutional  because  local.     Hence  the  need  for  a  general  law  on  the  subject. 

Sec.  95.  Circuit  court  stenographers  shall  be  entitled  to  demand 
and  receive  for  transcripts  ordered  by  either  party  to  the  cause,  the 
sum  of  eight  cents  per  folio,  unless  a  lower  rate  be  agreed  upon,  and 
for  each  additional  carbon  copy  of  such  transcript,  the  sum  of  two 
cents  per  folio.  For  transcripts  ordered  by  the  circuit  judge  as  pro- 
vided by  sections  ninety  and  ninety-one  of  this  chapter,  stenographers 
shall  be  entitled  to  receive  from  the  county  the  compensation  herein- 
before specified. 

Part  of  section  411   (11023)   modified. 

OP    CIRCUIT    COURT    COMMISSIONERS. 

Sec.  96.  There  shall  be  elected  at  the  next  general  election  to  be 
held  in  this  state,  and  every  two  years  thereafter,  one  circuit  court 
commissioner  in  each  of  the  organized  counties,  who  shall  enter  upon 
the  discharge  of  their  official  duties  on  the  first  day  of  January  suc- 
ceeding their  election,  and  shall  hold  their  offices  two  years,  and  be 
vested  with  judicial  powers  not  exceeding  those  of  a  judge  of  the  cir- 
cuit court  at  chambers:  Provided^  That  in  each  county  in  this  state 
wherein  any  census  taken  by  the  authorrity  of  this  state,  or  of  the 
United  States,  shall  show  a  population  of  twenty  thousand  or  more, 
there  shall  be  elected  at  the  general  election  next  succeeding  the  tak- 
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ing  of  such  census,  and  every  two  years  thereafter,  two  such  circuit 
court  commissioners. 

Section  1064.     (12498.)      No  change. 

Sbc.  97.  Whenever,  in  any  county,  two  circuit  court  commissioners 
shall  have  been  elected,  it  shall  be  the  duty  of  the  board  of  county 
canvassers  to  designate  which  of  the  persons  so  elected  shall  succeed 
to  the  office  theretofore  held  by  each  circuit  court  commissioner: 
Provided^  That  if  in  any  case  the  said  board  of  county  canvassers  shall 
neglect  or  refuse  to  make  such  designation  it  may  be  made  by  the 
circuit  judge  of  the  judicial  circuit  of  which  such  county  constitutes 
the  whole  or  a  part. 

Section  1065.     (12409.)     No  change. 

Sbc.  98.  No  person  shall  be  elected  a  circuit  court  commissioner  un- 
less he  be  at  the  time  an  attorney  and  counselor  at  law  of  the  supreme 
court. 

Section  1066.     (12500.)     No  change. 

Sbc.  99.  Every  circuit  court  commissioner,  before  he  shall  enter 
upon  the  duties  of  his  office,  shall  take  and  subscribe  the  oath  of  office 
prescribed  by  the  constitution  of  this  state,  before  some  judge  or  clerk 
of  a  court  of  record,  and  cause  the  same  to  be  filed  by  him  in  the  office 
of  the  county  clerk  of  his  county. 

Section  1067.     (12501.)     No  change. 

Sbc.  100.  Each  circuit  court  commissioner,  before  entering  on  the 
performance  of  the  duties  of  his  office,  shall  execute  a  bond  to  the  people 
of  this  state,  with  sufficient  surety  or  sureties  to  be  approved  by  the 
circuit  judge  or  clerk  of  his  county,  conditioned  for  the  faithful  per- 
formance of  the  duties  required  of  him  by  law,  in  the  penal  sura  of  not 
less  than  three  thousand  nor  more  than  five  thousand  dollars,  in  the 
discretion  of  the  circuit  judge  or  county  clerk  by  whom  the  same  may 
be  approved;  said  bond,  when  approved,  shall  be  filed  with  the  county 
clerk  of  the  proper  county.  Any  circuit  court  commissioner  shall  renew 
his  bond  whenever  required  so  to  do  by  the  circuit  judge  of  his  county. 

Section   1080.      (12514.)      No  substantial   change. 

Sbc.  101.  Circuit  court  commissioners,  qualified  according  to  law, 
shall  severally  be  authorized  and  required  to  perform  all  the  duties 
and  execute  every  act,  power  and  trust  which  a  judge  of  the  circuit 
court  may  perform  and  execute  out  of  court,  according  to  the  rules 
and  practice  of  such  court,  and  pursuant  to  the  provisions  of  any 
statute,  in  all  civil  cases,  except  as  herein  otherwise  provided;  but 
when  any  power  is  given  in  express  terms,  by  any  statute,  to  a  circuit 
judge  or  to  circuit  judges,  without  naming  circuit  court  commissioners 
in  such  statute,  such  commissioners  shall  not  be  authorized  to  exer- 
cise any  such  powers. 

Section   1068.      (12502.)      No  change. 
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Sbc.  102.  No  circuit  court  commissioner  shall  be  authorized  to  grant 
any  order  to  stay  proceedings  before  judgment  in  any  cause  in  which 
a  verdict  shall  have  been  rendered;  nor  any  order  to  stay  proceedings 
on  any  capias  respondendum. 

Section  1069.      (12508.)     No  change. 

Sec.  103.  When  the  supreme  court  shall  hi^ve  made  any  order  in 
reference  to  a  matter,  such  order  shall  not  be  suspended,  or  in  any 
manner  affected,  by  an  order  granted  by  a  circuit  court  commissioner. 

Section   1074.     (12608.)     No  chanfe. 

Sec.  104.  If  an  application  for  any  order  be  made  to  any  justice 
of  the  supreme  court,  judge  of  a  circuit  court,  or  circuit  court  com- 
missioner, and  such  order  be  refused,  in  whole  or  in  part,  or  granted 
conditionally  or  on  terms,  no  subsequent  application  in  reference  to 
the  same  matter  and  in  the  same  stage  of  the  proceedings  shall  be 
made  to  any  other  circuit  judge  or  circuit  court  commissioner;  and  if 
upon  a  subsequent  application  any  order  be  made  by  a  circuit  judge  or 
circuit  court  commissioner,  it  shall  be  revoked  by  such  judge  or  com- 
missioner, or  by  any  justice  of  the  supreme  court,  upon  due  proof  of  the 
facts. 

Section  1075.     (12500.)     No  change. 

Sec.  105.  Every  person  making  such  subsequent  application  con- 
trary to  the  foregoing  provisions,  with  knowledge  of  any  previous 
application  and  refusal,  shall  be  liable  to  be  punished  by  fine  and  im- 
prisonment by  the  court  in  which  such  matter  may  be  pending. 

Section  1076.     (12510.)     No  change. 

Sbc.  106.  No  circuit  court  commissioner  having  a  law  partner  in 
whose  name  the  business  of  the  copartnership  shall  be  carried  on,  shall 
be  competent  to  perform  any  act  authorized  by  law  in  any  suit  or 
proceeding  in  which  such  partner  shall  be  in  any  wise  interested. 

Section  1077.     (12511.)     No  change. 

Sec.  107.  The  supreme  court  shall  have  power,  by  general  rules,  to 
prescribe  any  other  cases  in  which  circuit  court  commissioners  shall 
not  be  authorized  to  grant  any  orders  in  relation  to  suits,  and  to 
prescribe  the  terms  and  conditions  upon  which  orders  may  be  granted 
in  any  specified  class  of  cases;  and  also,  by  order  in  any  particular 
case  to  forbid  the  interference  of  any  such  commissioner. 

Section  1078.      (12512.)      No  change. 

Sec.  108.  The  several  circuit  court  commissioners  shall,  within  their 
respective  counties,  be  competent  to  discharge  all  such  duties  as  have 
formerly  been  performed  by  masters  in  chancery  in  this  state,  accord- 
ing to  the  practice  in  chancery  proceedings,  and  all  such  other  powers 
as  shall  be  conferred  upon  them  by  the  several  circuit  courts  accord- 
ing to  law,  and  shall  be  amenable  to  the  circuit  courts  within  the 
jurisdiction  and  under  the  orders  of  which  they  may  respectively  act: 
Provided,  however,  that  testimony  to  be  used  in  any  circuit  court  in 
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chancery  may  be  taken  before  a  justice  of  the  peace  or  notary  public, 
if  the  parties  interested,  their  agents  or  attorney,  shall  enter  into  a 
stipulation  to  that  effect,  in  writing,  and  file  the  same  with  the  clerk 
of  the  circuit  court  of  the  proper  county. 

Section  1079.      (12513.)     No  substantial  change. 

Sec.  109.  Each  circuit  court  commissioner  shall  be  authorized  and 
empowered  to  do  and  perform,  within  the  county  in  which  he  shall 
reside,  all  the  duties  formerly  performed  by  injunction  masters  under 
such  restrictions  and  regulations  as  the  supreme  court  may  prescribe: 
Provided,  That  when  any  circuit  court  commissioner  shall  have  granted 
or  refused  to  grant  any  injunction,  or  shall  have  made  or  refused  to 
make  any  order  in  reference  to  any  matter  or  proceeding,  such  in- 
junction or  order  shall  not  be  affected  by  any  order  or  proceeding  in 
relation  thereto,  made  by  any  other  circuit  court  commissioner  while 
the  commissioner  making  or  refusing  such  order,  or  granting  or  re- 
fusing such  injunction,  shall  be  competent  to  act  in  the  premises.  And 
any  commissioner  refusing  to  grant  any  order  or  injunction,  shall  in- 
dorse his  refusal  upon  the  application  for  the  order,  or  bill  of  com- 
plaint, as  the  case  may  be. 

Section  1082.     (12516.)      No  substantial   change. 

Sec.  110.  Every  circuit  court  commissioner  shall  be  entitled  to  all 
the  records  and  files  pertaining  to  the  office  of  his  predecessor,  and  to 
suits  or  proceedings  pending  and  undetermined  before  such  prede- 
cessor, and  shall  be  authorized  to  hear,  try,  determine  and  dispose  of 
any  undetermined  suit  or  proceeding,  and  fully  to  conclude  the  same, 
and  to  enforce  his  determination  in  the  same  manner  and  by  the  like 
process  as  if  such  suit  or  proceeding  had  been  originally  commenced 
before  him;  and  also  to  issue  all  proper  and  suitable  process  for  en- 
forcing any  judgment  or  determination  of  his  predecessor  or  pre- 
decessors. 

Section  1083.     (12517.)     No  change. 

Sec.  111.  In  all  cases  where  by  law  any  duties  are  required  to  be 
performed  by  a  circuit  court  commissioner  of  any  county,  and  there 
shall  be  no  such  commissioner  who  is  not  legally  disqualified  for  act- 
ing in  the  performance  .thereof,  by  reason  of  interest,  connection  with 
the  matter,  or  controversy,  or  of  any  other  cause,  the  same  may  be 
performed  by  any  circuit  court  commissioner  of  an  adjoining  county, 
who  shall  not  be  disqualified;  or  if  the  same  pertain  to  a  matter,  cause 
or  proceeding  pending  in  any  circuit  court,  by  a  commissioner  specially 
appointed  by  the  judge  of  said  court  for  the  purpose;  or,  on  the  writ- 
ten stipulation  of  the  parties  interested,  by  any  notary  public  who 
is  an  attorney  of  the  supreme  court. 

Section  1084.     (12518.)     No  change. 

Sec.  112.  Before  any  circuit  court  commissioner  of  an  adjoining 
county  shall  enter  upon  the  performance  of  any  such  duties,  proof 
shall  be  made  and  presented  to  him  by  affidavit  that  there  is  no  circuit 
court  commissioner  of  the  proper  county  competent  and  qualified  to 
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discharge  such  duties,  and  stating  the  ground  of  disqualification;  and 
such  proof  shall  in  all  cases  accompany  the  acts  and  form  part  of  the 
proceedings  of  the  commissioner  discharging  such  duties. 

Section  1085.     (12519.)     No  change. 

Sec.  113.  Whenever  any  process  shall  have  been  issued  by  or  any 
matter  shall  have  been  referred  to  any  circuit  court  commissioner,  and 
on  any  day  set  for  the  return  or  hearing  thereof,  such  commissioner 
shall  be  absent  or  otherwise  disqualified  from  acting  therein,  it  shall 
be  lawful  for  any  other  circuit  court  commissioner  or  other  officer  hav- 
ing authority  to  perform  the  like  duty  in  the  same  county,  to  assume 
jurisdiction  thereof  and  to  proceed  therein,  and  to  hear,  try  and  deter- 
mine the  same,  and  to  make  all  orders,  certificates,  reports  and  returns, 
and  to  take  and  approve  all  bonds  and  recognizances,  and  to  make  and 
issue  all  further  papers  or  process  therein  with  like  effect  in  all 
respects  as  if  the  original  process  had  been  issued  by,  or  the  matter 
had  originally  been  referred  to  him;  or  he  may  in  his  discretion  ad- 
journ the  same  from  time  to  time,  and  on  the  adjourned  day  proceed 
therein,  or  on  said  adjourned  day  the  circuit  court  commissioner  who 
issued  said  process,  or  to  whom  said  matter  was  referred,  if  not  then 
disqualified,  may  assume  jurisdiction  of  the  said  matter  or  proceeding, 
and  proceed  in  all  respects  therein  as  if  the  said  adjournment  or  ad- 
journments had  been  made  by  himself. 

Section   1086.      (12520.)      No  change. 

Sbc.  114.  Whenever  .any  such  commissioner  shall  have  advertised 
property  for  sale  in  pursuance  of  a  decree  of  a  court,  and  on  the  day 
when  the  sale  is  so  advertised  to  take  place,  or  on  any  day 
to  which  the  same  may  be  adjourned,  the  said  commissioner  shall  be 
absent  or  otherwise  disqualified  from  acting  in  the  premises,  the  other 
circuit  court  commissioner  of  the  county,  if  there  be  one  who  is  not 
disqualified  from  acting,  and  if  not,  then  a  circuit  court  commissioner 
of  an  adjoining  county  may  proceed  and  make  the  sale,  and  thereafter 
make  and  execute  the  deed  or  deeds  for  the  property  sold,  and  make 
his  report  of  the  same  to  the  proper  court,  and  may  proceed  in  all 
respects  as  if  he  had  originally  advertised  the  said  property  for  sale; 
or  he  may  in  his  discretion  adjourn  the  sale  from  time  to  time  and 
publish  notices  of  adjournment  in  his  own  name,  and  make  the  sale 
on  the  adjourned  day,  unless  the  commissioner  who  advertised  the 
same  shall  then  be  present  and  competent  to  proceed  therewith,  in 
which  case  he  shall  be  entitled  at  his  election  to  do  so. 

Section  1087.      (12521.)     No  change. 

Sec.  115.  In  all  cases  where  any  circuit  court  commissioner  shall 
have  advertised  real  estate  for  sale  under  and  by  virtue  of  any  decree 
or  order  of  any  court  of  this  state,  and  his  term  of  office  shall  expire 
before  the  sale  shall  be  consummated,  it  shall  be  competent  and  lawful 
for  him  to  proceed  to  complete  the  sale  and  report  thereof,  and  do  all 
things  necessary  to  perfect  the  same,  as  if  his  term  of  office  had  not 
expired;  and  for  such  purpose  his  power  and  authority  shall  Continue 
until  all  such  business  is  fullv  closed. 
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Sec.  116.  Any  circuit  court  commissioner  may  be  RU8j>ended  by  the 
circuit  judge  of  his  county,  from  the  exercise  of  the  powers  and  duties 
of  his  office,  in  cases  of  misconduct  therein,  after  due  notice  and  a  full 
opportunity  of  making  his  defense  shall  have  been  given  him;  and  the 
circuit  judge  of  the  county  shall  immediately  report  such  suspension, 
with  the  reasons  therefor,  to  the  governor,  who  may  remove  him  from 
office. 

Section  1089.     (12528.)      No  change. 

Sbc.  117.  Whenever  a  vacancy  shall  occur,  for  any  cause,  in  the 
office  of  circuit  court  commissioner  of  any  county,  the  governor  may 
fill  such  vacancy  by  the  appointment  of  a  person  eligible  to  such  office, 
who  shall,  upon  taking  the  official  oath  and  executing  and  filing  the 
bond,  as  provided  in  section  one  hundred  of  this  chapter,  be  author- 
ized and  required  to  discharge  all  the  duties  of  circuit  court  commis- 
sioner, and  shall  be  liable  to  all  the  provisions  of  law  touching  said 
office,  and  shall  hold  the  same  until  his  successor  shall  be  duly  elected 
and  qualified. 

Section   1090.      (12524.)     No  change. 

Sec.  118.  Circuit  court  commissioners  heretofore  elected  or  ap- 
pointed, and  now  in  office,  shall  continue  to  perform  the  duties  of  their 
respective  offices,  as  provided  by  law,  during  the  remainder  of  the  term 
for  which  they  were  elected  or  appointed. 

.    Section  1001.     (12525.)     No  change. 

Sec.  119.  In  all  cases  or  proceedings  before  a  circuit  court  com- 
missioner, where  either  party  thereto  is  an  infant,  or  is  mentally  in- 
competent, the  same  proceedings  shall  be  had  as  near  as  may  be,  as 
are  provided  in  like  casep  in  chapter  twelve  of  this  act. 

New  section. 

THE   RETURN   AND  SUMMONING  OP  JURORS. 

Sec.  120.  The  supervisor  and  township  clerk  of  each  township,  and 
the  supervisor  or  assessor,  as  the  case  may  be,  and  alderman  of  each 
ward  or  assessment  district  in  any  city,  shall,  at  the  time  appointed 
by  law  for  the  review  of  the  assessment  roll  for  each  year,  make  a  list 
of  persons  to  serve  as  petit  jurors,  and  a  list  of  persons  to  serve  as 
grand  jurors  for  the  ensuing  year;  but  in  no  case  shall  one  of  their 
own  number  be  put  upon  such  list. 

Section  318.      (12876.)      No  change. 

Sec.  121.*  The  said  officers  shall  proceed  to  select  from  the  persons 
assessed  on  the  assessment  roll  of  the  township  or  ward  for  the  same 
year,  suitable  persons,  being  citizens,  having  the  qualifications  of  elec- 
tors, to  serve  as  jurors;  and  in  making  such  selection,  they  shall  take 
the  names  of  such  only  as  are  not  exempt  from  serving  on  juries,  who 
are  in  possession  of  their  natural  faculties,  and  not  infirm  or  decrepit, 
of  good  character,  of  approved  integrity,  of  sound  judgment,  and  well 
informed  and  conversant  with  the  English  language,  and  free  from  all 
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legal  exceptions,  and  who  have  not  made,  and  in  whose  behalf  there 
has  not  been  made,  to  the  officers  mentioned  in  the  preceding  section, 
any  application  to  be  selected  $ind  returned  as  jurors. 

Section  319.      (12877.)     The  requirement  of  citizenship  is  new. 

Sec.  122.  Such  lists  shall  contain  not  less  than  one  for  every  one 
hundred  inhabitants  of  such  township  or  ward,  computing  according 
to  the  last  preceding  census,  and  having  regard  to  the  population  of 
the  county,  so  that  the  whole  number  of  jurors  selected  in  the  county 
shall  amount  at  least  to  one  hundred,  and  not  exceeding  four  hundred, 
one-half  of  whom  shall  be  designated  as  petit  jurors,  and  one-half  as 
grand  jurors. 

Section  320.      (12878.)     No  change. 

Sec.  123.  In  making  such  selection,  the  said  officers  shall  avoid,  as 
far  as  practicable,  selecting  any  of  the  same  persons  who  were  actually 
drawn,  and  who  serve^  as  jurors,  during  the  preceding  year. 

Section   821.      (12879.)      No  change. 

Sec.  124.  Duplicate  lists  of  the  persons  so  selected,  shall  be  made 
out  and  signed  by  the  officers  making  such  selection,  or  the  major  part 
of  them,  and  within  ten  days  thereafter  one  of  each  of  said  lists  shall 
be  transmitted  to  the  county  clerk,  and  the  other  shall  be  filed  with 
the  clerit  of  the  township  or  assessor  of  the  ward,  as  the  case  may  be. 

Section  322.      (12880.)      No  change. 

Sec.  125.  In  cities  where  the  commission  form  of  government  has 
been  oi'  may  hereafter  be  adopted  and  the  city  is  made  to  consist  of  one 
ward,  the  list  of  jurors  from  such  city  shall  consist  of  four  names  from 
each  voting  precinct  containing  four  hundred  inhabitants  or  less  ac- 
cording to  the  last  preceding  census,  and  six  names  from  each  voting 
precinct  containing  more  than  four  hundred  inhabitants  according  to 
said  census.  One-half  of  such  names  shall  be  designated  as  grand  jurors 
and  one-half  as  petit  jurors.  Such  lists  when  so  selected  shall  be  added 
to  the  list  of  jurors  selected  from  other  portions  of  the  county,  and 
such  aggregate  lists  when  so  prepared  shall  be  used  in  selecting  grand 
and  petit  jurors  of  the  circuit  court  for  the  county  in  which  said  city 
is  located  until  a  new  list  shall  be  chosen  in  accordance  with  law,  and 
in  the  selection  of  the  jurors  for  the  regular  panel,  each  voting  pre- 
cinct shall  be  entitled  to  the  same  number  of  jurors  as  the  township  or 
ward  of  a  city  had  the  commission  form  of  government  not  been 
adopted. 

Section  1  of  act  167,  1911.  (12922.)  Changed  so  as  to  provide  for  the  selection  of 
grand  jurors.     As  originally  enacted  made  no  provision  for  grand  Jury  list. 

Sec.  126.  The  manner  of  selection  and  designation  of  said  jurors 
shall  in  all  other  respects  conform  to  the  provisions  of  law  then  ex- 
isting. 

Section  2  of  act  167.  (12923.)  Changed  so  that  selection  shall  be  made  according 
to  law  existing  at  the  time  selection  Is  made  instead  of  according  to  "present  provisions 
of  law." 
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Sbc.  127.  On  receiving  such  lists,  the  county  clerk  shall  file  the 
same  in  his  office,  and  shall  write  down  the  names  contained  therein 
on  separate  pieces  of  paper  of  the  same  size  and  appearance  as  nearly 
as  may  be;  and  shall  fold  up  each  of  such  pieces  of  paper  so  as  to  con- 
ceal the  names  thereon,  and  he  shall  make  two  separate  packages  for 
each  township  or  supervisor  district  or  voting  precinct  in  cities  having 
a  commission  form  of  government  in  his  county,  one  package  for  the 
names  of  the  grand  and  one  for  the  names  of  the  petit  jurors,  upon 
ea«h  of  which  packages  he  shall  indorse  the  name  of  the  township  or 
supervisor  district,  or  voting  precincts  in  cities  having  a  commission 
form  of  government,  in  which  the  persons  whose  names  are  contained 
in  such  package  reside,  and  also  on  the  package  containing  the  names 
of  persons  returned  as  grand  jurors,  the  words  "grand  jurors";  and  on 
the  package  containing  the  names  of  the  persons  returned  as  petit 
jurors,  the  words  **petit  jurors";  and  he  shall  place  in  the  package 
marked  "grand  jurors"  all  the  names  appearing  upon  the  lists  returned 
as  grand  jurors;  and  in  the  package  marked  "petit  jurors"  all  the  names 
appearing  upon  the  list  returned  as  petit  jurors  from  the  township 
or  supervisor  district,  or  voting  precinct  represented  by  the  name  in- 
dorsed upon  such  package,  and  he  shall  number  said  packages  in  nu- 
merical order,  commencing  with  number  ope. 

Section  323.     (12881.)     Changed  to  conform  to  change  in  section  125. 

Sec.  128.  The  persons  whose  names  shall  be  so  returned  shall  serve 
as  jurors  for  one  year,  and  until  other  lists  frrom  the  respective  town- 
ships or  wards  shall  be  returned  and  filed. 

Section  824.      (12882.)      No  change. 

Sec.  129.  Upon  receiving  such  new  lists,  the  county  clerk  shall 
destroy  the  names  placed  in  said  "packages  for  the  preceding  year  and 
replace  the  same  by  the  names  contained  in  such  new  lists  in  the  same 
manner  as  above  required. 

Section  325.      (12883.)      No  change. 

Sec.  130.  At  least  fourteen  days  before  the  holding  of  any  circuit 
court  at  which  such  juries  shall  be  required  by  law,  the  clerk  of  the 
county  where  such  court  is  to  be  held  shall  draw  from  the  petit  jurors 
the  names  of  twenty-four  persons,  and  any  additional  number  that  may 
have  been  ordered  by  the  court,  to  serve  as  petit  jurors;  and  also  from 
the  grand  jurors  the  names  of  twenty-three  persons  to  serve  as  grand 
jurors,  if  a  grand  jury  shall  have  been  ordered  by  the  court. 

Section   326.     (12884.)     No  material  change. 

Sec.  131.  At  least  three  days  before  the  drawing  of  such  jurors,  the 
clerk  shall  give  notice  to  the  sheriff  and  two  justices  of  the  peace  of  said 
county,  of  the  day  and  hour  when  such  drawing  will  take  place. 

Section  827.     (12885.)     No  change. 

Sec.  132.  At  the  time  so  appointed,  it  shall  be  the  duty  of  the  sheriff 
of  the  county  in  person,  or  by  his  under  sheriff,  and  the  justices  afore- 
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said,  to  attend  at  the  clerk's  office  of  the  county,  to  witness  such  draw- 
ing; and  if  any  two  of  said  officers  shall  attend  at  the  time  and  pla(5& 
appointed,  the  clerk  shall  proceed  in  their  presence  to  draw  the  jurors. 

Section  328.     (12886.)      No  change. 

Sec.  133.  If  two  of  the  officers  so  notified  do  not  appear,  the  clerk 
shall  adjourn  the  drawing  of  such  jurors  until  the  next  day,  and  shall, 
by  written  notice,  require  any  justice  of  the  peace  of  the  county,  to 
attend  such  drawing  on  the  adjourned  day. 

SecUon  829.     (12887.)     No  change. 

Sbc.  134.  If  at  the  adjourned  day,  any  two  of  the  officers  notified  to 
attend  the  drawing  of  such  jurors  shall  appear,  but  not  otherwise,  the 
clerk  shall  proceed,  in  the  presence  of  the  officers  so  appearing,  to  draw 
the  jurors. 

SecUon  830.      (12888.)     No  change. 

Sbc.  135.    The  clerk  shall  conduct  such  drawing  as  follows: 

1.  He  shall  place  in  a  box  prepared  for  that  purpose,  first  only  the 
names  {contained  in  one  of  said  packages,  and  he  shall  then  shake  the 
box  so  as  to  mix  the  slips  of  paper  upon  which  such  names  were  written 
as  much  as  possible; 

2.  He  shall  publicly  draw  out  of  said  box  one  slip  of  paper,  and  hand 
the  same  to  the  officer  in  attendance  whose  duty  it  is  to  keep  a  minute 
of  the  names  drawn ;  when  such  officer  shall  have  made  a  minute  of  the 
name  so  drawn,  said  clerk  shall  withdraw  from  said  box  all  the  re- 
maining names  and  return  them  to  the  package  from  which  they  were 
taken;  and  thereupon  he  shall  place  in  said  box  only  the  names  con- 
tained in  the  package  represented  by  the  number  next  in  numerical  or- 
der to  the  one  from  which  the  last  name  was  drawn,  and  shall  proceed 
to  draw  therefrom  one  name,  hand  the  same  to  the  attending  officer, 
and  return  the  balance  thereof  to  the  package  from  which  they  were 
taken  in  the  same  manner  as  hereinbefore  provided  for  drawing  the  first 
name,  and  the  said  clerk  shall  continue  drawing  one  name  from  each 
package  in  their  numerical  order  in  the  manner  hereinbefore  provided 
until  the  number  of  jurors  required  shall  have  been  drawn,  and  the  said 
county  clerk  shall  keep  a  record  of  the  number  of  the  package  from 
which  the  last  name  was  drawn  at  each  drawing,  and  shall  at  the  next 
succeeding  drawing  of  jurors  commence  to  draw  from  the  package  next 
in  numerical  order  to  the  one  from  which  the  last  name  was  drawn  at 
the  last  preceding  drawing; 

3.  A  minute  of  the  drawing  shall  be  kept  by  one  of  the  attending 
officers,  in  which  shall  be  entered  the  name  contained  on  every  slip  of 
paper  so  drawn,  before  any  other  such  slip  shall  be  drawn ; 

4.  If,  after  drawing  the  whole  number  required  for  grand  or  petit 
jurors,  the  name  of  any  person  shall  appear  to  have  been  drawn  who  is 
dead,  or  insane,  or  who  has  permanently  removed  from  the  county,  to 
the  knowledge  of  the  clerk  or  any  other  attending  officer,  an  entry  of 
such  fact  shall  be  made  in  the  minute  of  the  drawing,  and  the  slip  of 
paper  containing  such  name  shall  be  dstroyed; 

5.  Another  name  shall  then  be  drawn  in  the  place  of  that  contained 
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on  the  slip  so  destroyed,  which  shall  in  like  manner  be  entered  in  the 
minutes  of  the  drawing; 

6.  The  same  proceedings  shall  be  had  as  often  as  may  be  necessary, 
nntil  the  whole  number  of  jurors  required  shall  have  been  drawn ; 

7.  The  minute  of  the  drawing  shall  then  be  signed  by  the  clerk  and 
the  attending  officers,  and  filed  in  the  clerk's  office; 

8.  Separate  lists  of  the  names  of  the  persons  so  drawn  for  petit 
jurors,  and  of  those  drawn  for  grand  jurors,  with  their  places  of  resi- 
dence, and  specifying  for  what  term  of  court  they  were  drawn,  shall 
be  made  and  certified  by  the  clerk  and  the  attending  officers,  and  shall 
be  delivered  to  the  sheriff  of  the  county. 

Section  831.     (12889.)     No  change. 

Sbc.  136.  The  sheriff  of  every  county  in  this  state  shall  serve  a  per- 
sonal notice  upon  each  of  the  persons  summoned  to  serve  as  petit  jurors 
at  any  term  of  the  circuit  court  of  said  county,  by  making  out  a  written 
notice  to  each  person  summoned  and  enclosing  the  same  in  a  sealed 
envelope  addressed  to  the  person  so  summoned  to  serve  as  such  petit 
juror,  at  his  last  known  place  of  residence,  which  written  notice  en- 
closed in  said  envelope  and  addressed  to  the  person  summoned  shall  be 
sent  to  his  last  known  place  of  residence  by  registered  mail,  at  least 
ten  days  before  the  first  day  of  the  next  term  of  the  court,  with  a  de- 
mand in  writing  on  said  envelope  for  the  return  registry  receipt.  The 
sheriff  shall  make  a  proper  return  to  the  said  circuit  court  at  the  open- 
ing of  the  term  for  which  said  petit  jurors  have  been  summoned  specify- 
ing who  have  been  summoned  as  such  petit  jurors  for  said  term  of  the 
court  and  the  manner  in  which  such  service  was  made,  attaching  to  his 
said  return  the  returned  registry  receipts  demanded  and  received  from 
the  persons  so  summoned. 

Act  396,  1913,  section  332.     Ten  day  provision  is  new. 

Sec.  137.  It  shall  be  the  duty  of  the  county  clerk  to  furnish  any  per- 
son applying  therefor,  and  paying  the  fees  allowed  by  law  for  the  same, 
a  copy  of  the  lists  of  jurors  drawn  to  attend  any  court. 

SecUon  333.     (12891.)     No  change. 

Sbc.  138.  The  following  persons  shall  be  exempt  from  service  as 
jurors,  to-wit:  All  officers  and  employes  of  the  United  States;  all  of- 
ficers and  employes  of  the  State  of  Michigan;  all  county  officers  and 
their  deputies;  all  judges  of  courts  of  record;  all  attorneys  and  coun- 
selors; all  officers  and  teachers  of  colleges  and  incorporated  academies; 
all  settled  ministers  of  the  gospel;  all  superintendents,  engineers  and 
conduictors  of  any  railroad;  all  constant  ferrymen;  all  members  of  any 
legally  organized  fire  department ;  all  members  of  the  Michigan  national 
guard;  all  registered  pharmacists;  all  practicing  physicians,  surgeons 
and  dentists;  and  all  persons  more  than  sixty  years  of  age. 

Supersedes  section  335.      (12893.) 

Sec.  139.  The  court  to  which  any  person  shall  be  returned  as  a 
juror,  shall  excuse  such  juror  from  serving  at  such  court,  whenever  it 
shall  appear: 
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1.  That  he  is  exempt  from  serving  on  juries  by  the  provisions  of  the 
preceding  section;  or, 

2.  That  he  is  a  justice  of  the  peace,  or  executes  any  other  civil  office, 
the  duties  of  which  are,  at  the  time,  inconsistent  with  his  attendance 
as  a  juror;  or, 

3.  That  he  is  a  teacher  of  any  school,  actually  employed  and  serving 
as  such ;  or, 

4.  When  for  any  other  reason,  the  interests  of  the  public,  or  of  the 
individual  juror,  will  be  materially  injured  by  such  attendance,  or  his 
own  health,  or  that  of  any  member  of  his  family  requires  his  absence 
from  such  court. 

Section  336.  (12894.)  Subdivision  2  of  existing  section  Is  stricken  and  its  substance 
incorporated  in  preceding  section. 

Sec.  140.  When  any  person  shall  be  so  excused  from  serving,  on 
the  ground  that  he  is  exempt  by  law  from  serving  on  juries,  the  clerk 
shall  destroy  the  ballot  containing  the  name  of  such  person;  and  when 
any  person  shall  be  so  excused  from  serving  for  any  other  cause,  the 
ballot  containing  his  name  shall  be  returned  to  the  box  from  which  it 
was  drawn. 

Section  337.      (12895.) 

Sec.  141.  After  the  adjournment  of  any  court  at  which  any  jurors 
shall  have  been  returned,  as  herein  provided,  the  clerk  shall  enclose 
the  ballots  containing  the  names  of  those  who  attended  and  served  as 
jurors,  in  an  envelope  under  seal,  or  deposit  the  same  in  a  separate  box; 
and  the  ballots  containing  names  of  those  who  did  not  appear  and 
serve  as  jurors,  which  shall  not  have  been  destroyed,  shall  be  returned 
to  the  box  from  which  they  were  taken. 

Section  338.     (12896.)     No  change. 

Sec.  142.  If  at  the  time  of  drawing  any  jury  by  the  clerk,  as  herein 
provided,  there  shall  not  be  a  sufficient  number  of  ballots  remaining 
in  the  boxes  in  which  they  were  originally  deposited,  after  drawing  all 
that  may  be  therein,  the  clerk  shall  return  to  such  boxes  the  ballots 
containing  the  names  of  those  who  have  previously  attended  and  served 
as  jurors  during  the  same  year,  and  shall  then  draw  from  such  boxes 
the  number  of  jurors  required,  in  the  same  manner  and  with  the  like 
effect,  as  if  jurors  had  not  been  previously  drawn. 

Section  339.     (12897.)     No  cliange. 

Sec.  143.  Whenever  in  the  opinion  of  the  judge  of  any  circuit  court, 
more  than  twenty-four  petit  jurors  shall  be  necessary  to  attend  any 
such  circuit  court,  he  may,  by  an  order  under  his  hand,  direct  such 
additional  number  of  jurors  as  he  shall  deem  necessary  to  be  drawn. 

Section  340.      (12898.)      Number  limit  stricken   out. 

Sec.  144.  Such  order  shall  be  served  on,  and  filed  with  the  clerk  of 
the  county  in  which  such  court  is  to  be  held,  at  least  twenty  days  pre- 
vious to  the  day  appointed  for  the  commencement  thereof;  and  the  said 
clerk  shall  thereupon  draw  the  number  specified  in  such  order,  in  ad- 


Digitized  by  VnOOQlC 


43 

dition  to  the  number   otherwise    required    by    law,  and  shall  proceed 
therein  in  all  respects  in  the  same  manner  herein  prescribed. 

Section   841.      (12890.)      No  change. 

Sec.  145.  In  case  the  officers  whose  duty  it  is  under  this  chapter  to 
make  and  return  lists  of  petit  jurors,  fail  to  meet,  make  or  return  said 
lists  at  the  time  and  in  the  manner  prescribed  by  this  chapter;  or  in  case 
said  lists  shall  become  exhausted;  or  in  case  said  lists  shall  for  any  rea- 
son be  declared  illegal  before  the  year  for  which  they  were  made  shall 
have  expired,  it  shall  be  lawful  for  the  circuit  judge  of  any  circuit 
court  in  this  state  to  direct  said  officers  to  forthwith  meet,  make  and 
return  to  the  county  clerk  new  lists  of  jurors  for  the  remainder  of  the 
year,  from  which  lists  so  made  and  returned  jurors  shall  be  drawn  for 
the  balance  of  the  year.  And  whenever,  for  any  cause,  grand  or  petit 
jurors  shall  not  have  been  drawn  and  summoned  to  attend  any  circuit 
court,  or  a  sufficient  number  of  qualified  jurors  shall  fail  to  appear,  or  if 
at  any  time  an  insufficient  number  shall  be  in  attendance  to  meet  the 
needs  of  the  court,  such  court  may,  in  its  discretion,  order  a  sufficient 
number  of  grand  or  petit  jurors,  or  both,  to  be  forthwith  drawn  and  sum- 
moned, in  such  manner  as  the  court  shall  direct,  to  attend  said  court: 
Provided,  That  in  drawing  jurors  under  this  section  the  court  may,  for 
the  purpose  of  obtaining  a  jury  or  talesmen  near  the  county  seat,  diret 
from  which  township  or  supervisor  districts  or  voting  precinct  such 
jurors  shall  be  drawn. 

Section  342.  (1'2900),  344  (12902).  The  provision  that  such  Jurors  be  summoned  in 
each  manner  as  the  court  shall  direct  is  added  because  it  was  thought  that  the  method 
of  sammoning  by  mail  might  not  be  adequate  in  such  a  case. 

Sec.  146.  Every  person  summoned  pursuant  to  the  provisions  of  the 
last  preceding  section  shall  attend  forthwith,  and  serve  as  a  juror,  unless 
excused  by  the  court;  and  for  every  neglect  or  refusal  so  to  attend,  shall 
be  subject  to  the  same  penalty  as  jurors  regularly  drawn  and  summoned. 

Section  345.     (12903.)      No  substantial  change. 

Sec.  147.  Each  grand  and  petit  juror  and  each  talesman  shall.be  en- 
titlfM!  to  receive  three  dollars  for  each  day's  attendance,  and  one  dollar 
and  fifty  cents  for  each  half  day.  upon  any  term  of  the  circuit  court,  or 
before  any  court  of  record,  and  ten  cents  for  each  mile  traveled  in  going 
and  returning  by  the  nearest  traveled  route,  to  be  paid  out  of  the  county 
treasury  of  the  county,  on  the  certificate  or  order  of  the  clerk  or  judge 
of  such  court. 

Section  11229,   as  amended  by  act   236,    1907.      (14466.) 

Sec.  148.  The  coimty  clerk,  in  counties  having  a  population  of 
200,000  or  more,  shall,  under  the  direction  of  the  circuit  judge  of  any  of 
the  circuit  courts  of  said  counties,  in  the  manner  authorized  by  law,  once 
in  each  calendar  month,  draw  a  fresh  panel  of  citizens  qualified  for  jury 
duty,  to  sit  and  act  as  jurors  in  said  court,  whose  respective  terms  of  jury 
duty,  except  to  finish  partly  tried  cases,  shall  not  exceed  sixty  days  each, 
except  that  during  the  months  of  July  and  August  the  clerk  of  any  of 
said  courts  by  direction  of  the  judges  may  omit  the  calling  of  any  jurors, 
and  any  person  who  shall  serve  as  a  juror  in  a  court  of  record  in  such 
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county  shall  be  disqualified  for  further  jury  duty  for  the  tenn  of  one 
year,  in  courts  of  record  in  the  same  county. 

Section  3  of  act  240,  1900.     (12026.) 

Sec.  149.  The  provisions  of  this  chapter,  relative  to  the  manner  of 
selecting  and  returning  to  the  county  clerk  a  list  of  persons  to  serve  as 
grand  and  petit  jurors,  shall  not  apply  to  counties  having  a  board  of 
jury  commissioners,  nor  in  counties  where  such  list  is  selected  and  re- 
turned by  officers  or  persons  other  than  provided  in  this  chapter. 

New  section. 

JURY  COMMISSIONERS. 

Sec.  150.  In  each  county  of  this  state,  the  governor  shall,  upon  rec- 
ommendation of  the  judge,  or  judges  of  the  circuit  in  which  such  county 
is  situated,  appoint  a  board  of  jury  commissioners  consisting  of  three 
persons,  no  more  than  two  of  whom  shall  be  members  of  the  same  politi- 
cal party,  and  each  of  whom  shall  be  a  resident  elector  and  freeholder 
in  said  county,  whose  term  of  office  shall  be  for  six  years;  in  the  first 
instance,  one  of  said  commissioners  shall  be  appointed  for  a  term  of  two 
years,  one  for  a  term  of  four  years,  and  one  for  a  term  of  six  years,  and 
every  two  years  thereafter  one  member  of  said  board  shall  be  appointed 
for  a  term  of  six  years;  and  the  governor  shall,  on  like  recommendation, 
fill  all  vacancies  occurring  on  said  board  from  any  cause.  No  person 
holding  an  office,  or  employment  of  profit,  in  or  under  any  city  govern- 
ment, county  government,  the  State  of  Michigan,  or  the  United  States, 
except  that  of  notary  public,  shall  be  eligible  to  appointment  as  such 
commissioner.  The  official  terms  of  said  commissioners  shall  begin  on 
the  first  day  of  February  after  their  appointment.  Said  commissioners 
shall,  before  entering  upon  their  duties,  take  the  constitutioiial  oath  of 
office,  and  file  the  same  with  the  county  clerk.  Said  commissioners  shall 
receive  as  compensation  for  their  services  the  sum  of  three  dollars  for 
each  day  actually  engaged  in  the  performance  of  duty,  and  such  actual 
expenses  as  shall  be  incurred  in  traveling  to  ascertain  the  qualifications 
of  jur.ors,  and  in  attendance  upon  meetings  of  the  board,  to  be  audited 
and  approved  by  the  circuit  judge  of  the  circuit  in  which  such  county 
may  be  located,  and  be  paid  by  the  county  treasurer  on  the  certificate 
of  the  county  clerk. 

Section  6,  Article  VITl,  of  the  constitution  directs  the  legislature  to  provide  by  general 
law  for  the  appointment  of  a  board  of  jury  commissioners  In  each  county,  to  be  operative 
In  any  county  when  approved  by  a  majority  of  the  electors  thereof.  This  mandate  has 
not  yet  been  complied  with.  This  and  the  succeeding  sections  of  this  (Chapter  were  framed 
In  pursuance  of  this  section  of  the  constitution. 

Sec.  151.  Said  board  shall  meet  annually  on  the  second  Monday  of 
April  in  each  year,  at  the  hour  of  ten  o'clock  in  the  forenoon,  or  as  soon 
thereafter  as  shall  be  found  practicable,  at  the  office  of  the  clerk  of  said 
county,  and  shall  then  and  there  select  from  the  tax  rolls  of  the  cities, 
wards  and  townships  of  the  said  county,  for  the  preceding  year,  a  list 
of  names  of  persons  to  serve  as  petit  jurors  in  the  circuit  court  of  the 
said  county  for  the  succeeding  year.  The  county  clerk  shall  be  the  clerk 
of  the  said  board,  and  shall  keep  a  record  of  their  doings  in  a  book  to  be 
provided  for  that  purpose,  which  record  shall,  at  the  close  of  each  meet- 
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ing  of  the  board,  be  fligned  by  the  members  thereof,  and  attested  by  the 
said  clerk,  and  shall  then  be  evidence  in  aJl  courts  and  places  of  the  do- 
ings of  the  said  board. 

Sec.  152.  No  names  shall  be  placed  upon  said  lists,  except  those  of 
persons  being  citizens  and  having  the  qnalifications  of  electors,  and  snch 
only  as  are  not  exempt  from  serving  on  juries,  who  are  in  possession 
of  their  natural  faculties,  and  are  not  infirm  or  decrepit,  of  good  char- 
acter, of  approved  integrity  and  sound  judgment,  and  well  informed  and 
conversant  with  the  English  language,  free  from  all  legal  exceptions,  and 
who  have  not  made,  and  in  whose  behalf  there  has  not  been  made  to  said 
commissioners,  or  either  of  them,  any  application  to  be  selected  and  re- 
turned as  jurors. 

Sdc.  153.  Said  lists  shall  consist  of  four  names  from  each  township 
and  ward  in  such  county  having  four  hundred  population,  or  less,  accord- 
ing to  the  last  federal  census,  and  of  one  name  additional  for  each  addi- 
tional one  hundred  population,  and  in  the  case  of  cities  not  divided  into 
wards  there  shall  be  one  name  for  each  one  hundred  population  in  said 
city.  In  case  there  is  not  sufficient  population  in  any  county  so  that  at 
least  one  hundred  names  shall  be  returned,  then  it  shall  be  the  duty  of -said 
commission  to  add  to  such  list  of  names,  a  sufficient  number  from  each 
city,  ward  and  township,  in  accordance  with  the  population  thereof,  to 
make  a  list  of  one  hundred  names. 

Sec.  154.  Said  commissioners  shall  also  make  a  list  of  names  of  per- 
sons of  like  qualifications  to  serve  as  grand  jurors,  consisting  of  two 
names  from  each  township  and  ward  in  the  county.  Such  list  shall  not 
contain  any  name  already  on  the  list  of  petit  jurors.  In  the  case  of  cities 
not  divided  into  wards,  they  shall  place  upon  said  list  one  name  for  each 
five  hundred  population,  according  to  the  last  census.  In  any  case,  where 
according  to  the  foregoing  provisions,  there  shall  not  be  at  least  fifty 
names  on  said  list,  then  it  shall  be  the  duty  of  said  commissioners  to  add 
to  such  list  of  names,  a  sufficient  number  from  each  city,  ward  and  town- 
ship, in  accordance  with  the  population  thereof,  to  make  a  list  of  fifty 
names. 

Sec.  155.  After  the  completion  of  said  lists  of  petit  and  grand  jurors, 
the  subsequent  proceedings  shall  be  the  same  in  all  respects  as  is  or  may 
be  provided  by  law,  for  the  drawing  and  impaneling  of  juries. 

Skc.  156.  The  provisions  of  the  six  last  preceding  sections  shall  not 
be  in  force  or  take  effect  in  any  county,  until  a  majority  of  the  voters 
voting  thereon  at  an  election  as  hereinafter  provided,  shall  have  voted 
in  favor  of  the  same.  The  question  of  the  adoption  or  rejection  of  the 
provisions  of  such  sections  shall  be  submitted  to  the  voters  of  each  coun- 
ty at  the  next  general  election,  after  the  passage  of  this  act,  and  the  like 
notice  of  the  submission  of  the  same  shall  be  given  as  is  required  by  law 
in  the  case  of  elections  to  elect  county  officers,  and  shall  be  submitted 
in  substantially  the  following  form : 

Shall    tbp   provisions  of    soctlons    150,    151.    152,    153.    1.54   and    155   of  chapter   2   of   act 
number    (here  Insert   number   of  this  act)    of   the  public   acts   of  nineteen   hundred   fifteen, 
providing  for  a  board  of  Jury   commissioners,   be  adopted  by  this  county? 
YES     (   ). 
No       (   ). 

Sec.  157.  If  a  majority  of  the  electors  voting  on  such  proposition  in 
any  count>%  as  determined  by  the  canvass  of  votes  cast,  shall  vote  in  favor 
thereof,  from  and  after  such  determination,  the  provision  of  said  sections 
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150,  151,  152,  153,  154  and  155  shall  be  in  force,  and  all  other  provisions 
of  law  relating  to  the  making  np  of  lists  of  jurors  shall  be  superseded 
and  repealed  in  such  county:  Provided^  however,  That  the  jury  lists 
then  on  file  and  in  use  in  such  county,  shall  continue  to  be  valid  and  to 
be  used  until  such  time  as  the  board  of  jury  commissioners  herein  pro- 
vided for  shall  have  been  appointed,  and  shall  have  completed  and  filed 
the  lists  herein  required  to  be  made  by  them. 

Sec.  158.  In  any  county  where  such  proposition  shall  fail  of  adop- 
tion, the  same  may  be  resubmitted  to  the  electors  of  said  county,  at  any 
general  election,  as  the  board  of  supervisors  may  by  resolution  deter- 
mine; and  said  board  of  supervisors  shall  resubmit  such  proposition  to 
the  electors  at  the  next  general  election  whenever  petitions  for  such  re- 
submission, signed  by  ten  per  cent  of  the  qualified  electors  of  said  county 
as  shown  by  the  last  preceding  general  election,  shall  be  filed  with  the 
county  clerk  of  said  county. 

Sec.  159.  In  all  counties  of  this  state  now  having  a  board  of  jury 
commissioners,  or  in  which  jury  lists  are  returned  in  any  manner  other 
than  that  provided  by  the  general  law  of  the  state,  the  laws  providing 
for  such  boards  of  jury  commissioners,  or  such  special  manner  of  mak- 
ing said  lists,  shall  continue  to  be  in  force  until  superseded  by  the  adop- 
tion of  the  provisions  of  sections  150,  151,  152,  153,  154  and  155,  as  here- 
in provided  for,  or  until  otherwise  repealed. 
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CHAPTER  III. 

OP  THB  PROBATE)  COURTS. 

Sex::tion  1.  In  counties  having  two  hundred  fifty  thousand  inhabitants 
there  shall  be  two  judges  of  probate  and  in  counties  having  five  hundred 
thousand  inhabitants  there  shall  be  three  judges  of  probate  who  shall  be 
elected  as  hereinafter  provided.  They  shall  have  equal  powers,  duties  and 
compensation,  except  that  the  power  of  appointment,  nomination  and  re- 
moval of  the  several  employes  provided  by  law  for  such  court  and  the 
offices  connected  therewith,  and  the  general  direction  and  control  of  the 
business  of  such  court,  including  the  division  of  the  work  between  the 
judges,  shall  be  vested  in  the  judge  having  served  for  the  longest  period 
continuously.  Whenever  the  United  States  census  shall  show  that  any 
county  has  two  hundred  fifty  thousand  inhabitants  and  it  has  but  one 
judge  of  probate,  the  additional  office  first  herein  provided  for  shall  be 
deemed  to  be  created  and  vacant,  and  whenever  the  United  States  cen- 
sus shall  show  that  any  county  has  five  hundred  thousand  inhabitants 
the  additional  office  next  herein  provided  for  shall  be  deemed  to  be  creat- 
ed and  vacant,  which  vacancy  or  vacancies  shall  be  filled  by  appointment 
of  the  governor  and  the  person  so  appointed  shall  hold  office  until  his 
successor  is  elected  and  qualified.  At  the  next  general  election  a  suc- 
cessor to  such  officer  shall  be  elected  who  shall  hold  office  until  his  suc- 
cessor shall  be  elected  at  the  next  alternate  biennial  election  provided 
for  in  section  fourteen  of  article  seven  of  the  constitution,  and  shall 
have  qualified. 

Part  of  section  2549  as  amended  by  act   86,   1913.      (1122.) 

E3LIGIBILITY  TO  THE  OFFICE  OF  PROBATE  JUDGE. 

Sec.  2.  No  person  shall  be  eligible  to  the  office  of  probate  judge,  in 
any  county  having  a  population  of  thirty-five  thousand  and  upwards,  un- 
less he  shall  be  a  regularly  licensed  attorney  and  counselor. 

New  section. 

SALARIES  OF  PROBATE  JUDGES. 

Sec  3.  The  judges  now  elected,  or  to  be  hereafter  elected,  shall  each 
receive  an  annual  salary,  to  be  paid  monthly  out  of  any  money  in  the 
county  treasury  of  their  respective  counties,  which  shall  neither  be  in- 
creased nor  diminished  during  the  term  for  which  they  shall  have  been 
elected,  except  as  changed  by  the  increase  or  diminution  of  population  of 
their  respective  counties.  The  amount  of  such  salary  to  be  paid  to  the 
judge  of  probate  of  the  several  counties  shall  be  based  upon  and  deter- 
mined by  the  population  of  their  respective  counties  as  shown  by  each 
succeeding  federal  census,  and  such  salary  shall  be  in  full  compensation 
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for  all  serviceg  performed  by  them  as  such  judges,  except  as  otherwise 
provided  by  law. 

Section  2651    (14453)    as  amended  by   act   119,   1903.     Reference  to  state  census  stricken 
out  and  also  regulation   as  to  fees,   which  is  covered  by  section   17  of  this  chapter. 

Sec.  4.  Said  salary  shall  be,  for  counties  baring  a  population  of  two 
hundred  fifty  thousand  and  upwards,  five  thousand  dollars ;  for  counties 
having  a  population  of  one  hundred  fifty  thousand  and  less  than  two 
hundred  fifty  thousand,  three  thousand  dollars;  for  counties  having  a 
population  of  one  hundred  thousand  and  less  than  one  hundred  fifty 
thousand,  two  thousand  nine  hundred  dollars ;  for  counties  having  a  pop- 
ulation of  seventy  thousand  and  less  than  one  hundred  thousand,  twenty- 
eight  hundred  dollars;  for  counties  having  a  population  of  less  than  sev- 
enty thousand  and  not  less  than  sixty  thousand,  twenty-six  hundred  dol- 
Tara;  for  counties  having  less  than  sixty  thousand  and  not  less  than  fifty- 
five  thousand,  twenty-five  hundred  dollars ;  for  counties  having  less  than 
fifty-five  thousand  and  not  less  than  fifty  thousand,  twenty-two  hundred 
dollars;  for  counties  having  less  than  fifty  thousand  and  not  less  than 
forty-five  thousand,  twenty -one  hundred  dollars;  for  counties  having  less 
than  forty-five  thousand  and  not  less  than  forty  thousand,  two  thousand 
dollars;  for  counties  ha\ing  less  than  forty  thousand  and  not  less  than 
thirty-five  thousand,  seventeen  hundred  fifty  dollars;  for  counties  hav- 
ing less  than  thirty-five  thousand  and  not  less  than  thirty  thousand,  fif- 
teen hundred  dollars ;  for  counties  having  less  than  thirty  thousand  and 
not  less  than  twenty-five  thousand,  fourteen  hundred  dollars;  for  coun- 
ties having  less  than  twenty-five  thousand  and  not  less  than  twenty 
thousand,  thirteen  hundred  dollars;  for  counties  having  less  than  twenty 
thousand  and  not  less  than  fifteen  thousand,  twelve  hundred  dollars; 
for  counties  having  less  than  fifteen  thousand  and  not  less  than  ten 
thousand,  nine  hundred  dollars;  for  counties  having  less  than  ten  thou- 
sand and  not  less  than  seven  thousand  five  hundred,  seven  hundred  fifty 
dollars;  for  counties  having  less  than  seven  thousand  five  hundred  and 
not  less  than  five  thousand,  six  hundred  dollars;  for  counties  having  less 
than  five  thousand,  ten  cents  for  each  inhabitant  of  such  county.  Pro- 
vided, That  such  salary  in  any  county  of  the  class  last  mentioned  shall 
not  be  less  than  three  hundred  dollars:  Provided,  however.  That  the 
board  of  supervisors  of  the  several  counties  of  this  state  may,  by  a  major- 
ity vote  of  all  the  members  elect,  give  such  additional  salary  to  the  judge 
of  probate  of  their  respective  counties  as  they  deem  just :  And  provided 
further,  That  the  board  of  supervisors  of  each  county  may,  in  their  dis- 
cretion, allow  a  sufficient  amount  to  pay  clerk  hire,  when  such  clerk  is 
actually  necessary  and  employed.  All  local  and  special  acts  and  pro- 
visions relating  to  the  salary  and  compensation  of  probate  judges  are 
hereby  repealed. 

Section  2552  (14454)  as  amended  by  act  119,  1903.  Supersedes  act  218,  1893,  343.  1893. 
342,  1893,  286,  1893.  Local  acts  of  this  character  are  now  prohibited  by  the  ccmstltution. 
It  semed  wise  to  repeal  all  existing  local  acts  and  cover  the  whole  matter  by  general  law. 

Sec.  5.  The  county  clerk  of  each  county  having  less  than  five  thousand 
inhabitants  at  the  last  federal  census  shall-  report  the  amount  of  the  sal- 
ary allowed  the  judge  of  probate  of  his  county,  in  pursuance  of  the  pre- 
ceding section,  to  the  county  treasurer,  who  shall  pay  the  same  to  said 
judge  quarterly  as  hereinbefore  provided. 


Section   2553.      (14455.)      No  substantial   change. 
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Sec.  6.  Each  county  shall  provide  all  books,  printed  blanks  and  other 
stationery  necessary  for  keeping  the  records  in  the  office  of  the  jodge 
of  probate,  and  all  furniture,  equipment  and  supplies  necessary  for  equip- 
ping and  maintaining  said  office. 

Section  688.     (12131.)     No  substaDtlal   change  from  existing  law. 

Sec.  7.  Every  probate  court  shall  be  a  court  of  record  and  have  a 
seal.  The  seals  of  the  several  probate  courts  now  used  by  them  respec- 
tively, shall  continue  to  be  the  seals  of  such  courts  until  others  shall  be 
provided  according  to  law. 

Merges  the  first  part  of  sections  647  and  686.     (12095-12134.) 

Sec.  8.  In  case  the  probate  court  of  any  county  shall  have  no  proper 
seal,  the  judge  shall,  at  the  expense  of  his  county,  cause  a  seal  to  be 
made  for  his  office,  with  such  device  as  he  shall  think  proper,  and  with 
the  words  "probate  seal,"  and  the  name  of  the  county  inscribed  thereon, 
and  shall  deliver  a  description  thereof  to  the  secretary  of  state,  to  be  de- 
posited and  recorded  in  his  office. 

SecUon  687.     (12185.)     No  change. 

Sec.  9.  There  shall  be  a  probate  court  held  in  each  county  at  the 
seat  of  justice,  on  the  first  Monday  of  each  month,  and  on  such  other 
days  as  the  juiige  of  probate  shall  appoint,  and  in  case  any  matter  shall 
not  be  heard  at  the  time  appointed  for  hearing  same,  said  matter  shall 
stand  continued  until  the  next  stated  term  of  said  court,  unless  the  court 
shall  otherwise  order;  and  the  court  may  adjourn  such  hearing  in  ab- 
sence of  the  petitioner,  or  otherwise,  in  his  discretion :  Provided^  how- 
ever, said  court  shall  be  deemed  open  at  all  times  for  the  transaction 
of  any  ordinary  business  which  may  be  necessary  therein,  when  previous 
notice  is  not  required  to  be  given  to  the  person  interested:  Provided 
further,  In  case  an  executor, 'administrator,  guardian  or  trustee  shall 
be  appointed  at  any  such  hearing,  such  appointee  shall  have  twenty  days 
thereafter,  or  such  other  and  further  time  as  the  court  may  order,  in 
which  to  qualify;  and  unless  otherwise  ordered,  said  matter  shall  stand 
continued  until  the  next  stated  term  of  said  court,  after  the  lapse  of  such 
period,  and  in  case  of  failure  to  qualify,  such  other  appointment  shall 
thereupon  be  made  as  the  court  may  order. 

The  foregoing  section  merges  sections  646  (12094),  649  (12097),  2550  (1123),  and 
684    (12132).   as  amended  by  act  69,   1899. 

Sec.  10.  The  judge  of  probate  shall  have  possession  of  the  seal,  rec- 
ords, b6oks,  files  and  papers  belonging  to  said  court,  and  shall  keep  a  true 
and  correct  record  of  each  order,  sentence  and  decree  of  the  court,  and 
of  all  other  official  acts  made  or  done  by  him,  and  of  all  wills  proved 
therein  with  the  probate  thereof,  of  all  letters  testamentary,  and  of  ad- 
ministration, and  of  all  other  things  proper  to  be  recorded  in  said  court. 
Such  records  may  be  inspected  without  charge  by  all  persons  interested. 

The  foregoing  section  is  a  merger  of  part  of  section  647,  (12095)  and  a  part  of  section 
2549  as  amended  by  act  86,  1913.      (1122.) 
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HOLDING   COURT   BY    OTHETR  JUDQBSL 

Sec.  11.  If  a  judge  of  probate  shall  remove  out  of  his  county,  or  shall 
be  temporarily  absent  therefrom,  or  shall  die,  resign,  or  shall  be  neces- 
sarily occupied  in  the  performance  of  other  duties  required  of  him  by 
law,  or  otherwise  become  incapacitated  for  executing  the  duties  of  his 
office,  the  judge  of  the  circuit  court  for  such  county  shall  hold  the  pro- 
bate court  unless  he  also  be  incapacitated  for  executing  such  duties,  or 
the  judge  of  any  circuit  court  or  the  probate  judge  of  any  county  of  this 
state,  who  is  not  legally  incapacitated  for  so  executing  the  duties  of  such 
probate  judge,  may  upon  the  written  request  of  such  probate  judge  or 
in  case  of  his  absence  or  legal  disability  to  make  such  request,  then  upon 
the  request  of  the  circuit  judge  of  such  county,  hold  the  probate  court,  and 
the  judge  so  acting"  shall  have  all  the  powers  and  perform  all  the  duties 
of  the  judge  of  probate  therein,  until  the  return  of  the  judge  of  probate 
so  temporarily  absent  or  such  incapacity  is  removed,  or  until  another 
judge  of  probate  shall  be  elected  or  appointed  and  qualified,  and  if  any 
such  judge  so  acting  as  judge  of  probate  shall  have  begun  any  hearing 
which  is  not  concluded  at  that  time  he  shall  have  authority  to  hear  such 
matter  to  its  conclusion  and  give  judgment  thereon.  In  all  cases  where 
a  circuit  judge  or  a  probate  judge  of  any  other  county  shall  perform  the 
duties  of  the  judge  of  probate,  an  entry  of  the  reason  for  such  circuit 
judge  or  probate  judge  so  performing  such  duties  shall  be  made  in  the 
records  of  such  probate  court. 

Section  660  as  amended  by  act  105,  1903.      (12108.) 

DISQUALIFICATION  OP  JUDGES. 

Sec.  12.  Whenever  a  judge  of  probate  is  disqualified  within  the  mean- 
ing of  section  seven  of  chapter  four  of  this  act,  or  when  such  judge  shall 
be  an  executor  or  administrator  of  a  deceased  person,  or  a  creditor,  or 
otherwise  interested  in  any  question  to  be  decided  by  the  court,  or  when 
he  or  his  law  partner,  or  any  employe  or  assistant  in  his  office,  shall  have 
been  attorney  or  counsel  for  any  party  interested  therein  in  relation 
thereto,  such  judge  of  probate  shall  be  deemed  incapacitated  for  acting 
in  the  decision  of  that  question,  and  another  probate  judge  or  a  circuit 
judge  shall  hold  the  court  in  his  place  as  provided  in  the  preceding  sec- 
tion. 

The  foregoing  section  is  a  merger  of  sections  661   (12100)   and  662   (12110),  modified. 

OF  PROBATE  REGISTEES. 

Bbc.  13.  In  every  county  of  this  state  having  a  population  of  not  less 
than  twenty  thousand  inhabitants,  the  judge  of  probate  of  such  county 
shall  appoint  a  probate  register,  who  shall  hold  such  office  during  the 
term  for  which  the  judge  of  probate  making  such  appointment  shall  have 
been  elected,  unless  sooner  removed  by  said  judge  of  probate;  such  ro- 
ister so  appointed  shall  take  and  subscribe  the  oath  of  office  prescribed 
by  the  constitution,  and  shall  exercise  all  the  powers  of,  and  be  compe- 
tent to  do  all  acts  required  of  the  judge  of  probate  except  judicial  acts; 
such  register  so  appointed  and  qualifying  shall  receive  in  full  compensa- 
tion for  his  services  an  annual  salary,  to  be  paid  monthly  out  of  the 
county  treasury  of  his  county,  as  follows :    In  counties  of  twenty  thons- 
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and  and  not  exceeding  twenty-five  thousand  inhabitants,  computed 
according  to  the  last  federal  census,  five  hundred  dollars;  and  for  each 
five  thousand  population,  or  fraction  thereof,  in  addition  thereto,  there 
shall  be  added  the  sum  of  fifty  dollars,  in  all  counties  having  not  to  ex- 
ceed ninety  thousand  population;  in  counties  having  ninety  thousand 
and  not  exceeding  one  hundred  thousand  population,  the  salary  shall  be 
twelve  hundred  and  fifty  dollars;  in  counties  having  a  population  from 
one  hundred  thousand  to  one  hundred  and  twenty-five  thousand,  fifteen 
hundred  dollars;  in  counties  having  a  population  of  one  hundred  and 
twenty-five  thousand  or  more,  two  thousand  dollars.  In  counties  having 
less  than  twenty  thousand  population,  a  probate  register  may  be  appoint- 
ed by  the  probate  judge,  if  authorized  by  a  majority  vote  of  the  board  of 
supervisors,  the  compensation  of  such  probate  register  to  be  fixed  by  the 
board  of  supervisors,  or  board  of  county  auditors.  The  board  of  super- 
visors or  board  of  county  auditors,  as  the  case  may  be,  of  the  several 
counties  of  this  state,  may  by  a  majority  vote  of  all  the  members  elect, 
give  such  additional  salary  to  the  probate  register  of  their  respective 
counties  as  they  may  deem  just.  All  local  and  special  acts  relating  to 
the  appointment  of  probate  registers,  or  probate  clerks,  and  their  salaries 
and  compensation  are  hereby  repealed. 

This  section  supersedes  sections  2554  (1124)  and  2555  (1125)  and  repeals  sections 
<1126  to  1151)  both  inclusive. 

Sec.  14.  The  probate  judge  or  judges  of  any  county  having  a  probate 
register  may,  with  the  approval  of  the  board  of  supervisors,  or  board  of 
county  auditors,  as  the  case  may  be,  who  shall  fix  the  salary  of  such  dep- 
uty, appoint  one  or  more  deputy  probate  registers,  and  in  counties  hav- 
ing more  than  one  hundred  and  fifty  thousand  population,  the  probate 
judge  or  judges  may  appoint  such  probate  clerks  as  may  be  necessary, 
subject  to  the  like  approval  of  the  board  of  supervisors,  or  board  of 
county  auditors,  who  shall  also  fix  the  salaries  of  such  clerks.  The  duties 
of  such  probate  clerks  shall  be  such  as  may  be  prescribed  by  the  judge 
or  judges  of  the  county  in  which  such  clerks  are  appointed. 

Section   690    (12138)    with  modifications  and  additions. 

Sbc.  15.  The  board  of  supervisors  of  any  county  may  authorize  the 
appointment  by  the  probate  judge,  of  one  or  more  official  stenographers 
of  said  probate  court;  such  stenographers  shall  receive  such  salary  as 
shall  be  fixed  by  the  board  of  supervisors,  or  the  board  of  county  audi- 
tors, as  the  case  may  be.  All  local  or  special  acts  relating  to  the  appoint- 
ment or  compensation  of  stenographers  of  probate  courts  are  hereby  re- 
pealed. 

New  section. 

GENERAL  PROVISIONS. 

Sbx:.  16.  No  judge  of  probate,  probate  register  or  employe  in  his  office 
shall  be  retained  or  employed  as  attorney  or  counsel,  in  any  suit  or  mat- 
ter which  may  depend  on,  or  in  any  way  relate  to,  any  sentence  or  de- 
cree made  or  passed  by  him ;  nor  shall  he,  or  the  probate  register,  or  any 
employe  in  his  office,  be  attorney  or  counsel  for  or  against  any  executor, 
administrator  or  guardian  appointed  within  his  jurisdiction,  in  any  suit 
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brought  by  or  against  the  executor,  administrator  or  guardian,  as  such, 
nor  in  any  suit  relating  to  the  oflScial  conduct  of  such  party.  Nor  shall 
any  clerk  or  other  person  employed  in  the  oflSce  of  any  probate  court,  be 
commissioner,  appraiser,  or  divider  of  any  estate,  in  any  case  that  is 
within  the  jurisdiction  of  such  court. 

A  merger  of  section   663   (12111),  slightly  modified,  and  section  664    (12112). 

Sec.  17.  No  probate  judge,  probate  register,  probate  clerk,  or  official 
stenographer,  shall  receive  any  fees  or  compensation  for  drawing  any 
petition,  application,  or  other  paper  whatever,  or  for  any  service  per- 
formed by  him  in  any  matter  or  proceeding  in  said  probate  court.  The 
probate  judge  and  the  probate  register  shall  make  attested  copies  and 
exemplifications  of  any  record,  paper  or  proceeding  in  such  probate  court, 
and  furnish  the  same  on  request  to  any  person,  and  shall  collect  therefor 
at  the  rate  of  eight  cents  per  folio  for  all  such  copies  or  exemplifications, 
and  twenty-five  cents  additional  for  the  certification  of  the  same.  All 
such  fees  so  collected  shall  be  paid  to  the  county  treasurer  on  the  first 
day  of  each  month,  and  placed  to  the  credit  of  the  general  fund  of  the 
county. 

Supersedes  parts  of  sections  2551  (14453),  2565  (1125),  and  647  (12095).  Require- 
ment concerning  accounting  to  the  county  treasurer  Is  made  general. 

Sec.  18.  No  judge  of  probate,  probate  register,  clerk  or  employe  of 
the  probate  office,  shall  receive  or  accept  any  compensation  whatever  for 
collecting  from  any  executor,  administrator  or  estate,  any  fees  for  the 
publishing  of  any  "notice  or  matter  required  in  any  proceeding  in  said 
court,  and  the  receiving  of  such  compensation  therefor  from  any  person, 
corporation,  partnership  or  association,  owning  or  controlling  a  news- 
paper publication,  shall  be  a  sufficient  cause  for  removal  from  office  of 
such  judge  of  probate,  probate  register,  clerk  or  employe. 

New  section. 

Sec.  19.  Each  judge  of  probate  shall  make  an  alphabetical  index  to 
the  records  of  proceedings  in  the  probate  court,  and  keep  the  same  in  his 
office. 

Section  689.      (12137.) 
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CHAPTER  rV. 

GENERAL  PROVISIONS   CONCERNING    COURTS   OP  RECORD. 

Section  1.  The  several  courts  of  this  state  having  a  seal,  are  courts 
<}f  record,  and  they  shall  respectively  have  power : 

1.  To  issue  process  of  subpoena,  requiring  the  attendance  of  any  wit- 
ness residing  or  being  in  any  part  of  this  state,  to  testify  in  any  matter 
or  cause  pending  or  triable  in  such  courts; 

2.  To  administer  oaths  to  witnesses  in  any  such  matter  or  cause,  and 
in  all  other  cases  where  it  may  be  necessary  in  the  exercise  of  the  powers 
and  duties  of  such  courts; 

3.  To  devise  and  make  such  new  writs  and  forms  of  proceedings  as 
may  be  necessary  to  carry  into  effect  the  powers  and  jurisdiction 
possessed  by  them. 

Section    1092.      (12583.)      No   change. 

Sec.  2.  No  process,  proceeding  or  suit,  civil  or  criminal,  before  any 
of  the  said  courts,  shall  be  discontinued  by  the  occurrence  of  any  vacancy 
in  the  office  of  any  judge,  or  of  all  the. judges  of  such  court,  nor  by  the 
issuing  of  any  new  commission  to  any  judge  or  judges  of  any  such  court, 
but  the  persons  appointed  in  any  such  new  commission  shall  have  power 
to  continue,  hear  and  determine  such  process,  proceeding  or  suit,  as  their 
predecessors  might  have  done  if  no  new  commission  had  been  issued. 

Section  1093.      (12584.) 

Sec  3.  Whenever  the  seal  of  any  court  shall  be  so  injured  that  it  can- 
not conveniently  be  used,  the  courts  shall  cause  the  same  to  be  destroyed ; 
and  whenever  the  seal  of  any  court  shall  be  lost  or  destroyed,  such  court 
shall  cause  a  new  seal  to  be  made,  similar  in  all  respects  to  the  former 
seal,  which  shall  become  the  seal  of  the  court. 

Section  1096.     (12587.)     No  change. 

Sec.  4.  The  expense  of  a  new  seal  for  any  circuit  court,  or  court  of 
probate,  shall  be  paid  by  the  county  in  which  such  courts  are  held ;  and 
the  expense  of  new  seals  for  other  courts  shall  be  paid  from  the  state 
treasury. 

Section  1097.     (12588.) 

Sec.  5.  The  sittings  of  every  court  within  this  state  shall  be  public, 
and  every  citizen  may  freely  attend  the  same. 

Section  1108.      (12599.) 

Sec.  6.  Every  court  shall  have  the  right  whenever  any  trial  is  being 
had  in  such  court,  which  involves  scandal  or  immorality,  to  exclude  from 
the  court  room  all  minors,  as  a  matter  of  public  policy,  morality  and 
welfare  of  society,  unless  such  minor  or  minors  are  parties  or  witnesses 
in  said  cause:    Provided^    That  the  court  shall  also  have  the  power  to 
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exclude  from  within  the  bar  of  the  court,  all  persons  except  oflScers  of 
the  court,  parties  and  witnesses  in  said  cause. 

A  new  section. 

Sec.  7.  No  judge  of  any  court  shall  sit  as  such  in  any  cause  or  pro- 
ceeding in  which  he  is  a  party,  or  in  which  he  is  interested,  or  in  which 
he  would  be  excluded  from  being  a  juror  by  reason  of  consanguinity  or 
affinity  to  either  of  the  parties;  nor  can  any  judge  decide,  or  take  part 
in  the  decision  of  any  question  which  shall  have  been  argued  in  the 
court,  when  he  was  not  present  and  sitting  therein  as  a  judge.  Nor  shall 
any  judge  sit  as  a  court  in  any  cause  in  which  he  is  related  within  the 
third  degree  of  consanguinity  to  either  of  the  attorneys  or  counselors  of 
either  party  to  said  cause. 

Section   1109   (12600)   as  amended  by  act  245,  1903. 

Sec.  8.  No  judge  of  an  appellate  court,  or  of  any  court  to  which  a 
writ  of  certiorari  or  of  error  shall  be  returnable,  shall  decide  or  take 
part  in  the  decision  of  any  cause  or  matter  which  shall  have  been  deter- 
mined by  him  while  sitting  as  a  judge  of  any  other  court. 

Section   1110.      (12601.)      No   change. 

Sec.  9.  No  circuit  judge  can  practice  or  act  as  counselor  or  attorney 
in  any  court  of  this  state  during  his  term  of  office,  except  in  those  suits 
in  which  he  shall  be  a  party,  or  in  the  subject  matter  of  which  he  shall 
be  interested. 

Section   1111.      (12602.)     No  change. 

Sec.  10.  No  judge  shall  have  any  partner  practicing  in  the  circuit 
court  of  which  he  is  judge;  nor  shall  any  judge  be  directly  or  indirectly 
interested  in  the  costs  of  any  suit  that  shall  be  brought  in  said  circuit 
except  in  those  suits  in  which  he  shall  be  a  party,  or  be  interested  in  the 
subject  matter  thereof. 

Section   1112.      (12603.)      No   change. 

Se5C.  11.  No  judge,  commissioner,  or  other  judicial  officer,  shall  de- 
mand or  receive  any  fees  or  other  compensation  for  giving  his  advice  in 
any  matter  or  suit  pending  before  such  judge  or  officer,  or  which  he  has 
reason  to  believe  will  be  brought  before  him  for  decision ;  or  for  draft- 
ing or  preparing  any  papers  or  other  proceedings  relating  to  any  such 
matter  or  suit;  except  in  those  cases  where  fees  are  expressly  given  by 
law  to  such  ju(ige  or  officer,  for  services  performed  by  him. 

Section   1113.      (12604.)      No   change. 

Sec  12.  No  court  shall  be  opened  or  transact  any  business  on  the 
first  day  of  the  week,  unless  it  be  for  the  purpose  of  instructing  or  dis- 
charging a  jury,  or  of  receiving  a  verdict ;  but  this  section  shall  not  pre- 
vent the  exercise  of  the  jurisdiction  of  any  single  magistrate,  when  it 
shall  be  necessary,  in  criminal  cases,  to  preserve  the  peace,  or  to  arrest 
offenders. 


Section  1114.     (12605.)      No  change. 
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Sec.  13.  All  writs,  process,  proceedings  and  records  in  any  court 
within  this  state,  shall  be  in  the  English  language  (except  that  the  prop- 
er and  known  names  of  process,  and  technical  words,  may  be  expressed 
in  the  language  heretofore  and  now  commonly  used),  and  shall  be  made 
out  on  paper  or  parchment,  in  a  fair,  legible  character,  in  words  at 
length,  and  not  abbreviated ;  but  such  abbreviations  as  are  now  common- 
ly used  in  the  English  language  may  be  used,  and  numbers  may  be  ex- 
pressed by  Arabic  figures,  or  Roman  numerals,  in  the  customary  man- 
ner. 

Section  1115.      (12606.)     No  change. 

Sec.  14.  Every  person  of  full  age  and  sound  mind,  may  appear  by  at- 
torney, as  the  case  may  require,  in  every  action  or  plea  by  or  against  him, 
in  any  court,  or  may,  at  his  election,  prosecute  or  defend  such  action  or 
plea  in  person ;  but  this  provision  shall  not  extend  to  criminal  cases,  nor 
shall  any  person  be  permitted  to  appear  on  the  record  in  any  civil  cause  in 
person,  whilst  he  has  an  attorney  in  such  case. 

Section   1116.      (12607.)      No  change. 

Src.  15.  If  an  application  for  an  order  that  an  injunction  or  a  writ 
ne  exeat  or  supersedeas  be  made  to  the  circuit  judge  or  any  person  auth- 
orized to  grant  the  same,  and  such  order  be  refused,  in  whole  or  in  part, 
or  be  granted  conditionally  or  on  terms,  no  subsequent  application  for 
the  same  purpose  and  in  relation  to  the  same  matter  shall  be  made  to 
any  other  circuit  judge  or  any  other  person  authorized  to  grant  the  same. 

Section  431.     (11948.)     No  change. 

Sec.  16.  If  upon  any  subsequent  application  any  order  be  made,  it 
shall  be  absolutely  void,  and  shall  be  revoked  by  the  person  making  it, 
upon  due  proof  of  the  facts ;  and  any  person  making  such  subsequent  ap- 
plication contrary  to  the  foregoing  provisions,  shall  be  liable  to  be  fined 
or  imprisoned  by  the  court,  or  both,  in  its  discretion. 

Section  432.      (11949.)      No   change. 

THE    RESTORATION     OF    LOST    RECORDS,    PAPERS.     OR    OTHER    PROCEEDINGS     IN 

COURTS  OP  RECORD. 

Sec.  17.  Whenever  any  record,  paper  or  proceeding  in  or  relating  to 
any  cause  or  sj)ecial  proceeding  pending  or  determined  in  any  court  of 
record  in  this  state,  shall  be  lost,  any  person  having  an  interest  in  the 
recovery  of  the  lost  record,  paper  or  proceeding,  may  apply  to  the  court 
having  jurisdiction  of  said  cause,  or  of  the  record  thereof,  for  an  order 
that  a  duplicate  of  the  lost  record,  paper  or  proceeding,  be  prepared  and 
filed  in  said  court. 

Section    10276.      (12977.)      No   change. 

Sec.  18.  The  person  making  such  application  shall  show  to  the  satis- 
faction of  the  court,  that  the  record,  paper  or  proceeding  proposed  to 
be  restored,  once  existed,  and  has  been  lost,  without  the  fault  or  conniv- 
ance, directly  or  indirectly,  of  such  applicant;  and  thereupon  the  court 
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shall  direct  the  manner  of  proceeding  to  supply  the  loss,  and  the  notices 
which  shall  be  given  to  parties  interested  in  the  application. 

Section   10277.      (12978.)      No   change. 

Sec.  19.  The  court  before  whom  any  such  application  is  pending,  may 
issue  subpoenas  for,  and  compel  the  attendance  of  witnesses,  or  may 
direct  the  examination  of  witnesses  on  interrogatories,  and  compel  such 
witness  to  submit  to  such  examination  for  the  purpose  of  establishing 
any  point  in  any  such  proceeding. 

Section  10278.      (12979.)      No  change. 

Sec.  20.  If  the  court  shall  be  satisfied  that  the  record,  paper  or  pro 
ceeding  proposed  to  be  substituted  for  the  lost,  exhibits  all  the  material 
facts  of  the  original,  an  order  shall  be  entered  that  said  substituted  rec- 
ord, paper  or  proceeding,  be  filed  or  recorded  with  the  officer  to  whom 
belongs  the  custody  of  the  original;  and  during  the  continuance  of  such 
loss,  the  substituted  record,  paper  or  proceeding  shall  have  the  same 
effect  in  all  respects  and  in  all  places  as  the  original. 

Section   10279.      (12980.)      No  change. 
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CHAPTER  V. 


OF  PROCEEDINGS  FOR  CONTEMPTS. 


Section  1.  Every  court  of  record  shall  have  power  to  punish  by  fine 
or  imprisonment,  or  either,  persons  guilty  of  any  neglect  or  violation  of 
duty  or  misconduct,  in  the  following  cases,  and  no  others : 

1.  Disorderly,  contemptuous,  or  insolent  behavior,  committed  during 
its  sitting,  in  its  immediate  view  and  presence,  and  directly  tending  to  in- 
terrupt its  proceedings,  or  to  impair  the  respect  due  to  its  authority. 

2.  Any  breach  of  the  peace,  noise  or  disturbance,  directly  tending  to 
interrupt  its  proceedings; 

3.  All  attorneys,  counselors,  clerks,  registers,  sheriffs,  coroners,  and  all 
other  persons  in  any  manner  duly  elected  or  appointed  to  perform  any 
judicial  or  ministerial  services,  for  any  misbehavior  in  such  oflBce  or  trust, 
or  for  any  wilful  neglect  or  violation  of  duty  therein;  for  disobedience 
of  any  process  of  such  court,  or  any  lawful  order  thereof,  or  of  any  law- 
ful order  of  a  judge  of  such  court,  or  any  oflScer  authorized  to  perform 
the  duties  of  such  judge; 

4.  Parties  to  suits  for  putting  in  fictitious  bail  or  sureties,  or  for  any 
deceit,  or  abuse  of  the  process  or  proceedings  of  the  court ; 

5.  Parties  to  suits,  attorneys,  counselors,  and  all  other  persons,  for  the 
nonpayment  of  any  sum  of  money  ordered  by  such  court  to  be  paid,  in 
cases  where  by  law  execution  cannot  be  awarded  for  the  collection  of 
such  sum;  the  disobedience  of  or  refusal  to  comply  with  any  order  of 
such  court  for  the  payment  of  alimony,  either  permanent  or  temporary, 
or  costs  made  in  any  suit  for  divorce  or  separate  maintenance;  and  any 
other  disobedience  to  any  lawful  order,  decree  or  process  of  such  court. 

6.  All  persons  for  assuming  to  be  officers,  attorneys  or  counselors  of 
any  court,  and  acting  as  such  without  authority ;  for  rescuing  any  prop- 
erty or  persons,  which  shall  be  in  the  custody  of  an  officer  by  virtue  of 
process  issued  from  such  court;  for  unlawfully  detaining  any  witness  or 
party  to  a  suit,  while  going  to,  remaining  at,  or  returning  from  the  court 
where  such  suit  shall  be  pending  for  trial ;  and  for  any  other  unlawful 
interference  with  or  resistance  to  the  process  or  proceedings  in  any 
action ; 

7.  All  persons  summoned  as  witnesses  for  refusal  or  neglect  to  obey 
such  sununons,  or  to  attend  or  to  be  sworn,  or  when  so  sworn  to  answer 
any  l^al  and  proper  interrogatory; 

8.  Persons  summoned  as  jurors  in  any  court,  for  improperly  convers- 
ing with  any  party  to  a  suit  to  be  tried  at  such  court,  or  with  any  other 
person  in  relation  to  the  merits  of  such  suit;  for  receiving  communica- 
tions from  any  such  party,  or  from  any  other  person  in  relation  to  the 
merits  of  such  suit,  without  immediately  disclosing  the  same  to  the  court ; 

9.  All  inferior  magistrates,  officers  and  tribunals,  for  disobedience  of 
any  lawful  order  or  process  of  a  superior  court,  or  for  proceeding  in  any 
cause  or  matter  contrary  to  law,  after  such  cause  or  matter  shall  have 
been. removed  from  their  jurisdiction; 

10.  The  publication  of  a  false  or  grossly  inaccurate  report  of  its  pro- 
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eeedings ;  but  no  court  can  punish  as  a  contempt  the  publication  of  true, 
full  and  fair  reports  of  any  trial,  argument,  proceedings  or  decision  had 
in  such  court; 

11.  All  other  cases  where  attachments  and  proceedings  as  for  con- 
tempts have  been  usually  adopted  and  practiced  in  courts  of  record  to 
enforce  the  civil  remedies  of  any  party,  or  to  protect  the  right  of  any 
such  party. 

Merges  sections  1098' (12589)    and  10891    (12614)   as  amended  by  act  230,  1899. 

Sec.  2.  When  any  misconduct,  punishable  by  fine  and  imprisonment 
as  declared  in  the  last  section,  shall  be  committed  in  the  immediate  view 
and  presence  of  the  court,  it  may  be  punished  summarily,  by  fine  or  im- 
prisonment, or  both,  as  hereinafter  prescribed. 

Section   10892.      (12615.)      No   change. 

Sec.  3.  When  such  misconduct  is  not  so  committed,  the  court  shall 
be  satisfied  by  due  proof,  by  affidavit  of  the  facts  charged,  and  shall  cause 
a  copy  of  such  affidavit  to  be  served  on  the  party  accused,  a  reasonable 
time  to  enable  him  to  make  his  defense,  except  in  cases  of  disobedience 
to  any  rule  or  order  requiring  the  payment  of  money,  and  of  disobedience 
to  any  subpoena. 

Section   10893.      (12616.)      No   change. 

Sec.  4.  When  any  rule  or  order  of  the  court  shall  have  been  made  for 
the  payment  of  costs,  or  any  other  sum  of  money,  and  proof  by  affidavit 
shall  be  made  of  the  personal  demand  of  such  sum  or  money,  and  of  a 
refusal  to  pay  it,  the  court  may  issue  a  precept  to  commit  the  person  so 
disobeying  to  prison,  until  such  sum,  and  the  costs  and  expenses  of  the 
proceeding  shall  be  paid. 

Section   10894.      (12617.)      No  change. 

Sec.  5.  In  all  cases,  other  than  that  specified  in  the  last  section,  the 
court  shall  either  grant  an  order  on  the  accused  party,  to  show  cause  at 
some  reasonable  time,  to  be  therein  specified,  why  he  should  not  be  pun- 
ished for  the  alleged  misconduct,  or  shall  issue  an  attachment  to  arrest 
such  party,  and  to  bring  him  before  such  court,  to  answer  for  such  mis- 
conduct. 

Section   10895.      (12618.)      No  change. 

Sec.  6.  When  a  rule  shall  have  been  entered  in  any  court,  according 
to  the  practice  thereof,  requiring  any  officer  or  other  person,  to  whom  any 
process  of  such  court  may  have  been  directed  and  delivered,  to  return 
the  same,  an  attachment  for  disobedience  of  such  rule  may  issue  accord- 
ing to  the  practice  of  the  court,  to  arrest  such  officer  or  person,  to  answer 
for  such  disobedience,  without  special  application  to  the  court. 

Section   10896.      (12619.)      No   change. 

Sec.  7.  If  the  party  charged  with  misconduct  be  in  the  custody  of 
any  officer,  by  virtue  of  an  execution  against  his  body,  or  by  virtue  of 
any  process  for  any  other  contempt  or  misconduct,  the  court  may  award 
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a  writ  of  habeas  corpus,  to  bring  up  the  body  of  such  person,  to  answer 
for  such  misconduct. 

Section  10897.      (12620.)      No  change. 

toe.  8.  In  cases  where  a  party  is  entitled  to  an  attachment  against 
any  person,  without  the  special  order  of  the  court,  and  such  person  shall 
be  in  custody,  as  specified  in  the  last  section,  a  writ  of  habeas  corpus,  to 
bring  up  such  person,  may  be  allowed  by  any  judge  of  the  court,  or  by 
any  oflScer  authorized  to  perform  the  duties  of  such  judge  in  vacation. 

Section   10808.      (12621.)     No  change. 

Sec.  9.  Such  writ  shall  authorize  the  sheriff  in  whose  custody  such 
person  shall  be,  to  remove  and  bring  him  before  the  court  to  which  the 
same  shall  be  returnable,  and  to  detain  him  at  the  place  where  such  court 
shall  be  sitting,  until  some  order  be  made  by  the  court  for  his  disposi- 
tion. 

Section    10899.    '(12622.)      No    change. 

Sec.  10.  When  an  attachment  shall  be  issued  according  to  the  pro- 
visions of  this  chapter,  by  the  special  order  of  any  court,  such  court  shall 
direct  the  penalty  in  which  the  defendant  shall  give  bond  for  his  appear- 
ance to  answer. 

Section  10900.      (12623.)      No  change. 

Sec.  11.  In  all  other  cases,  when  a  party  shall  be  entitled  to  an 
attachment,  without  the  special  order  of  the  court,  he  shall  make  appli- 
cation to  a  judge  of  the  court,  or  to  some  oflScer  authorized  to  perform 
the  duties  of  such  judge,  who,  upon  due  proof  of  the  facts  and  circum- 
stances, shall  direct  the  penalty  in  which  the  defendant  shall  give  bond 
for  his  appearance  to  answer  the  matters  alleged  against  him,  and  shall 
indorse  such  order  on  the  attachment. 

Section   10901.      (12624.)      No   change. 

Sec.  12.  Upon  arresting  any  defendant,  upon  an  attachment,  to  an- 
swer for  any  alleged  misconduct,  the  sheriff  shall  keep  such  person  in  his 
actual  custody,  and  shall  bring  him  personally  before  the  court  issuing 
the  attachment,  and  shall  keep  and  detain  him  in  his  custody,  until  such 
court  shall  have  made  some  order  in  the  premises,  unless  such  defendant 
shall  entitle  himself  to  be  discharged,  as  prescribed  in  the  next  section. 

Section   10902.      (12625.)      No  <<hange. 

Sec.  13.  In  cases  where  a  sum  shall  have  been  endorsed  on  any 
attachment  issued  by  the  special  order  of  the  court,  and  where  any  sum 
shall  have  been  so  endorsed  by  any  judge  or  other  officer,  as  hereinbefore 
prescribed,  the  defendant  shall  be  discharged  from  arrest  on  such  attach- 
ment upon  executing  and  delivering  to  the  officer  making  the  same,  in 
his  name  of  office,  and  to  his  assigns,  at  any  time  before  the  return  day 
of  such  writ,  a  bond  with  two  sufficient  sureties,  in  the  penalty  endorsed 
on  such  attachment,  with  a  condition  that  the  defendant  will  appear  on 
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the  return  of  such  attachment,  and  abide  the  order  and  judgment  of  the 
court  thereupon. 

Section  10903.     (12626.)      No  change. 

Sec.  14.  When  an  attachment  shall  be  issued  by  the  special  order  of 
the  court,  a  certificate  to  that  effect  shall  be  endorsed  thereon  by  the  clerk 
of  such  court,  and  if  no  sum  be  specified  in  which  the  defendant  shall  be 
held  to  bail  on  such  writ,  he  shall  not  be  entitled  to  be  discharged  from 
the  arrest  thereon,  upon  executing  any  bond,  or  in  any  other  manner, 
unless  upon  the  special  order  of  the  court  issuing  the  attachment. 

Section   10904.      (12627.)      No  change. 

Sec.  15.  When  an  attachment  shall  be  issued  without  the  special 
order  of  the  court,  and  an  order  specifying  the  sum  in  which  the  defend- 
ant is  to  be  held  to  bail  is  not  endorsed  thereon,  the  defendant  shall  be 
discharged  from  the  arrest  thereon,  on  executing  a  bond  in  the  penalty 
of  one  hundred  dollars,  with  sureties,  in  the  same  manner,  and  with  the 
like  condition,  as  hereinbefore  specified. 

Section  10905.      (12628.)     No  change. 

Sec.  16.  Upon  returning  any  attachment,  the  oflScer  executing  the 
same  shall  return  the  bond,  if  any,  taken  by  him  of  the  defendant,  which 
shall  be  filed  with  such  attachment. 

Section  10906.      (12629.)      No   change. 

Sec.  17.  The  sheriff  or  other  oflBcer  to  whom  any  attachment  shall  be 
delivered,  shall  return  the  same  by  the  return  day  specified  therein,  with- 
out any  previous  rule  or  order  for  that  purpose,  and  in  case  of  default, 
an  attachment  may  be  issued  against  him,  upon  being  allowed  by  a  judge 
of  the  court,  or  by  an  officer  authorized  to  perform  the  duties  of  such 
judge,  upon  proof  of  such  default;  and  in  such  allowance,  the  cause  of 
issuing  the  same  shall  be  stated,  and  that  the  defendant  is  not  to  be  dis- 
charged upon  bail,  or  in  any  other  manner  but  by  order  of  the  court. 

Section  10907.     (12630.)     No  change  in  substance. 

Sec.  18.  The  officer  to  whom  such  last  mentioned  attachment  shall  be 
delivered,  shall  execute  the  same  by  arresting  and  keeping  the  defendant 
in  his  custody,  bringing  him  personally  before  the  court,  and  detaining 
him  in  such  custody,  until  the  order  of  the  court. 

Section   10908.      (12631.)      No  change. 

Sec.  19.  When  any  defendant  arrested  upon  an  attachment,  shall 
have  been  brought  into  court,  or  shall  have  appeared  therein  in  response 
to  any  order  to  show  cause,  he  shall  be  permitted  to  file  affidavits  con- 
troverting or  explaining  the  matters  stated  in  the  affidavits  upon  which 
such  attachment  was  issued,  or  order  to  show  cause  made,  within  such 
reasonable  time  as  the  court  shall  allow,  and  the  court  may  receive  any 
affidavits,  or  oral  proofs  contradictory  or  confirmatory  of  the  answers  of 
the  defendant,  and  upon  all  such  affidavits  and  proof,  the  court  shall  de- 
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termine  whether  the  defendant  has  been  guilty  of  the  misconduct  alleged. 

Sapersedes  section  10900.  (12632),  the  principal  change  being  the  elimination  of  in- 
terrogatories. 

Sec.  20.  Punishment  for  contempts  may  be  by  fine  or  imprisonment 
in  the  jail  of  the  county  where  the  court  may  be  sitting,  or  both,  in  the 
discretion  of  the  court ;  but  the  fine  «hall  in  no  case  exceed  the  sum  of 
two  hundred  and  fifty  dollars,  nor  the  imprisonment  thirty  days ;  except 
in  those  cases  where  the  commitment  shall  have  been  for  the  refusal  to 
perform  an  act  or  duty  which  is  still  within  the  power  of  the  party  to 
perform. 

Section   1099    (12690)    modified.      Supersedes    10910    (12633). 

Sec.  21.  If  an  actual  loss  or  injury  has  been  produced  to  any  party, 
by  the  misconduct  alleged,  the  court,  in  addition  to  such  other  penalty 
as  may  be  imposed,  shall  order  a  suflScient  sum  to  be  paid  by  the  defend- 
ant to  such  party  to  indemnify  him,  and  to  satisfy  his  costs  and  expenses; 
and  in  such  case  the  payment  and  acceptance  of  such  sum  shall  be  an 
absolute  bar  to  any  action  by  such  aggrieved  party,  to  recover  damages 
for  such  injury  or  loss. 

Section   10911    (12634)    modified. 

Sec.  22.  AVTien  the  misconduct  complained  of  consists  in  the  omis- 
sion to  perform  some  act  or  duty,  which  is  yet  in  the  power  of  the  de- 
fendant to  j>erform,  he  shall  be  imprisoned  only  until  he  shall  have  per- 
fonued  such  act  or  duty,  and  paid  such  fine  as  shall  be  imposed,  and  the 
costs  and  expenses  of  the  proceedings. 

Section  10913.      (12636.)      No  change. 

Sec.  23.  In  such  case  the  order  and  process  of  commitment  shall 
specify  the  act  or  duty  to  be  performed,  and  the  amount  of  the  fine  and 
exjienses  to  be  paid. 

Section   10914.      (12637.)      No  change. 

Seo.  24.  Persons  proceeded  against  according  to  the  provisions  of 
this  chapter,  shall  also  be  liable  to  indictment  for  the  same  misconduct, 
if  it  be  an  indictable  offense;  but  the  court  before  which  a  conviction 
shall  be  had  on  such  indictment  shall  take  into  consideration  the  punish- 
ment l>efore  inflicted,  in  forming  its  sentence. 

Section  10916.      (12639.)     No  change. 

Sec.  25.  If  the  defendant  against  whom  an  attachment  shall  have 
been  issued  and  returned  served,  do  not  appear  on  the  return  day  thereof, 
the  court  may  either  award  another  attachment,  or  may  order  the  bond 
taken  on  the  arrest  to  be  prosecuted,  or  both. 

Section   10917.      (12640.)      No  change. 

Sec.  20.  The  court  may  order  an  assignment  of  the  bond  to  any 
aggrieved  party  who  shall  be  authorized  by  the  court  to  prosecute  the 
same,  and  such  party  may  maintain  an  action  thereon  in  his  own  name, 
as  assignee  of  the  sheriff  or  officer  to  whom  the  same  was  given,  in  the 
same  ninnner  as  iu  other  actions  on  ionds  with  condition  to  perform  cove- 
nants other  than  the  payment  of  money. 

Section  10918.      (12641.)     Modified. 
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Sek:.  27.  The  measure  of  the  damages  to  be  assessed  in  such  action, 
shall  he  the  extent  of  the  loss  or  injury  sustained  by  such  aggrieved  party, 
by  reason  of  the  misconduct  for  which  the  attachment  was  issued,  and 
h(s  costs  and  exj^enses  in  prosecuting  such  attachment. 

Section  10919.      (12642.)     No  change. 

Sf:c.  28.  If  the  court  shall  not  order  an  assignment  of  such  bond  as 
provided  in  section  twenty-six,  the  court,  in  case  the  defendant  shall  fail 
to  appear  according  to  the  condition  of  the  bond  taken  on  the  arrest, 
shall  order  the  same  to  be  prosecuted  by  the  attorney  general,  or  by  the 
proeecutinff  attorney  for  the  county  in  which  the  bond  was  taken,  in  the 
name  of  the  oflScer  who  took  such  bond. 

Section  10920.      (12643.)      Modified. 

Sec.  29.  In  such  case  the  whole  penalty  of  the  bond  shall  be  forfeited 
and  reco^e^ed,  and  from  the  moneys  collected  thereon  the  court  shall 
order  such  sum  to  be  paid  to  the  party  prosecuting  the  attachment,  as  the 
court  ordering  the  prosecution  shall  think  proper,  to  satisfy  the  costs  and 
expens(»s  incurred  by  him,  and  to  compensate  him  for  any  injury  he  may 
have  sustained  by  the  misconduct  for  which  such  attachment  was  issued; 
and  the  residue  of  such  moneys  shall  be  paid  into  the  treasury  of  the 
county  in  which  the  bond  was  taken,  to  the  credit  of  the  general  fund. 

Section  10921  (12644),  modified  so  as  to  conform  to  section  4762  (9997)  as  amended  by 
act  82,  1909.  Until  amended  tiiis  section  required  the  apportionment  not  only  of  fines 
but  of  penalties  and  forfeitures.  The  provision  for  their  apportionment  having  been 
repealed,   they  should  no  longer  be  placed  to  the  credit  of  the  fund. 

Sec.  30.  If  on  the  return  of  an  execution,  duly  issued  upon  any  judg- 
ment obtained  on  such  bond,  it  shall  appear  that  the  sureties  taken  there- 
in were,  at  the  time  of  taking  them,  insufficient,  and  that  the  officer  re- 
ceiving them  had  reasonable  ground  to  doubt  their  sufficiency,  he  shall 
be  liable  in  an  action  on  the  case  to  the  party  aggrieved,  who  may  have 
prosecuted  such  suit,  for  the  amount  of  the  judgment  recovered  by  him, 
and  for  hi.**  costs  and  expenses  in  such  suit ;  or  if  such  suit  was  brought 
by  the  attorney  general  or  a  prosecuting  attorney,  an  action  on  the  case 
may  in  like  njanner  be  brought  by  them,  in  the  name  of  the  people  of  this 
state,  for  the  amount  of  the  judgment  so  recovered;  and  the  same  dis- 
position of  the  moneys  collected  in  such  action  on  the  case  against  such 
officer  shall  be  made  as  directed  in  the  last  preceding  section. 

Section    10922.      (12645.)      No    change. 

Sec.  31.  Whenever  by  the  provisions  of  this  chapter  an  officer  is  re- 
quired to  keep  any  person  arrested  upon  an  attachment  in  actual  cus- 
tody, and  to  bring  him  personally  before  any  court,  the  inability,  from 
sickness  or  otherwise,  of  such  person  to  attend  such  court  personally, 
shall  be  a  sufficient  excuse  for  not  bringing  him  before  such  court ;  nor 
shall  any  officer  be  required,  in  any  case,  to  confine  any  person  arrested 
upon  an  attachment  to  answer  for  misconduct  in  any  prison,  or  other- 
wise to  restrain  him  of  his  personal  liberty,  except  so  far  as  shall  be 
necessary  to  secure  his  personal  attendance. 

Section  10923.      (12646.)      No  change. 
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CHAPTER  VI. 

OP  TF'Ti  JIRISDICTION  AND  POWERS   OF   THE  CIRCUIT  COURTS  AT   LAW  AND    IN 

CHANCERY. 

Section  1.  The  said  circuit  courts  within  and  for  their  respective 
counties,  shall  have  and  exercise  original  and  exclusive  jurisdiction,  ex- 
cept as  otherwise  provided : 

1.  Of  all  civil  actions  and  remedies  of  whatever  name  or  description, 
not  excepted  in  the  constitution  and  not  prohibited  by  law,  except  in 
caries  where  exclusive  or  concurrent  jurisdiction  shall  be  given  by  law  to 
some  other  court  or  tribunal ; 

2.  To  issue  writs  of  habeas  corpus,  mandamus,  injunction,  quo  warran- 
to, certiorari  and  ne  exeat,  and  to  hear  and  determine  the  same,  provided 
that  no  circuit  court  shall  have  jurisdiction  to  issue  the  writs  of  man- 
damus or  quo  warranto  against  state  officers; 

3.  To  issue  such  other  writs  as  may  be  necessary  to  carry  into  effect 
their  orders,  judgments  and  decrees,  and  give  them  control  over  all  in- 
ferior courts  and  tribunals  within  their  respective  jurisdictions; 

4.  Said  courts  shall  have  jurisdiction  in  all  such  other  cases  and  mat- 
ters as  the  supreme  court  shall  by  rule  prescribe; 

5.  Said  courts  shall  have  such  appellate  jurisdiction  and  powers  as 
may  be  provided  by  law ; 

6.  Said  courts  shall  also  have  and  exercise  all  the  powers  usually  pos- 
sessed and  exercised  by  courts  of  record  at  the  common  law,  except  as 
now  or  hereafter  modified  by  the  laws  of  this  state,  or  by  rule  of  the 
supreme  court,  for  the  full  exercise  of  the  jurisdiction  hereby  conferred, 
and  shall  have  the  power  to  make  all  orders  in  any  cause  pending  therein, 
which  may  be  necessary  or  proper  for  carrying  into  effect  the  jurisdic- 
tion vested  in  such  courts  by  law,  and  to  give  full  effect  to  any  judgment 
of  such  courts  and  may  enforce  any  lawful  order  so  made  by  attachment 
and  proceedings  for  contempt ; 

7.  Parties  to  any  civil  action  pending  in  any  circuit  court,  and  parties 
to  any  question  of  difference  which  might  be  the  subject  of  any  civil 
action,  without  bringing  suit,  may  agree  upon  a  case  containing  the  facts 
of  the  matter  in  controversy,  and  submit  the  same  to  the  court,  and  the 
court  shall  thereupon  hear  and  determine  the  cause  and  render  judgment 
thereon,  as  in  other  cases.  But  if  such  case  be  agreed  upon  without  action, 
it  must  appear  by  affidavit  that  the  controversy  is  real  and  the  proceed- 
ings in  good  faith,  to  determine  the  rights  of  the  parties ; 

8.  Said  circuit  courts  may  from  time  to  time  make  rules  for  regulating 
the  practice  of  the  said  courts  in  matters  not  covered  by  rule  of  the 
supreme  court  or  by  statute. 

A  merger  of  sections  307  (11782),  308  (11783),  312  (11787),  and  a  part  of  sectlona 
310  (11785)  and  311   (11786)  ;  also  follows  section  10  article  VII  of  the  constitution. 

Sec.  2.  The  several  circuit  courts  of  this  state  shall  be  courts  of  chan- 
cery within  and  for  their  respective  counties,  the  powers  of  which  shall 
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be  exercii«ed  by  the  circuit  judges  thereof;  and  the  name  and  style  of 
such  courts  sitting  in  chancery  shall  be,  "the  circuit  court  for  the  county 
of  ,  in  chancery." 

Section  415.      (11931.)      No  change. 

Sec.  3.  Such  courts  shall  dismiss  every  suit  concerning  property,  ex- 
cepting suits  between  co-partners,  and  suits  for  the  enforcement  of 
mechanics'  liens,  suits  for  the  foreclosure  of  mechanics'  liens,  and  suits 
for  the  foreclosure  of  mortgages,  and  suits  for  the  foreclosure  of  land 
contracts  or  other  liens  upon  real  estate,  where  the  matter  in  dispute 
shall  not  exceed  one  hundred  dollars  with  costs  to  the  defendant. 

A  part  of  section  435   (11952),  as  amended  by  act  14,   1913. 

Sec.  4.  The  powers  and  jurisdiction  of  the  circuit  courts  and  circuit 
judges  in  chancery,  in  and  for  their  respective  counties,  shall  be  co-exten- 
sive with  the  powers  and  jurisdiction  of  the  courts  and  judges  in  chancery 
in  England  as  existing  on  March  1,  1847,  with  the  exceptions,  additions 
and  limitations  created  and  imposeci  by  the  constitution  and  laws  of  this 
state.  Said  circuit  court  in  chancery  shall  also  have  jurisdiction  and 
authority : 

1.  To  hear  and  determine  all  cases  of  encroachments  upon  the  public 
highways,  streets,  and  public  alleys,  in  organized  townships,  incorporated 
villages  and  cities  in  this  state; 

2.  In  all  matters  concerning  nuisances  and  waste,  where  there  is  not  a 
plain,  adequate  and  complete  remedy  at  law,  and  may  grant  injunctions 
to  stay  and  prevent  such  nuisances  and  waste; 

3.  To  appoint  receivers  in  all  cases  pending  in  chancery,  when  such 
appointment  is  allowed  by  law,  as  well  in  vacation  and  at  chambers  as 
during  the  sessions  of  the  court; 

4.  To  hear  and  determine  suits  instituted  by  any  person  claiming  the 
legal  or  equitable  title  to  lands,  whether  in  possession  or  not,  against  any 
other  person  not  in  possession,  setting  up  a  claim  thereto  in  opposition 
to  the  title  claimed  by  the  plaintiff:  Anci,  if  the  plaintiff  shall  establish 
his  title  to  such  lands,  the  defendant  shall  be  decreed  to  release  to  the 
plaintiff  all  claims  thereto ; 

5.  A  bill  of  recovery  may  be  filed  and  the  defendant  shall  be  compelled 
to  answer  same  where  the  defendant  is  charged  with  having  given  to 
another  person  a  power  of  attorney  to  enter  up  a  judgment,  or  with  hav- 
ing confessed  or  suffered  any  judgment  purporting  to  be  for  a  sum  or 
debt  due,  when  in  fact  nothing,  or  only  a  part  of  the  sum  mentioned  in 
such  warrant  of  attorney  or  judgment  is  due,  with  intention  to  defraud 
the  just  creditors  of  such  defendant,  or  to  place  the  property  of  the  de- 
fendant out  of  the  reach  of  his  creditors,  or  to  hold  the  same  in  some 
secret  trust  or  confidence,  or  for  the  benefit  of  such  defendant ; 

6.  Whenever  an  execution  against  the  property  of  defendant  shall  have 
been  issued  in  a  judgment  at  law  and  shall  have  been  returned  unsatis- 
fied in  whole  or  in  part,  the  party  suing  out  this  execution,  may  file  a 
bill  in  chancery  against  such  defendant,  and  any  other  person,  to  compel 
a  discovery  of  any  property  or  things  in  action  belonging  to  the  defend- 
ant, and  of  any  property,  money  or  things  in  action,  due  to  him,  or  held 
in  trust  for  him,  an(i  to  prevent  the  transfer  of  any  such  property,  money 
or  things  in  action,  or  the  payment  or  delivery  thereof  to  the  defendant. 
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except  where  such  trust  has  been  created  by,  or  the  fund  is  held  in  trust 
as  proceeding  from  some  person  other  than  the  defendant.  The  court 
shall  have  power  to  compel  such  discovery  and  to  prevent  such  transfer, 
payment  or  delivery  and  decree  satisfaction  of  the  money  remaining  due 
on  such  judgment,  out  of  any  property,  money  or  other  things  in  action 
belonging  to  the  defendant,  or  held  in  trust  for  him,  with  the  exception 
above  stated,  which  shall  be  discovered  by  proceedings  in  chancery, 
whether  the  same  were  originally  liable  to  be  taken  by  execution  in  law 
or  not :  Provided^  This  section  shall  not  apply  to  property  exempt  from 
execution. 

A  merger  of  sections  433  (11950K  436  (11953),  437  (11954),  489  (11956),  446  (11963), 
147  (11964),  448  (11965),  11132  (13316),  and  11213  (13324). 
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CHAPTER  VII. 

TIMB  AND  PLACE  OF  HOLDING  CIBCUIT  COURTS. 

Section  1.  In  every  comity  organized  for  judicial  purposes,  there 
shall  be  held  at  least  four  terms  of  court  in  each  year. 

Follows  section  8,  article  YII   constitution.     Supersedes  section  801.      (11776.) 

Sec.  2.  The  times  now  fixed  for  holding  the  terms  of  court  in  the  sev- 
eral counties,  shall  continue  to  be  the  times  for  holding  such  terms  until 
changed  in  the  following  manner: 

The  circuit  court  of  any  county  may,  by  order  entered  upon  the  journal 
of  said  court,  change  the  times  of  holding  such  terms  in  said  county  from 
time  to  time,  but  such  change  shall  not  be  effective  until  the  expiration 
of  three  months  from  the  date  of  entry  of  such  order. 

Supersedes  section  302.     (11776.) 

Sec.  3.  Whenever  it  shall  be  deemed  unsafe  or  inexpedient  by  reason 
of  war,  pestilence  or  other  public  calamity  to  hold  any  court  at  the  time 
,  and  place  appointed  therefor,  or  whenever  there  shall  be  no  court  house 
in  any  county,  or  when  the  court  house  shall  for  any  cause  be  unsafe  or 
unfit  for  the  holding  of  any  court,  the  judge  or  judges  of  the  court  may 
appoint  any  other  place  and  time  within  the  same  county  as  a  temporary 
place  for  holding  such  court.  The  place  so  appointed  shall  be  deemed 
the  court  house  of  the  county  for  the  time  being,  for  all  purposes  con- 
nected with  said  court. 

This  section  merges  sections  305  (11780),  1104   (12595),  1106  (12597)  and  1107  (12598). 

Sec.  4.  Every  such  appointment  shall  be  made  by  an  order  in  writing, 
signed  by  the  judge  or  judges  making  the  same,  and  shall  be  publish^ 
by  advertisement  in  such  newspaper,  or  in  such  other  manner  as  shall 
be  required  in  the  order. 

Section    1105.      (12596.)      No   substantial   change. 

Sec.  5.  If  from  any  cause  the  judge  of  any  circuit  or  superior  court 
shall  fail  to  attend  on  the  first  day  or  any  succeeding  day  of  any  term, 
said  court  shall  stand  adjourned  until  the  next  day  in  which  court  may  be 
lawfully  held,  and  shall  stand  adjourned  from  day  to  day  until  a  judge 
lawfully  authorized  to  hold  said  court,  shall  be  in  attendance.  Said 
courts  at  law  and  in  chancery,  shall  on  all  lawful  days  and  times  be 
deemed  to  be  in  actual  session  from  the  first  day  of  any  term  until  the 
first  day  of  the  next  succeeding  term,  notwithstanding  any  formal  ad- 
journment thereof:  And,  if  any  judge  authorized  to  hold  such  court, 
shall  at  any  time  be  in  attendance  thereon,  he  shall  have  full  power  to 
hear,  try  and  determine  all  causes,  matters  and  proceedings  within  the 
jurisdiction  of  said  court  which  may  in  a  lawful  manner  be  brought  be- 
fore him.    Judges  of  circuit  courts  may  hold  court  for  each  other. 

Combines   and    supersedes   section   303    (11777).   ns   amended  by  act   58,   1903;   section    1 
act   315,   1909,    (12612),  and  act   73.    1909,    (11870).   1095,   (12586). 
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Sec.  6.  All  causes  and  matters,  of  whatsoever  name  or  kind,  pending 
at  any  term  of  any  circuit  court,  which  shall  not  have  been  held  from 
the  absence  of  the  circuit  judge,  shall  stand  continued  till  the  next  term ; 
and  all  persons  bound  by  recognizance  or  otherwise  to  appear  at  any 
such  court,  either  as  witnesses  or  parties  to  any  proceedings  cognizable 
therein,  shall  be  bound  to  appear  at  the  next  term  of  the  circuit  court 
appointed  to  be  held  in  the  county ;  and  all  such  recognizances  shall  con- 
tinue in  force  and  be  as  binding  and  obligatory  on  the  parties  thereto 
as  if  no  failure  of  a  term  had  occurred,  unless  a  new  recognizance,  ap- 
proved according  to  law,  shall  be  entered  into  for  such  appearance. 

Section  304.     (11779.)     No  change. 

Sec.  7.  In  the  county  of  Ingham,  the  terms  of  court  shall  be  held 
alternately  in  the  city  of  Lansing  and  in  the  county  seat,  and  in  the 
county  of  Calhoun  the  terms  of  court  shall  be  held  alternately  in  the  city 
of  Battle  Creek  and  in  the  county  seat.  Any  term  of  court  held  in  any 
of  the  above  mentioned  places,  shall  be  deemed  to  continue  until  the  first 
day  of  the  next  succeeding  term  of  court  held  in  the  same  place:  Pro- 
vided, That  the  common  councils  of  said  cities  of  Lansing  and  Battle 
Creek,  or  the  citizens  thereof,  shall  furnish  and  provide  free  of  expense 
to  the  said  counties  of  Ingham  and  Calhoun  respectively,  suitable  places 
for  holding  said  courts  within  said  city  and  transacting  the  business 
thereof,  and  also  suitable  offices  and  vaults  for  the  offices  of  the  deputy 
county  clerks  to  be  maintained  in  said  cities,  and  also  suitable  and  suffi- 
cient jails  for  the  incarceration  of  prisoners  during  the  sittings  of  said 
courts,  all  of  which  shall  be  subject  to  the  inspection  and  approval  of 
the  judges  of  said  courts  respectively,  which  approval  shall  be  in  writing 
and  shall  be  filed  with  the  clerks  of  said  counties  respectively. 

This  and  the  foUowinf?  section  combine  and  supersede  act  272,  1905,  (11761-66)  and 
sections  18  and  22,  act  125,  1895. 

Sec.  8.  A  deputy  clerk  shall  be  appointed  by  each  of  the  county  clerks 
of  said  counties  of  Ingham  and  Calhoun  respectively,  as  provided  by  law, 
whose  salaries  shall  be  fixed  by  the  boards  of  supervisors  of  said  counties, 
and  paid  by  said  counties  respectively,  and  who  shall  attend  upon  each 
session  of  the  courts  held  in  said  cities  of  Lansing  and  Battle  Creek 
respectively,  and  shall  maintain  offices  in  said  cities,  at  the  places  ap- 
pointed for  holding  said  courts. 

New  section. 
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CHAPTER  VIII. 

JOINDBB   AND   SEVERANCE    OP  CAUSES  OP   ACTION   AND  THE  CONSOLIDATION  OP 

ACTIONS. 

Section  1.  The  plaintiff  may  join  in  one  action,  at  law  or  In  equity, 
as  many  causes  of  action  as  he  may  have  against  the  defendant,  but  legal 
and  equitable  causes  of  action  may  not  be  joined;  but  when  there  is  more 
than  one  plaintiff,  the  causes  of  action  joined  must  be  joint,  and  if  there 
be  more  than  one  defendant,  the  liability  must  be  one  asserted  against 
all  of  the  material  defendants,  or  sufficient  grounds  must  appear  for  unit- 
ing the  causes  of  action  in  order  to  promote  the  convenient  administra- 
tion of  justice,  or  when  several  suits  shall  be  commenced  against  joint 
and  several  debtors,  in  the  same  court,  the  plaintiff  may,  in  any  stage 
of  the  proceedings,  consolidate  them  into  one  action.  If  it  appear  that 
any  such  causes  of  action  cannot  be  conveniently  disposed  of  together, 
the  court  may  order  separate  trials,  or  whenever  several  suits  shall  be 
pending  in  the  same  court,  by  the  same  plaintiff  against  the  same  defend- 
ant, for  causes  of  action  which  may  be  joined,  the  court  in  which  the  same 
shall  be  prosecuted  may,  in  its  discretion,  order  the  several  suits  to  be 
consolidated  into  one  action. 

The  foregoing  section  IB  t  merger  of  federal  Equity  Rule  26  and  sections  10087  (12730) 
and  10088   (12740). 

Sec  2.  When  any  person  shall  die,  leaving  heirs,  either  in  the  same 
or  in  different  degrees ;  and  where  several  persons  shall  be,  in  any  other 
way,  entitled  to  real  estate  as  tenants  in  common,  or  as  joint  tenants, 
they  may  bring  a  joint  action  for  the  recovery  thereof,  or  may  bring 
several  actions  for  their  respective  shares  or  interests. 

Section    11198    (18383). 
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CHAPTER  IX. 

LIMITATION  OP  ACTIONS, 

Section  1.  Hereafter  no  person  shall  bring  or  maintain  any  action 
for  the  recovery  of  any  lands,  or  the  possession  thereof,  or  make  any  entry 
thereupon,  nnless  such  action  is  commenced  or  entry  made  within  the 
time  herein  limited  therefor,  after  the  right  to  make  such  entry  or  to 
bring  such  action  shall  have  first  accrued  to  the  plaintiff,  or  to  some  per- 
son through  whom  he  claims,  to-wit : 

1.  Witiiin  five  years,  where  the  defendant  claims  title  to  the  land  in 
question,  by  or  through  some  deed  made  upon  a  sale  thereof  by  an  execu- 
tor, administrator,  guardian  or  testamentary  trustee,  or  by  a  sheriff,  or 
other  proper  ministerial  officer,  under  the  order,  judgment,  decree  or 
process  of  a  court,  or  legal  tribunal  of  competent  jurisdiction  within  this 
state,  or  by  a  sheriff  upon  a  mortgage  foreclosure  sale;  or  through  a  de- 
vise in  any  will  which  shall  have  b^n  probated  in  this  state  for  fifteen 
years,  during  which  period  no  suit  in  chancery  has  been  brought  to  test 
the  validity  of  such  devise :  Provided,  That  in  cases  where  such  fifteen 
year  period  has  already  elapsed  such  rights  of  entry  or  actions  shall  be 
barred  after  two  years  from  the  passage  hereof,  or  in  case  such  right  has 
not  accrued,  then  after  two  years  from  the  accruing  thereof; 

2.  Within  ten  years,  where  the  defendant  claims  title  under  a  deed 
made  by  some  officer  of  this  state,  or  of  the  United  States,  authorized  to 
make  deeds  upon  the  sale  of  lands  for  taxes  assessed  and  levied  within 
this  state; 

3.  Within  fifteen  years  in  all  other  cases:  Provided,  That  the  pro- 
visions of  this  section  shall*  not  apply  to  actions  brought  by  any  muni- 
cipal corporation,  for  the  recovery  of  the  possession  of  any  public  high- 
way, street  or  alley,  or  any  other  public  grounds. 

Section  9714  as  amended  by  act  243.  1911,  (14119);  act  46,  1907.  (14133-*),  9162, 
(11312). 

Skc.  2.  If  such  right  or  title  first  accrued  to  an  ancestor,  predecessor, 
or  grantor  of  the  person  who  brings  the  action,  or  makes  the  entry,  or 
to  any  other  person  from  or  under  whom  he  claims,  the  said  above  per- 
iods of  limitation  shall  be  computed  from  the  time  when  the  right  or  title 
so  first  accrued  to  said  ancestor,  predecessor,  grantor  or  other  person. 

Section  9715.      (14120.)      No  change. 

Sec.  3.  In  the  construction  of  this  chapter,  the  right  to  make  an  entry 
or  bring  an  action  to  recover  land,  shall  be  deemed  to  have  first  accrued 
at  the  times  respectively  hereinafter  mentioned,  that  is  to  say : 

1.  Whenever  any  person  shall  be  disseized,  his  right  of  entry  or  of 
action  shall  be  deemed  to  have  accrued  at  the  time  of  such  disseizin ; 

2.  When  he  claims  as  heir  or  devisee  of  one  who  died  seized,  his  right 
shall  be  deemed  to  have  accrued  at  the  time  of  such  death,  unless  there 
is  another  estate,  intervening  after  the  death  of  such  ancestor  or  de- 
visor, in  which  case  his  right  shall  be  deemed  to  accrue  when  such  in- 
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termediate  estate  shall  expire,  or  when  it  would  have  expired  by  its  own 
limitation ; 

3.  When  there  is  such  an  intermediate  estate,  and  in  all  other  cases, 
where  the  party  claims  by  force  of  any  remainder  or  reversion,  his  right, 
so  far  as  it  is  aflfected  by  the  limitation  herein  prescribed,  shall  be  deemed 
to  accme  when  the  intermediate  or  precedent  estate  would  have  expired 
by  its  own  limitation,  notwithstanding  any  forfeiture  thereof,  for  which 
he  might  have  entered  at  an  earlier  time; 

4.  The  preceding  clause  shall  not  prevent  any  person  from  entering, 
when  entitled  to  do  so  by  any  forfeiture,  or  breach  of  condition,  but  if 
he  claims  under  such  a  title,  his  right  shall  be  deemed  to  have  accrued 
when  the  forfeiture  was  incurred,  or  the  condition  broken ; 

5.  In  all  cases  not  otherwise  provided  for,  the  right  shall  be  deemed 
to  have  accrued  when  the  claimant  or  the  person  under  whom  he  claims, 
first  became  entitled  to  the  possession  of  the  premises,  under  the  title 
upon  which  the  entry  or  action  is  founded. 

Section   9716.      (14121.)      Modified. 

Sec.  4.  In  every  action  for  the  recovery  of  real  estate  or  the  pos- 
session thereof,  the  person  establishing  the  legal  title  to  the  premises 
shall  be  presumed  to  have  been  in  possession  thereof  within  the  time  lim- 
ited by  law  for  bringing  such  action,  unless  it  shall  appear  that  the  same 
has  been  possessed  adversely  to  such  legal  title  by  the  defendant  or  by 
those  from  or  under  whom  he  claims,  or  that  the  grantee,  or  his  assigns, 
in  a  contract  of  purchase  have  been  in  possession  claiming  title  by  virtue 
of  said  contract  of  purchase  for  a  period  of  twenty  years  after  the  last 
payment  was  due  on  said  contract  or  after  the  last  payment  was  made 
on  said  contract  of  purchase.  The  provisions  of  this  section  shall  not 
apply  to  any  contract  of  purchase  which  is  now  the  subject  of  litigation. 

Section  9717  as  amended  by  act  351,  1913.      (14122.) 

Se)C.  5.  If  at  the  time  when  any  right  of  entry,  or  of  action,  as  afore- 
said, shall  first  accrue  or  have  accrued,  the  person  entitled  to  such  entry 
or  action  shall  be,  or  shall  have  been,  within  the  age  of  twenty-one  years, 
insane,  or  imprisoned,  such  person,  or  any  one  claiming  from,  by  or  under 
him,  may  make  such  entry,  or  bring  such  action,  at  any  time  within  five 
years  after  such  disability  shall  be  or  shall  have  been  removed,  although 
the  time  limited  therefor  in  the  first  section  of  this  chapter  may  have 
expired. 

Section   9718.      (14128.)      Modified. 

Sec.  6.  If  the  person  first  entitled  to  make  such  entry,  or  bring  such 
action,  shall  die,  or  shall  have  died  during  the  continuance  of  any  of  the 
disabilities  mentioned  in  the  preceding  section,  and  no  determination  or 
judgment  shall  have  been  had  of,  or  upon  the  title,  right  or  action,  which 
accrued  to  him,  the  entry  may  be  made,  or  action  brought,  by  his  heirs, 
or  any  one  claiming  under  him,  at  any  time  within  five  years  after  his 
death,  although  the  time  limited  therefor  in  the  first  section  of  this  chap- 
ter may  have  expired. 

Section  9719.      (14124.)     No  change. 

Sec.  7.    If,  at  the  time  when  such  right  of  entry  or  of  action  shall  first 
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accrue,  the  person  entitled  thereto  shall  be  nnder  any  of  the  disabilities 
before  mentioned,  and  shall  die  without  having  recovered  the  premises, 
no  further  time  for  making  such  entry  or  bringing  such  action,  beyond 
that  hereinbefore  prescribed,  shall  be  allowed  by  reason  of  the  disability 
of  any  other  person. 

Section  9720.     (14125.)     No  change. 

Sec.  8.  No  person  shall  be  deemed  to  have  been  in  possession  of  any 
lands,  within  the  meaning  of  this  chapter  merely  by  reason  of  having 
made  an  entry  thereon,  unless  he  shall  have  continued  in  open  and  peace- 
able possession  of  the  premises  for  at  least  one  year  next  after  such  entry, 
or  unless  an  action  shall  be  commenced  upon  such  entry  and  seizin,  within 
one  year  after  he  shall  be  ousted  or  dispossessed  of  the  premises. 

Section  9721.     (14126).     No  change. 

Sec.  9.  All  actions  and  rights  shall  be  governed  and  determined 
according  to  the  law  under  which  the  right  accrued,  in  respect  to  the 
limitations  of  such  actions  or  right  of  entry. 

Section  9722.     (14127.)     No  anbetantial  change. 

Sec.  10.  If  any  action,  of  which  the  commencment  is  limited  by  this 
chapter,  shall  be  abated  by  the  death  of  any  party  thereto,  or  if,  after 
verdict  for  the  plaintiflf,  the  judgment  shall  be  arrested,  or  if  judgment 
in  any  such  action  be  given  for  the  plaintiff,  and  the  judgment  shall  be 
reversed  for  error  therein,  the  plaintiff,  or  any  person  claiming  from,  by 
or  under  him,  may  bring  an  action  for  the  same  cause  at  any  time  within 
one  year  after  the  determination  of  the  original  action  or  after  the  re- 
versal of  the  judgment. 

Section  9728.     (14128.)     No  substantial  change. 

Sbc.  11.  No  suit  for  the  recovery  of  any  land,  shall  be  commenced  by 
or  in  behalf  of  the  people  of  this  state,  unless  within  fifteen  years  after 
the  right  or  title  of  the  people  of  the  state  therein  first  accrued,  or  within 
fifteen  years  after  the  said  people  or  those  from  or  through  whom  they 
claim,  shall  have  been  seized  or  possessed  of  the  premises,  or  shall  have 
received  the  rents  and  profits  of  the  same,  or  some  part  thereof. 

Section  9724.      (14129.)     Modified. 

Sbc.  12.  No  suit  or  proceeding  shall  be  maintained  to  foreclose  a 
mortgage  on  real  estate,  either  at  law  or  in  equity,  unless  commenced 
within  fifteen  years  from  and  after  such  mortgage  shall  become  due  and 
payable,  or  within  fifteen  years  after  the  last  payment  was  made  on  said 
mortgage. 

Section  9725.     (14180.)     No  substantial  change. 

LIMFTATION  OP   PERSONAL  ACTTIONS. 

Sbc.  13.  All  actions  in  any  of  the  courts  of  this  state  shall  be  com- 
menced within  six  years  next  after  the  causes  of  action  shall  accrue,  and 
not  afterward,  except  as  hereinafter  specified :    Provided,  however, 

1.    That  actions  founded  upon  judgments  or  decrees  .^e^^ 
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court  of  record  of  the  United  States,  or  of  this  ^thtCy  of  of  some  other 
of  the  United  States,  dud  fictions  founded  upon  bonds  of  public  oiBceni, 
actions  founded  upon  covenants  in  deeds  and  mortgages  of  real  estate, 
may  be  brought  at  any  time  within  ten  years  from  tte  time  of  the  rendi- 
tion of  such  judgment,  or  the  time  when  the  cause  of  action  accrued  on 
such  bond  or  covenant ; 

2.  Actions  to  recover  damages  for  injuries  to  person  or  property  shall 
be  brought  within  three  years  from  the  time  said  actions  accrue,  and  not 
afterwards ; 

3.  Actions  against  sheriffs  for  the  misconduct  or  neglect  of  themselves, 
or  their  deputies,  actions  for  trespass  upon  lands,  for  assault  and  bat- 
tery, for  false  imprisonment,  for  malicious  prosecution,  for  libel  or  slan- 
der, for  malpractice  of  physicians,  surgeons  or  dentists,  all  actions  for 
the  recovery  of  any  penalty  or  forfeiture  on  any  penal  statute  brought 
in  the  name  of  the  people  of  this  state,  and  actions  brought  to  charge 
any  sui*ety  for  costs,  or  on  any  bond  or  recognizance  given  on  appeal 
from  any  court  in  this  state,  shall  be  brought  within  two  years  from  the 
time  the  cause  of  action  accrues,  and  not  afterwards. 

4.  Provided,  further.  That  actions  brought  to  charge  any  surety  on 
any  bond  of  an  executor,  administrator  or  guardian,  may  be,  and  in  all 
cases  shall  be  brought  at  any  time  within  two  years  after  the  discharge 
of  such  executor,  administrator  or  guardian. 

Combines  seetlons  9728  (14135),  9729  (14136),  9730  (14137).  9748  (14155).  9751 
(14158),  afl  amended  by  act  239,  1909.  9753  (14161).  and  section  5  of  act  104.  1909,  (4114), 
act   155,   1899.    (1416314164).   and  supersedes  section  8727    (11583). 

Sec.  14.  In  actions  brought  to  recover  the  balance  due  upon  a  mutual 
and  open  account  current,  the  cause  of  action  shall  be  deemed  to  have 
accrued  at  the  time  of  the  last  item  proved  in  such  account. 

Section  9732    (14139).  omitting  the  words  "of  debt  or  assempsit.'* 

Sec.  15.  If  any  person  entitled  to  bring  any  of  the  actions  mentioned 
in  this  chapter  shall,  at  the  time  when  the  cause  of  action  accrues,  be 
within  the  age  of  twenty-one  years,  insane^  or  imprisoned  in  the  state 
prison,  such  person  may  bring  the  action  within  the  times  in  this  chap- 
ter respectively  limited,  after  the  disability  shall  be  removed :  Provided^ 
If  any  person  not  already  barred  by  the  provisions  of  law  heretofore  ex- 
isting, from  maintaining  any  of  said  actions,  shall  be  barred  according 
to  the  foregoing  provisions  of  this  enactment  therefrom,  then  such  person 
may  bring  such  action  within  one  year  after  this  act  shall  take  effect,  and 
not  afterwards. 

Section  9788.     (14140.)     Modified. 

Sec.  16.  When  any  person  shall  be  disabled  to  prosecute  an  action  in 
the  courts  of  this  state,  by  reason  of  his  being  an  alien,  subject  or  citizen 
of  any  country  at  war  with  the  United  States,  the  time  of  the  continu- 
ance of  such  war  shall  not  be  deemed  a  part  of  the  respective  periods 
herein  limited  for  the  commencement  of  any  of  the  actions  before  men- 
tioned. 

Section  9735.     (14142.)      No  change. 
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Sbc.  17.  If  at  the  time  when  any  canise  of  action  shall  accrue  against 
any  person,  he  shall  be  out  of  the  state,  the  action  may  be  commenced 
within  the  time  herein  limited  therefor,  after  such  person  shall  come  into 
tbis  state;  and  if  after  any  cause  of  action  shall  have  accrued,  the  person 
against  whom  it  shall  have  accrued  shall  be  absent  from  this  state,  any 
and  all  periods  of  absence  in  excess  of  two  months  at  one  time,  shall  not 
be  taken  as  any  part  of  the  time  limited  for  the  commencement  of  the 
action. 

Fomer  taction  9736  (14143)  amended  In  order  to  apply  to  absent  defendant  who  does 
not  actually  reside  out  of  the  state. 

Sec.  18.  If  any  person  entitled  to  bring  any  of  the  actions  before  men- 
tioned in  this  chapter,  or  liable  to  any  such  actions,  shall  die  before  the 
expiration  of  the  time  herein  limited,  or  within  thirty  days  after  the  ex- 
piration of  the  said  time,  and  if  the  cause  of  action  does  by  law  survive, 
the  action  may  be  commenced  by  or  against  the  executor  or  administrator 
of  the  deceased  person  or  the  claim  may  be  proved  as  a  debt  against  the 
estate  of  the  deceased  person,  as  the  case  may  be,  at  any  time  within  two 
years  after  granting  letters  testamentary  or  of  administration,  and  not 
afterwards.  If  barred  by  the  provisions  of  this  chapter. 

Section  0737.      (14144.)      No  change. 

Sec.  19.  If,  in  any  action,  duly  commenced  within  the  time  limited  in 
this  chapter,  and  allowed  therefor,  the  writ  or  declaration  shall  fail  of  a 
sufficient  service  or  return,  by  any  unavoidable  accident,  or  by  any  de- 
fault or  neglect  of  the  officer  to  whom  it  is  committed,  or  if  the  writ  be 
abated  or  the  action  otherwise  avoided  or  defeated,  by  the  death  of  any 
party  thereto,  or  for  any  matter  of  form,  or  if  after  a  verdict  for  the 
plaintiff,  the  judgment  shall  be  arrested,  or  if  a  judgment  for  the  plaintiff 
shall  be  reversed  on  a  writ  of  error,  the  plaintiff  may  commence  a  new 
action  for  the  same  cause,  at  any  time  within  one  year  after  the  abate- 
ment or  other  determination  of  the  original  suit,  or  after  the  reversal 
of  the  judgment  therein ;  and  if  the  cause  of  action  does  by  law  survive, 
his  executor  or  administrator  may,  in  case  of  his  death,  commence  such 
new  action  within  the  said  one  year. 

Section  9738.     (14145.)     No  change. 

Sec.  20.  If  any  person  who  is  liable  to  any  of  the  actions  mentioned 
in  this  chapter,  shall  fraudulently  conceal  the  cause  of  such  action  from 
the  knowledge  of  the  person  entitled  thereto,  the  action  may  be  com- 
menced at  any  time  within  two  years  after  the  person  who  is  entitled  to 
bring  the  same  shall  discover  that  he  had  such  cause  of  action,  although 
such  action  would  be  otherwise  barred  by  the  provisions  of  this  chapter. 

Section  9739.     (14146.)     No  change. 

Sex?.  21.  In  actions  founded  upon  contract  express  or  implied,  no 
acknowledgment  or  promise  shall  be  evidence  of  a  continuing  contract, 
whereby  to  take  a  case  out  of  the  provisions  of  this  chapter,  or  to  de- 
prive any  party  of  the  benefit  thereof,  unless  such  acknowledgment  or 
promise  be  made  or  contained  by  or  in  some  writing,  signed  by  the  party 
to  be  charged  thereby.  ^ 
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Sec.  22.  If  there  be  two  or  more  joint  contractors  or  joint  executors 
or  administrators  of  any  contractor,  no  such  joint  executor  or  adminis- 
trator shall  lose  the  benefit  of  the  provisions  of  this  chapter,  so  as  to  be 
chargeable,  by  reason  of  any  acknowledgment  or  promise,  made  or  signed 
by  any  other  or  others  of  them. 

Section  9741.     (14148.)     No  change. 

Sec.  23.  In  actions  commenced  against  two  or  more  joint  contractors, 
or  joint  executors  or  administrators  of  any  contractor,  if  it  shall  appear 
on  the  trial  or  otherwise,  that  the  plaintiff  is  barred  by  the  provisions 
of  this  chapter,  as  to  one  or  more  of  the  defendants,  but  entitled  to  re- 
cover against  any  other  or  others  of  them,  by  virtue  of  a  new  acknowledg- 
ment or  promise,  or  otherwise,  judgment  shall  be  given  for  the  plaintiff 
as  to  any  of  the  defendants  against  whom  he  is  entitled  to  recover,  and 
for  the  other  defendant  or  defendants  against  the  plaintiff. 

Section   9742.     (14149.)     No  change. 

Sbc.  24.  If  in  any  action  on  contract,  the  defendant  shall  move  to  dis- 
miss on  the  ground  that  any  other  person  ought  to  have  been  jointly  sued, 
it  shall  be  a  good  answer  to  such  motion,  if  true  in  fact,  that  the  action 
was,  by  the  provisions  of  this  chapter,  barred  against  the  person  so  named 
in  such  motion,  but  was  not  so  barred  by  reason  of  such  acknowledgment 
or  promise,  as  against  such  defendant. 

Section  9743.     (14150.)     Slightly  modified. 

Sec.  25.  Nothing  contained  herein  shall  alter,  take  away,  or  lessai 
the  effect  of  a  voluntary  payment  of  any  principal  or  interest,  made  by 
any  person ;  but  no  endorsement  or  memorandum  of  any  such  payment 
written  or  made  upon  any  promissory  note,  bill  of  exchange  or  other 
writing,  by  or  on  behalf  of  the  party  to  whom  such  payment  shall  be 
made,  or  purport  to  be  m'ade,  shall  be  deemed  suflScient  proof  of  the 
payment,  so  as  to  take  the  case  out  of  the  operation  of  the  provisions  of 
this  chapter. 

Section  9744.  (14151.)  No  change  in  substance.  Word  "voluntary*'  inserted  in  second 
line  is  declaratory  of  existing  law. 

Sec.  26.  If  there  are  two  or  more  joint  contractors,  or  joint  executors 
or  administrators  of  any  contractor,  no  one  of  them  shall  lose  the  benefit 
of  the  provisions  of  this  chapter  so  as  to  be  chargeable  by  reason  only  of 
any  payment  made  by  any  other  or  others  of  them. 

Section   9745.      (14152.)      No  change. 

Sec.  27.  The  provisions  of  this  chapter  shall  not  be  deemed  to  bar  a 
claim  made  by  way  of  set-off,  unless  such  claim  for  set-off  was  barred  at 
the  time  plaintiff's  cause  of  action  accrued. 

In   place  of   former   section   974tf.      (14153.) 

Sec.  28.  The  limitations  hereinbefore  prescribed  for  the  commence- 
ment of  actions,  shall  apply  to  the  same  actions  when  brought  in  the  name 
of  the  people  of  this  state,  or  in  the  name  of  any  officer  or  otherwise,  for 
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the  benefit  of  the  state,  in  the  same  manner  as  to  actions  brought  by  in- 
dividuals. 

Section  9747.      (14154.)      No  change. 

Se>c.  29.  The  time  dnring  which  any  case  in  chancery,  commenced  by 
any  debtor,  has  or  may  be  pending  and  undetermined,  shall  not  be  com- 
puted as  constituting  any  part  of  the  period  limited  or  prescribed  by  any 
statute  of  limitations  in  force  at  the  time  of  the  commencement  of  such 
case  in  chancery,  prescribing  the  time  within  which  an  action  in  relation 
to  the  debt  or  subject  matter  in  dispute,  as  set  forth  in  the  proceedings 
in  such  case  in  chancery  should  or  might  be  commenced. 

Section    9754.      (14160.)      No   change. 
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CHAPTER  X. 

PLACE  FOB  THE  COMMENCMMBNT  OF  ACTIONS  AND  CHANGE  OF  VDNUB. 

SiocTiON  1.  Actions  shall  be  commenced  and  tried  in  the  proper  countj 
as  follows: 

1.  Actions  for  the  recovery  of  any  real  estate,  or  the  possession  there- 
of;  for  trespass  on  lands;  and  for  injuries  to  real  estate  and  actions  of 
replevin  shall  be  commenced  and  tried  in  the  county  where  the  subject  of 
the  action  shall  be  situated; 

2.  All  actions  founded  upon  wrongs,  and  contracts,  except  as  herein 
otherwise  provided,  shall  be  commenced  and  tried  in  the  county  where 
one  of  the  parties  shall  reside  at  the  time  of  commencing  such  action ; 

3.  Suits  may  be  commenced  against  any  street  railway  or  railroad 
company  in  any  county  where  the  principal  oflSce  of  such  company  within 
the  state  may  be  situated,  or  in  any  county  traversed  by  a  line  of  railroad, 
owned  or  operated  by  such  company,  or  in  any  county  in  which  such  com- 
pany shall  be  the  owner  or  lessee  of  a  right  of  way  for  a  line  of  road  : 
Provided^  That  if  such  line  of  road  traverses  the  county  of  the  plaintiflTs 
residence,  suit  shall  be  brought  in  such  county ; 

4.  Suits  may  be  commenced  against  foreign  and  domestic  insurance 
companies,  fraternal  co-operative  and  mutual  benefit  associations,  hav- 
ing for  their  object  insurance  against  fire,  death,  sickness,  accident,  or 
any  form  or  risk  whatever;  and  against  foreign  and  domestic  surety 
and  bonding  companies,  in  the  circuit  court  of  any  county  in  this  state, 
in  which  the  plaintiff  resides,  and  in  which  such  company  is  authorized 
to  issue  policies,  or  take  risks. 

5.  In  cases  where  the  plaintiff  is  a  resident  of  the  state  of  Michigan, 
suits  may  be  commenced  in  any  county  where  the  plaintiff  resides,  against 
any  corporation  not  organized  under  the  laws  of  this  state;  and  where 
the  plaintiff  is  a  non-resident  of  the  state  of  Michigan,  where  the  cause 
of  action  accrued  within  the  state  of  Michigan,  such  plaintiff  may  bring 
action  in  the  county  where  the  cause  of  action  accrued ; 

6.  Suits  may  be  commenced  against  any  corporation  doing  a  tele- 
graph, telephone  or  an  express  business,  in  this  state,  in  any  county 
within  which  any  such  company  maintains  an  oflBce,  or  exchange,  for 
the  transaction  of  business; 

7.  Suits  may  be  commenced  against  any  person,  firm  or  corporation, 
whether  resident  or  non-resident,  in  the  state  of  Michigan,  engaged  in 
the  business  of  maritime  commerce,  or  navigation,  within  the  state,  in  the 
courts  of  any  county  in  this  state,  in  which  the  boats  of  such  person,  firm 
or  corporation,  call  and  do  business; 

8.  Suits  against  public  officers,  or  against  any  person  specially  ap- 
pointed to  execute  orders  of  such  officers,  for  any  act  done  by  them,  by 
virtue  of  their  offices  re8i)ectively ;  and  suits  against  other  persons,  who 
by  the  command  of  such  officei*s,  or  in  their  aid  or  assistance,  do  any- 
thing touching  the  duties  of  such  office,  shall  be  commenced  and  tried  in 
the  county  where  the  fact  happened; 

9.  Every  action  for  any  penalty  or  forfeiture  shall  be  commenced  and 
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tried  in  the  county  where  the  act  was  done,  or  where  the  act  omitted  was 
required,  in  whole  or  in  part  to  be  done,  upon  which  the  penalty  or  for- 
feiture attached; 

10.  All  suits  commenced  in  this  state  by  order  of  a  probate  court, 
upon  any  bond  required  by  law  to  be  filed  with  such  court,  shall  be  com- 
menced and  tried  in  the  county  where  such  bond  is  filed ; 

11.  Suits  may  be  commenced  by  attachment  in  any  county,  as  pro- 
vided in  the  chapter  hereinafter  contained  relating  to  attachment  pro- 
ceedings ; 

12.  Every  suit  in  chancery  shall  be  commenced  in  the  circuit  court  for 
The  county  in  which  the  property  in  dispute  is  situated,  if  the  subject 
matter  is  local,  and  if  it  is  not  local,  in  the  county  where  one  of  the 
parties  in  interest  resides,  if  either  is  a  resident  of  the  state;  but  if  the 
subject  matter  is  not  local,  and  neither  party  resides  in  the  state,  the 
suit  may  be  brought  in  any  county ;  and  where  it  is  necessary  to  file  an 
information  or  bill  in  chancery,  either  to  compel  the  specific  performance 
of  contract,  cancellation  of  patents  from  the  state,  quiet  title,  or  other- 
wise to  affect  real  estate ;  and  when  such  real  estate  may  be  situated  in 
different  counties,  it  shall  be  competent  to  file  such  information  or  bill 
on  the  equity  side  of  the  circuit  court  of  any  one  of  said  counties  in 
which  a  part  of  said  real  estate  may  be  situate;  and  such  court  shall  have 
complete  jurisdiction  in  the  premises  as  fully  and  effectually  as  if  the 
whole  of  such  estate  were  situate  in  the  county  in  which  suit  may  be  com- 
menced. And  when  it  may  be  necessary  to  file  a  bill  or  information  or 
to  commence  any  proceedings  in  chancery  on  the  part  of  or  in  behalf  of 
the  state,  the  same  may,  at  the  election  of  the  attorney  general,  be  com- 
menced in  the  circuit  court  for  the  county  of  Ingham  on  the  equity  side 
thereof,  and  said  court  shall  have  complete  jurisdiction  and  full  power 
and  authority  in  the  premises :  Provided,  That  if  the  court  shall  deem 
it  necessary  for  the  convenience  of  parties  and  their  witnesses,  to  order 
such  issues  to  be  tried  in  some  other  county,  the  same  shall  be  tried  in 
the  county  so  designated :  Provided,  further,  That  nothing  in  this  sec- 
tion contained  shall  be  construed  to  abrogate  or  repeal  any  provision  of 
section  seventeen  of  act  number  eighty-two  of  the  public  acts  of  eight- 
een seventy-three,  the  same  being  section  seven  thousand  two  hundred 
eighty-two  of  the  compiled  laws  of  eighteen  hundred  ninety-seven,  rela- 
ting to  suits  by  receivers  of  mutual  fire  insurance  companies  for  assess- 
ments levied  by  them,  nor  of  section  eleven  of  act  two  hundred  fifty-five 
of  tha  public  acts  of  eighteen  hundred  ninety-nine,  relating  to  the  pre- 
vention of  trusts,  etc. 

Merges  seetUma  10216  (12869).  10217  (12870),  10218  (12871),  10650  (13706).  10432 
(7586),  1Q430  (7280),  10442  (18521),  10444  <855d),  4S4  (11951).  9800  (13862),  10027 
(12674),  7027    (7816),  515    (12033),  11014    (13211),  5520   (4243),  5196    (8165). 

CHANGE  OP  VENUE. 

Sbc.  2.  Each  of  the  circuit  courts,  upon  good  cause  shown,  may  change 
the  venue  in  any  civil  cause  pending  therein,  and  direct  the  issue  to  be 
tried  in  the  circuit  court  of  another  county,  and  make  all  necessary  rules 
and  orders  for  certifying  and  removing  such  cause,  and  all  matters  re- 
lating thereto,  to  the  court  in  which  such  issue  shall  be  ordered  to  be 
tried,  and  such  court  shall  thereupon  have  full  jurisdiction  of  such  cause 
the  same  as  though  such  cause  had  been  originally  commenced  therein; 
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and  in  every  such  case,  all  expenses  of  such  trial  which  wonld  be  charge- 
able to  the  county  in  which  the  suit  originated,  had  the  cause  been  tried 
therein,  as  determined  by  the  circuit  judge  of  the  county  to  which  said 
cause  has  been  transferred,  shall  be  a  charge  upon  the  county  in  which 
the  suit  was  commenced. 

Part  of  section  809   (11784)   as  amended  by  act  67,  1909. 

TRANSFER  OF  CAUSES. 

Sec.  3.  Whenever  any  civil  suit  or  proceeding  shall  be  pending  in  any 
circuit  court  in  this  state,  either  on  the  law  or  equity  side  of  said  court, 
in  which  the  judge  of  said  court  shall  be  interested  as  a  party,  or  as  a 
member  of  any  corporation  which  is  a  part'ty  to  said  suit,  or  has  hereto- 
fore been  consulted  or  employed  as  counsel  in  the  subject  matter  to  be 
litigated  in  said  suit,  or  in  which  he  would  be  excluded  from  sitting  as 
a  juror  by  reason  of  consanguinity  or  affinity  to  any  party  to  said  suit, 
the  same  may  be  transferred  to  some  other  circuit  court  in  the  manner 
hereinafter  provided. 

Section   10105.      (11851.) 

Sec.  4.  Any  party  desiring  to  transfer  any  such  suit  or  proceeding 
as  hereinbefore  mentioned,  may  apply  to  the  judge  of  any  adjoining  cir- 
cuit, who  is  not  within  the  disqualifications  mentioned  in  the  preceding 
section,  for  an  order  to  transfer  such  suit;  such  application  shall  be  in 
writing  and  shall  set  forth  specifically  the  grounds  for  such  transfer.  The 
parties  to  any  such  suit  may,  by  stipulation  in  writing,  consent  to  the 
transfer  of  such  suit  or  proceeding  without  any  application  to  the  judge, 
in  which  case  the  stipulation  shall  have  the  same  effect  as  an  order  duly 
made  for  such  transfer. 

Section   10106   (11852)    as  amended  by  act   211,   1903. 

Sec.  5.  On  receiving  such  application  the  judge  shall  appoint  a  time 
and  place  of  hearing  the  same,  and  shall  from  time  to  time,  as  may  be 
necessary,  direct  the  manner  in  which  notice  of  such  hearing  shall  be 
given  to  all  parties  interested  in  such  application. 

Section  10107   (11863)  as  amended  by  act  211,  1903. 

Sec.  6.  On  the  day  appointed  for  such  hearing  or  on  some  other  day 
to  which  said  hearing  may  be  adjourned,  when  it  shall  appear  that  the 
notice  of  such  hearing  has  been  duly  given,  the  judge  shall  proceed  to 
hear  and  determine  the  application  for  such  transfer,  and  for  this  pur- 
pose may  issue  subpoenas  for  witnesses,  and  require  their  attendance  as 
in  other  cases,  and  he  shall  hear  the  proofs  and  allegations  of  the  parties 
touching  the  application  before  him,  and  if  he  shall  be  satisfied  that  the 
judge  of  the  circuit  court  where  such  suit  is  pending  is  disqualified  to 
sit  in  said  cause  within  the  intent  and  meaning  of  section  three  of  this 
chapter,  he  shall  grant  an  order  for  the  transfer  of  said  cause  or  pro- 
cee(iing  to  the  circuit  court  of  some  other  county,  which  county  shall  be 
specified  in  said  order. 

Section   10 108    (11854)    ns  amended  by  act   211,   1903. 

Sec.  7.    In  case  the  parties  to  said  suit  or  proceeding  shall  by  stipula- 
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tion  in  writing  or  otherwise  agree  upon  the  circuit  court  of  the  county 
to  which  said  cause  shall  be  transferred,  said  circuit  judge  shall  make  an 
order  of  transfer  in  accordance  therewith;  but  if  no  such  agreement  be 
reached  said  judge  shall  hear  such  proofs  as  may  be  offered  by  the  parties, 
and  such  suit  or  proceeding  shall  be  transferred  to  the  circuit  court  of 
the  county  in  which  the  same  can  be  tried  with  the  most  convenience, 
expedition  and  economy  to  the  parties  interested,  and  in  which  the  cir- 
cuit judge  shall  not  be  disqualified  to  sit  within  the  provisions  of  section 
three  of  this  chapter. 

Section  10109    (11855)    as  amended  by  act  211.  1903. 

Sec.  8.  On  filing  the  order  of  the  judge  granted  as  aforesaid  in  which 
the  proceedings  before  said  judge  shall  be  briefly  recited,  with  the  clerk 
of  the  court  to  which  said  suit  or  proceeding  is  by  said  order  directed 
to  be  transferred,  the  said  court  shall  have  jurisdiction  of  the  same  to 
the  same  extent  as  if  said  cause  or  proceeding  had  been  legally  commenced 
in  said  court  and  may  grant  such  orders  as  may  be  necessary  to  procure 
the  transfer  of  the  existing  files  and  orders  in  said  cause  or  proceeding 
to  said  court,  and  to  cause  due  notice  of  such  transfer  to  be  made. 

Section  10110   (11856)   as  amended  by  act  211.   1903. 

Sec.  9.  Upon  delivering  to  the  clerk  of  the  court  where  said  cause  or 
proceeding  was  pending  before  said  transfer,  a  copy  of  said  order  of 
transfer  duly  certified  by  the  clerk  of  the  court  in  which  said  order  shall 
be  filed,  the  said  clerk  to  whom  said  certified  copy  shall  be  delivered,  shall 
attach  together  the  originals  of  all  the  papers  filed  in  said  suit  or  pro- 
ceeding, and  shall  make  true  copies  of  all  the  orders  made  therein,  and 
which  are  entered  upon  books  of  record  in  said  court,  and  shall  transmit 
the  same,  certified  under  his  hand  and  seal  to  be  the  originals  of  such 
files  and  true  copies  of  such  orders,  to  the  clerk  of  the  court  in  which  said 
order  of  transfer  shall  have  been  filed;  which  files  and  copies  when  so 
file^  and  deposited  in  the  office  of  the  clerk  to  whom  said  transfer  is  to 
be  made,  shall  have  the  same  force  and  effect  in  all  respects,  and  shall  be 
subject  to  the  rules  and  orders  of  said  court  as  other  original  proceedings 
therein. 

Section   10111.      (11857.) 

Sec.  10.  The  clerk  who  shall  be  required  under  the  provisions  of  the 
preceding  section  to  transmit  the  files  and  orders  in  any  cause  or  pro- 
ceeding, as  herein  provided,  shall  be  entitled  to  six  cents  per  folio  for  all 
copies  of  orders  and  proceedings  which  shall  be  necessarily  made,  and  one 
dollar  in  addition  thereto,  which  shall  be  in  full  for  all  services  rendered 
under  said  section. 

Section  10112.     (11858.)     No  substantial  change. 
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CHAPTER  XI. 

FOEMS  OP  ACnONfl. 

Section  1.  Civil  actions  are  divided  into  equitable  actions  and  actions 
at  law.  The  following  actions  at  law  are  retained,  namely,  actions  of 
assumpsit,  trespass  on  the  case,  replevin,  ejectment,  certiorari,  mandamus 
and  quo  warranto.  All  other  forms  of  actions  at  law  are  abolished.  In 
all  cases  where  the  actions  of  covenant  or  debt  would  be  otherwise  main- 
tainable, the  action  of  assumpsit  shall  hereafter  be  brought,  and  in  all 
cases  where  actions  of  trespass  or  trover  would  be  otherwise  maintain- 
able, the  action  of  trespass  on  the  case  shall  be  brought :  Provided,  how- 
ever, that  in  case  of  trespass  on  lands,  and  in  eases  where  an  action  on 
the  case  for  fraud  or  deceit  may  by  law  be  brought,  and  in  cases  of  the 
conversion  of  personal  property  into  money,  the  plaintiff  may  bring  and 
maintain  either  an  action  of  assumpsit,  or  an  action  of  trespass  on  the 
case.  In  all  cases  not  otherwise  specially  provided  for  by  law,  where  a 
pecuniary  penalty  or  forfeiture  shall  be  incurred  by  any  person,  and  the 
act  or  omission  for  which  the  saine  is  imposed,  shall  not  also  be  a  mis- 
demeanor, such  penalty  or  forfeiture  may  be  recovered  in  an  action  of 
assumpsit.  In  all  such  cases  where  assumpsit  is  brought,  a  promise  shall 
be  implied  by  law  to  pay  all  just  damages  sustained  by  plaintiff  and  may 
be  so  declared  upon.  Actions  pending  at  the  time  this  act  takes  effect 
shall  not  in  any  wise  be  affected  by  the  provisions  of  this  section. 

Merger  of  sections  10400  <  13114),  as  amended  by  act  77,  1905,  and  sections  10421 
(18954).  10417  (13131).  11207  (13956).  9218  (11372),  10947  (13147),  10399  (13113) 
and  9797  (18859). 

Bex;.  2.  If  at  any  time  it  appear  that  a  suit  commenced  in  equity 
should  have  been  brought  as  an  action  on  the  law  side  of  the  court,  or  if 
it  appear  that  an  action  commenced  on  the  law  side  of  the  court  should 
have  been  brought  in  equity,  it  shall  be  forthwith  transferred  to  the 
proper  side,  and  be  there  proceeded  with,  with  only  such  alteration  in 
the  pleadings  as  shall  be  essential. 

This  Is  a  new  section  corresponding  to  the  new  federal  equity  rule  number  twenty-two 
ftdopted  by  the  United  States  supreme  court  la  1912. 
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CHAPTEK  XII. 

PARTIES  TO  ACTIONS. 

Section  1.  In  civil  actions,  both  at  law  and  in  equity,  the  party 
bringing  the  action  shall  be  described  as  plaintiff,  and  the  party  against 
whom  the  action  is  brought  shall  be  described  as  defendant. 

New  section. 

Sec.  2.  Every  action  shall  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  but  an  executor,  administrator,  guardian,  trustee  of 
an  express  trust,  a  party  with  whom  or  in  whose  name  a  contract  has 
been  made  for  the  benefit  of  another,  or  a  party  expressly  authorized  by 
Ftatute,  may  sue  in  his  own  name  without  joining  with  him  the  party 
for  whose  benefit  the  action  is  brought:  Provided,  That  any  person  to 
whom  a  cause  of  action  shall  accrue  upon  the  bond  of  any  public 
officer,  required  to  give  bond  to  the  people  of  this  state,  may  prosecute 
a  suit  for  recovery  on  said  bond  in  his  own  name:  Provided,  further, 
that  actions  upon  any  bond,  contract  or  undertaking  lawfully  made 
with  any  officer  of  this  state,  or  of  any  county,  township,  school  dis- 
trict, city  or  village,  or  to  enforce  any  liability  or  any  duty  enjoined  by 
law  to  said  officer,  shall  be  brought  in  the  corporate  name  of  the  body 
for  whose  benefit  such  contract  was  made,  or  such  liability  or  duty  en- 
joined. 

New  section  and  supersedes  sections  9781  (13608).  9787  (13614),  9788  (18615),  0795 
(18622),  10050  (12700),  10054  (12704).  10476  (13599).  10477  (13600),  10478  (13601). 
10480  (18608),  10481  (13604),  2466  (948),  1081  (12515).  Part  of  federal  equity  rule  No. 
87. 

Sec.  3.  Any  suit  or  proceeding  brought  for  the  enforcement  of  any 
corxK)rate  liability  against  any  of  the  corporate  bodies,  enumerated  in 
the  second  proviso  of  section  two  of  this  chapter,  shall  be  brought 
against  them  in  their  corporate  name;  but  any  suit  or  proceeding 
brought  to  enforce  the  performance  of  an  official  duty  on  the  part  of 
any  officer  of  any  such  corporate  body,  shall  be  brought  against  such 
officer  in  his  official  capacity. 

Supersedes  section  10479.     (13602.) 

Sec.  4.  Suits  by  and  against  limited  partnerships  shall  be  subject 
to  the  provisions  of  section  eighteen  of  chapter  thirty-three  of  the  re- 
vised statutes  of  eighteen  hundred  forty-six,  the  same  being  compiler's 
section  six  thousand  seventy-two  of  the  compiled  laws  of  eighteen  hun- 
dred ninety-seven. 

New  wctioD. 

Sec.  5.    Actions  may  be  brought  by  and  against  a  married  woman  in 

relation  to  her  sole  property,  in  the  same  manner  as  if  she  were  unniar- 

ried,  and  in  cases  where  the  property  of  the  husband  cannot  be  sold, 

mortgaged  or  otherwise  encumbered,  without  the  consent  of  his  wife, 

11 
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to  be  given  in  the  manner  prescribed  by  law,  or  when  his  property  is 
exempted  by  law  from  sale  on  execution  or  other  final  process  issued 
from  any  court  against  him,  his  wife  may  bring  an  action  in  her  own 
name,  with  the  like  effect  as  in  cases  of  actions  in  relation  to  her  sole 
property  as  aforesaid. 

Section  8692.     (11547.)     No  change. 

Sec.  6.  Whenever  a  cause  of  action  shall  accrue  to,  or  arise  against 
any  married  woman,  she  may  sue  or  be  sued  in  the  same  manner  as  if 
she  were  sole. 

New  section. 

Sbc.  7.  No  suit  shall  be  brought  against  husband  and  wife,  jointly, 
or  against  the  husband  alone,  for  any  tort  of  the  wife,  unless  such  tort 
was  committed  under  such  circumstances  as  to  render  them  both  liable. 

New  section. 

Sbc.  8.  When  an  action  is  authorized  or  directed  by  law  to  be 
brought  by  or  in  the  name  of  a  public  oflScer,  or  by  any  trustee  ap- 
pointed by  virtue  of  any  statute,  his  death  or  removal  shall  not  abate 
the  suit,  but  the  same  may  be  continued  by  his  successor,  who  shall  be 
substituted  for  that  purpose  by  the  court  and  a  suggestion  of  such  sub- 
stitution shall  be  entered  on  the  re'cord. 

Section  10132.      (12776.)      No  change. 

Sec.  9.  Causes  of  actions  accruing  to  or  against  the  superintendent 
of  the  poor  of  any  county,  shall  be  prosecuted  by  or  against  such  super- 
intendents of  the  poor  in  their  corporate  name. 

New  section  conforming  to  the  law  relating  to  superintendents  of  the  poor. 

Sec.  10.  In  all  equitable  actions,  all  persons  having  an  interest  in 
the  subject  of  the  action  and  in  obtaining  the  relief  demanded,  may 
join  as  plaintiffs,  and  any  person  may  be  made  a  defendant  who  has  or 
claims  an  interest  adverse  to  the  plaintiff.  Any  person  may  at  any  time 
be  made  a  party  if  his  presence  is  necessary  or  proper  to  a  complete  de- 
termination of  the  cause.  Persons  having  a  united  interest  must  be 
joined  on  the  same  side  as  plaintiffs  or  defendants,  but  when  any  one 
refuses  to  join,  he  may  for  such  reason  be  made  a  defendant. 

New  section  and  being  a  part  of  federal  equity  rule  number  37. 

Sec.  11.  In  an  action  either  at  law,  or  in  equity,  anyone  claiming 
an  interest  in  the  litigation  may,  at  any  time,  be  permitted  to  assert  his 
right  by  intervention,  but  the  intervention  shall  be  in  subordination 
to,  and  in  recognition  of,  the  propriety  of  the  main  proceeding. 

New  section,  being  a  part  of  federal  equity  rule  number  thirty-seven  made  applicable  to 
both  law  and  equity. 

Sec.  12.  Whenever  any  unincorporated  voluntary  association,  club 
or  society,  shall  be  formed  in  this  state,  composed  of  five  members  or 
more,  having  some  distinguishing  name,  actions  at  law  or  in  chancery 
may  be  brought  by  or  against  such  association,  club  or  society  by  the 
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name  by  which  it  is  known:  Provided,  That  this  section  shall  not  take 
away  the  right  of  the  litigant  to  proceed  against  all  the  members  of 
such  association,  club  or  society,  if  such  litigant  shall  so  elect  to  pro- 
ceed. 

Section  10025.      (13558.)      No  material   change. 

Sec.  13.  No  action  at  law  or  in  equity  shall  be  defeated  by  the  non- 
joinder or  mis-joinder  of  parties.  New  parties  may  be  added  and  parties 
mis-joined  may  be  dropped,  by  order  of  the  court,  at  any  stage  of  the 
cause,  as  the  ends  of  justice  may  require. 

Section  9,   New  Jersey  practice  act,   1912. 

Sec.  14.  No  change  in  parties,  made  by  order  of  court,  shall  impair 
any  previous  attachment  of  the  estate  or  body  of  any  person  remaining 
a  defendant  in  the  action;  nor  impair  bonds  or  recognizances  of  any 
person  remaining  a  party  either  as  against  himself  or  his  sureties;  nor 
impair  receipts  to  an  officer  for  property  attached;  and,  when  parties 
are  changed,  the  court  may  order  new  bonds  if  such  new  bonds  are 
deemed  necessary.  Orders  of  court  concerning  change  in  parties  may 
be  upon  terms  at  the  discretion  of  the  court. 

Section  10,  New  Jersey  practice  act,   1912. 

Sec.  15.  It  shall  be  lawful  for  any  plaintiff  to  include  in  one  action 
as  defendants,  all  or  any  of  the  parties  who  may  be  severally,  or  jointly 
and  severally  liable,  and  to  proceed  to  judgment  and  execution  accord- 
ing to  the  liability  of  the  parties. 

New  section,  supersedes  section  10055.      (12705.) 

Sec.  16.  The  rights  and  responsibilities  of  the  several  parties  to  any 
bill  or  note,  as  between  each  other,  shall  remain  the  same  as  they  now 
are  by  law;  saving  only  the  rights  of  the  plaintiff,  so  far  as  they  shall 
be  determined  by  the  judgment. 

Section   10060.      (12710.) 

Sec.  17.  All  Indians  shall  be  capable  of  suing  and  being  sued,  in 
any  of  the  courts  of  this  state  in  like  manner  and  with  the  same  effect, 
as  other  inhabitants  thereof,  and  shall  be  entitled  to  the  same  judicial 
rights  and  privileges. 

Section  10003.      (12666.) 

Sec.  18.  A  foreign  corporation  created  by  the  laws  of  any  other 
state  or  country,  may  prosecute  in  the  courts  of  this  state,  in  the  same 
manner  as  corporations  created  under  the  laws  of  this  state,  upon  giv- 
ing security  for  the  payment  of  the  costs  of  suit,  in  the  same  manner 
that  non-residents  are  required  by  law  to  do. 

Section  10466.     (18611.) 

Sec.  19.  But  when,  by  the  laws  of  this  state,  any  act  is  forbidden  to 
be  done  by  any  corporation,  or  by  any  association  of  individuals,  with- 
out express  authority  by  law,  and  such  act  shall  have  been  done  by  a 
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foreign  corporation,  it  shall  not  be  authorized  to  maintain  any  action 
founded  upon  such  act,  or  upon  any  liability  or  obligation,  express  or 
implied,  arising  out  of,  or  made  or  entered  into  in  consideration  of  such 
act. 

Section  10467.     (13612.)     No  change. 

AS   TO   SUrrS   in    chancery   against    unknown    DEPENDANTS^    ETC. 

Sec.  20.  In  all  suits  and  proceedings  in  chancery,  if  there  by  any 
person  interested  in  the  same  or  in  the  subject  matter  involved  therein, 
or  whose  name  appears  in  the  records  of  any  public  office  as  having  at 
any  time  claimed  any  right,  title,  interest  or  estate  in  the  subject  mat- 
ter of  the  suit  or  any  portion  thereof  or  any  lien  or  charge  thereon  with- 
out having  conveyed  or  released  the  same,  or  who  might  at  any  time 
under  the  provisions  or  legal  effect  of  any  instrument  of  record  claim 
or  be  entitled  to  claim  any  benefits  thereunder,  and  it  is  not  known 
whether  suph  person  is  living  or  dead,  or  where  he  may  reside  if  living, 
or  whether  the  title,  interest,  claim,  lien  or  possible  right  has  been  by 
him  assigned  to  any  person  or  persons,  or  if  dead  whether  he  has  per- 
sonal representatives  or  heirs  living  or  where  they  or  some  of  them  may 
reside,  or  whether  such  title,  interest,  claim,  lien  or  possible  right  has 
been  disposed  of  by  will,  it  shall  be  lawful  to  make  such  person  and 
every  one  claiming  under  him  defendants  in  such  suit  or  proceeding  by 
naming  such  person  and  adding  the  words  "or  his  unknown  heirs,  de- 
visees, legatees  and  assigns,"  which  shall  include  and  be  construed  to 
include  all  persons  claiming  in  any  manner  under  the  person  named  as 
originally  interested  in  such  subject  matter.  If  the  subject  matter  be 
real  estate  such  addition  shall  include  and  be  construed  to  include  all 
persons  who  might  claim  under  the  person  named  any  dower  or  home- 
stead right,  whether  the  same  shall  be  vested  or  inchoate  at  the  time  of 
beginning  such  suit  or  proceeding.  In  all  suits  and  proceedings  in 
chancery,  if  there  be  persons  interested  in  the  same,  as  heirs  of  some 
person  or  persons  deceased,  whose  names  are  unknown,  it  shall  be  lawful 
to  make  such  unknown  heirs  parties  defendant  to  such  suit  or  proceed- 
ing by  the  name  and  description  of  unknown  heirs  of  such  deceased  per- 
son. 

Act  123  (13845),  1909,  with  the  addition  of  a  part  of  section  10446  (12082).  By  reason 
of  this  addition  sections  10446   (12082),  10447   (12083),  10448   (12084),  are  superseded. 

Sec.  21.  Proceedings  hereunder  may  be  begun  by  any  person,  cor- 
poration or  partnership  association  claiming  any  vested  or  contingent 
interest,  or  any  estate  in  possession,  expectancy,  reversion  or  remainder, 
in  the  subject  matter  of  the  suit  or  any  undivided  part  thereof  or  any 
estate  for  years  therein,  or  who  has  conveyed  any  interest  therein  with 
covenants  of  title  or  warranty ;  and  may  be  brought  against  all  persons, 
corporations  or  partnership  associations  who  may  be  in  possession  of 
the  subject  matter  or  who  appear  in  any  public  record  or  in  the  record 
of  any  corporation  to  have  or  claim,  or  to  have  had  or  claimed,  any  title 
or  interest  in  or  lien  upon  such  subject  matter  without  having  conveyed 
or  released  the  same,  including  the  makers  of  any  conveyance  or  release 
which  is  uncertain  or  ambiguous  in  its  terms,  or  contains  any  mis- 
description of  the  premises,  or  which  is  executed  in  such  a  manner  as 
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to  make  its  validity  doubtful  or  uucertain;  also  against  all  persons, 
corporations  or  partnership  associations  who,  by  reason  of  any  pro- 
vision, limitation,  restriction,  stipulation,  charge,  agreement  or  uncer- 
tainty contained  m  any  deed,  plat,  will  or  other  instrument  of  record, 
whether  void  upon  its  face  or  not  and  whether  seemingly  extinguished 
or  made  void  by  some  other  title  or  by  some  statutory  provision  or  not, 
might  be  entitled  in  any  contingency  to  enforce  the  same  or  make  any 
claim  thereunder.  If  there  is  any  class  of  persons  in  whose  favor  any 
such  provision,  limitation,  restriction,  stipulation,  charge,  agreement 
or  uncertainty  might  be  enforced,  and  such  persons  are  unascertained 
or  not  in  being,  they  may  be  made  defendants  in  any  suit  or  proceed- 
ing hereunder,  and  bound  by  any  decree  made  therein,  by  being  desig- 
nated as  all  persons  who  are  or  may  become  entitled  to  claim  under  the 
particular  provision,  limitation,  restriction,  stipulation,  charge,  agree- 
ment or  uncertainty  set  forth  in  the  bill  of  complaint  or  petition,  which 
shall  also  be  set  forth  at  length  in  connection  with  every  publication  of 
every  order  by  which  notice  is  given  to  defendants  in  such  class  of  the 
pendency  of  the  suit  or  proceeding.  The  court  may  require  the  moving 
party  by  amendment  to  describe  any  defendant  or  defendants  more 
particularly  if  in  the  opinion  of  the  court  that  should  be  done. 

Section  2,  act  123   (13346),  1909.     No  material  change. 

Sbc.  22.  Whenever  suit  is  brought  under  the  provisions  of  sections 
twenty  to  twenty-seven  inclusive  of  this  chapter  to  quiet  the  title  to  real 
estate,  no  one  whose  actual  or  possible  title,  claim  or  lien  is  sought  to 
be  removed  or  construed,  and  whose  name  appears  of  record  in  some 
public  office  in  connection  therewith,  may  be  made  defendant  in  ac- 
cordance with  the  preceding  sections,  except  under  his  proper  name  or 
the  name  appearing  in  such  record,  nor  shall  his  unknown  heirs,  de- 
visees, legatees  and  assigns  be  included  as  defendants  therein,  unless 
fifteen  years  have  elaps^  since  the  recording  of  such  title,  claim  or 
lien.  When  any  one  against  whom  proceedings  under  sections  twenty  to 
twenty-seven  inclusive  of  this  chapter  might  otherwise  be  brought  is 
known  to  be  dead,  and  some  of  the  persons  who  might  claim  under 
him  and  their  places  of  residence  are  known,  such  of  them  as  are  known 
shall  be  named  as  defendants  and  brought  before  the  court  in  the  man- 
ner provided  by  law,  and  all  others  who  might  claim  under  such  de- 
ceased person  may  be  included  as  unknown  defendants. 

Section  8,  act  123,    (13347),  1909.     No  material  change. 

Sec.  23.  Any  corporation  or  partnership  association,  the  existence 
of  which  has  terminated  from  any  cause  or  which  has  no  oflQcer  or  agent 
in  this  state  upon  whom  process  may  be  served  at  the  time  when  any 
suit  is  commenced  under  said  sections  twenty  to  twenty -seven,  may  be 
made  a  defendant  in  such  suit  and  notified  under  the  name  by  which 
it  was  formerly  known  in  law,  and  in  and  by  the  order  of  publication 
herein  provided  for,  to  appear  and  defend  such  suit,  and  all  persons 
who  were  or  are  stockholders  or  creditors  of  such  corporation  or  part- 
nership assciciation  may  appear  and  defend  such  suit  in  conformity  with 
the  provisions  of  law  as  in  other  causes  in  chancery. 

Sectton  4,  act  128  (13848).  1909.  This  section  renders  sections  8580  (13664),  8581 
(18556)  and  8582  (13556)  unnecessary,  also  supersedes  sections  11009  (13526),  11010 
(18527) »  80  far  as  they  relate  to  suits  to  quiet  title. 
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Sec.  24.  Whenever  defendants  are  named  in  any  suit  or  proceeding 
as  the  unknown  heirs,  devisees,  legatees  and  assigns  of  any  person,  or 
are  included  in  any  class  of  unnamed  persons,  the  bill  of  complaint  or 
petition  shall  be  sworn  to  by  the  moving  party,  his  agent  or  attorney, 
and  shall  state  that  the  affiant  does  not  know  and  has  been  unable  after 
diligent  search  and  inquiry  to  ascertain  the  names  of  the  persons  who 
are  included  as  defendants  therein  without  being  named.  Upon  the 
filing  of  such  pleading  an  order  shall  be  entered  by  the  circuit  judge  of 
the  county  in  which  such  proceeding  is  pending  or  by  a  circuit  court 
commissioner  of  such  county,  for  the  appearance  of  every  defendant 
in  such  suit  or  proceeding  who  cannot,  by  reason  of  being  unnamed  or 
otherwise,  be  personally  served  with  process  on  or  before  a  future  day 
specified  in  said  order,  but  not  less  than  three  months  from  its  date. 
If  the  suit  is  concerning  lands  every  publication  of  such  order  shall  be 
followed  by  a  desicription  of  such  lands  as  described  in  the  bill  of  com- 
plaint, and  a  statement  that  the  suit  involves  the  title  to  such  lands  or 
is  brought  to  quiet  the  title  thereto. 

Section  5,  act   123    (13349),   1909. 

Sec.  25.  All  subsequent  proceedings  including  publication  of  said 
order  shall  be  taken  in  the  same  manner  and  with  like  effect  as  though 
all  defendants  were  named  therein  by  their  proper  names,  and. as  to 
unnamed  defendants  and  such  as  are  not  known  to  be  living  shall  be  in 
conformity  with  the  statutes  relating  to  defendants  who  reside  in 
another  state:  Provided,  That  a  guardian  or  guardians  ad  litem  shall 
be  appointed  in  accordance  with  the  rules  and  practice  of  the  court 
in  the  case  of  incompetent  persons,  to  represent  all  unknown  or  un- 
ascertained defendants,  and  all  known  defendants  who  are  infants  or 
incompetent:  Provided,  futher,  that  the  court  before  which  said  cause 
is  heard,  on  a  proper  showing  by  affidavit  that  one  or  more  of  the  de- 
fendants did  not  have  actual  notice  of  said  suit  in  time  to  appear  and 
defend  the  same,  may  in  its  discretion,  at  any  time  not  later  than  three 
years  after  the  entry  of  the  final  decree,  reopen  said  case  and  order  a 
re-hearing  as  to  the  rights  of  such  defendant  or  defendants  who  shall 
serve  a  copy  of  such  affidavit  and  order  and  notice  of  all  subsequent 
proceedings  in  the  case  on  the  plaintiff  or  his  attorney  and  on  all  de- 
fendants who  appeared  on  the  original  hearing  or  their  attorneys. 

Section  6,  act   123    (13350),  1909. 

Sec.  26.  Any  person  interested  in  his  own  right,  or  as  a  stockholder 
or  creditor  of  any  defunct  corporation  or  partnership  association,  or 
as  an  heir,  devisee,  legatee  or  assignee  of  some  other  person,  or  other- 
wise, in  the  subject  matter  of  such  suit  or  proceeding,  and  who  desires 
to  appear  in  such  suit  or  proceeding,  may,  upon  filing  an  affidavit  in 
the  office  of  the  clerk  in  chancery  of  the  county  where  such  suit  or  pro- 
ceeding is  pending  showing  his  interest  in  such  suit  or  proceeding, 
enter  an  order  of  course  therein  that  the  same  shall,  as  far  as  he  is  con- 
cerned, proceed  against  him  in  his  proper  name  as  a  co-defendant  with 
the  other  persons  defendant  therein  as  herein  provided,  and  upon  ser- 
vice of  a  'copy  of  said  affidavit  and  order  and  notice  of  the  filing  and 
entry  thereof  upon  the  plaintiff  or  his  attorney,  together  with  notice  of 
entry  of  the  usual  order  of  appearance,  said  cause  shall  from  that  time 
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proceed  as  in  all  other  causes  in  chancery,  but  the  right  and  interest 
of  such  person  so  appearing  shall  be  open  to  question  upon  the  hearing 
of  such  cause  or  proceeding  and  in  any  other  manner  now  provided  by 
law. 

Section  7.   act   123    (18851).   1909. 

Sec.  27.  On  the  hearing  of  any  such  suit  or  proceeding,  if  the  alle- 
gations of  the  bill  or  petition  are  proven  to  the  satisfaction  of  the  court, 
and  if  it  shall  appear  that  the  claims  or  possible  rights  of  the  defend- 
ants in  the  subject  matter  of  the  suit  are  of  no  validity  and  ought  to 
be  barred,  the  court  shall  decree  accordingly;  or  if  there  are  valid  liens 
existing,  or  possible,  uncertain  or  doubtful  conditions  to  be  construed, 
it  shall  make  a  decree  determining  their  nature,  validity  or  extent 
which  shall  determine  the  rights  of  all  parties  plaintiff  or  defendant, 
and  shall  be  effectual  to  exclude  all  parties  to  such  suit  contrary  to 
such  determination,  and  shall  have  the  same  effect  as  a.  release  by  the 
holder  thereof  of  every  actual  or  possible  claim  which  such  decree  shall 
find  to  be  without  validity,  and  if  the  effect  of  such  decree  is  to  quiet 
the  title  to  lands,  or  if  it  in  any  way  concerns  the  title  to  real'  estate,  a 
certified  copy  thereof  may  be  recorded  in  the  office  of  the  register  of 
deeds  of  any  county  where  said  lands  or  any  part  of  the  same  are  sit- 
uated.   The  court  may  award  costs  in  its  discretion. 

Section  8,  act  123    (13352),   1909. 

SUITS    BY    AND    AGAINST    INFANTS    AND    PERSONS    UNDER    DISABILITY. 

Sec.  28.  Whenever  an  infant,  or  a  person  who  is  insane  or  other- 
wise mentally  incompetent,  shall  have  a  right  of  action,  he  shall  be 
entitled  to  maintain  a  suit  thereon,  but  before  the  declaration  or  bill  of 
complaint  is  filed  or  any  process  issued  in  the  name  of  such  person  who 
is  sole  plaintiff,  the  circuit  judge  or  circuit  court  commissioner  of  the 
same  county  shall  appoint  a  competent  and  responsible  person  to  ap- 
pear as  next  friend  for  such  plaintiff,  who  shall  be  responsible  for  the 
costs  of  suit,  and  the  order  for  such  appointment  shall  be  forthwith 
filed  in  the  oflfice  of  the  clerk  of  the  court  in  which  said  action  is  to  be 
begun.  But  in  case  such  plaintiff  has  a  guardian  of  his  estate,  it  shall 
be  competent  for  such  guardian  to  bring  such  action. 

Merger  of  sections  10454  (13499),  10455  (13500),  10456  (13501)  and  10460  (13505). 
Modified  so  as  to  Include  mentally  incompetent  persons  and  to  give  the  guardian  of  the 
estate  authority  to  commence  suit. 

Sec.  29.  If  the  plaintiff  shall  be  an  infant  over  the  age  of  fourteen 
years,  such  appointment  shall  be  made  upon  the  petition  of  such  in- 
fant, and  in  all  other  cases  such  appointment  shall  be  made  upon  the 
petition  of  the  next  of  kin  of  such  plaintiff,  or  other  relative  or  friend 
whom  the  officer  to  whom  such  petition  shall  be  presented  shall  deem 
a  proper  person  to  make  such  petition,  and  upon  the  written  consent 
of  the  person  proposed  to  be  the  next  friend  to  such  plaintiff,  duly 
acknowledged  before  any  officer  authorized  by  law  to  take  acknowledg- 
ment of  deeds:  Provided,  That  before  such  next  friend  shall  be  ap- 
pointed in  any  suit  to  recover  any  debt  or  damages,  he  shall,  if  required 
by  the  officer  to  whom  application  for  such  appointment  is  made,  ex- 
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ecute  a  bond  to  such  plaintiff,  in  the  penalty  at  least  double  the  amount 
claimed  in  said  suit,  with  such  sureties  as  shall  be  approved  by  such 
officer,  conditioned  that  such  next  friend  shall  duly  account  to  such 
plaintiff  for  all  moneys  that  may  be  recovered  in  such  suit,  which  bond 
shall  be  delivered  to  the  officer  making  the  appointment,  and  shall  be 
by  him  filed  in  the  office  of  the  judge  of  probate  of  the  county  where  the 
infant  resides. 

Merger  of  sections  10457  (13502).  10458  (13503)  and  10459  (13504),  modified  so 
as  to  apply  to  Incompetent  plaintiffs. 

Sec.  30.  After  the  service  of  process  or  declaration,  if  the  suit  be 
commenced  by  declaration,  against  a  defendant  who  is  an  infant,  or 
who  is  insane  or  otherwise  mentally  incompetent,  said  suit  shall  be  de- 
fended by  the  guardian  of  the  estate  of  such  defendant,  if  there  be  one; 
otherwise  such  suit  shall  not  be  further  prosecuted  until  a  guardian 
ad  litem  for  such  person  shall  be  appointed  in  the  manner  following: 
If  the  defendant  be  an  infant  more  than  fourteen  years  of  age,  he  may 
nominate  such  guardian  ad  litem;  in  all  other  cases  the  nomination 
may  be  made  by  the  next  of  kin  of  said  defendant,  or  any  other  relative 
or  friend,  whom  said  judge  or  commissioner  may  deem  a  proper  person 
to  make  such  nomination,  and  if  said  judge  or  commissioner  approve 
the  nomination  so  made,  upon  the  filing  of  the  written  consent  of  the 
person  proposed  as  guardian  ad  litem,  he  shall  make  such  appoint- 
ment. If  such  officer  shall  not  approve  of  such  nomination,  he  shall 
appoint  some  other  suitable  person  as  such  guardian  ad  litem.  The 
person  so  appointed  shall  not  be  liable  for  the  costs  of  such  suit,  unless 
8pecifi<?ally  charged  by  order  of  the  court  for  some  personal  miscon- 
duct in  such  cause.  If  no  such  nomination  is  made  within  twenty  days 
after  the  service  of  process  or  declaration,  if  the  suit  be  commenced  by 
declaration,  the  plaintiff  may  obtain  an  order  from  the  court  in  whidi 
the  proceedings  are  pending,  appointing  some  suitable  person  to  act 
as  guardian  ad  litem  for  such  person. 

A  merger  of  sections  10461  (13506).  10462  (13507),  10463  (13508),  slightly  modified. 
10464  (13500)  and  10465  (13510),  modified  so  as  to  apply  to  mentally  incompetent  de- 
fendants and   to  permit   the  guardian   of  the  estate  to  defend. 

Sec.  31.  If,  during  the  pendency  of  any  action,  either  party  shall 
become  insane,  the  action  may  be  prosecuted  or  defended  by  his  guard- 
ian, in  like  manner  as  if  it  had  been  commenced  after  the  appointment 
of  the  guardian,  or  the  court  may  appoint  a  next  friend  or  guardian 
to  prosecute  or  defend  the  suit  as  the  case  may  require. 

Section  10138.     (12777.)     Modified. 

SURVIVAL  OF  ACTIONS. 

Sec.  32.  In  addition  to  the  actions  which  survive  by  the  common 
law  the  following  shall  also  survive,  that  is  to  say,  actions  of  replevin, 
actions  for  the  conversion  of  property,  for  deceit,  for  assault  and  bat- 
tery, for  false  imprisonment,  for  negligent  injuries  to  persons,  for  dam- 
ages done  to  real  and  personal  estate,  and  actions  to  recover  real  estate, 
or  any  interest  therein,  where  persons  have  been  induced  to  part  with 
the  same  through  fraudulent  representations  and  deceit 

A  merger  of  sections  10117   (12761)  and  10422   (18956). 
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Sec.  33.  In  all  actions  at  law  or  in  equity,  where  the  cause  of  ac- 
tion does  not  survive,  if  one  or  more  of  the  plaintiffs  or  defendants 
shall  die,  the  suit  shall  abate  only  as  to  the  person  or  persons  so  dying, 
and  the  surviving  parties  may  proceed  without  reviving  the  suit. 

Section  470   (11988)   made  applicable  to  both  law  and  equity. 

Sec.  34.  Where  the  cause  of  action  at  law  or  in  equity  survives,  if 
a  sole  plaintiff  or  defendant  dies,  the  action  shall  not  abate,  but  upon 
a  proper  suggestion  of  the  death  of  such  party  upon  the  record  the  ex- 
ecutor or  administrator  of  such  deceased  plaintiff  or  defendant,  shall 
be  admitted  to  prosecute  or  defend  said  action. 

A  merger  of  sections  10113   (12757)  and  10114   (12758). 

Sec.  35.  When  there  are  several  plaintiffs  or  defendants  in  any  ac- 
tion, the  cause  of  which  survives,  and  any  of  them  shall  die  before  final 
judgment  or  decree,  the  executor  or  administrator  of  such  deceased 
plaintiff  or  defendant,  shall  be  admitted  to  prosecute  or  defend,  to- 
gether with  the  surviving  plaintiff,  or  defendant,  as  the  case  may  be. 

A  merger  of  sections  10121    (12765)   and  469   (11987). 

Sec.  36.  If  all  the  plaintiffs  or  all  the  defendants  shall  die  before 
final  judgment  or  decree,  such  action  shall  be  prosecuted  or  defended 
jointly  by  the  executors,  or  administrators  of  such  deceased  plaintiffs 
or  defendants. 

Section  10122.     (12766.)      Slightly  modified. 

Sec.  37.  If  the  executor  or  administrator  does  not  voluntarily  ap- 
pear on  or  before  the  first  day  of  the  next  term,  after  the  death  of  such 
party,  the  opposite  party  to  said  suit,  or  any  co-plaintiff  or  co-defendant 
of  said  deceased  party  may  have  an  order  of  course  that  the  executor 
or  administrator  appear  and  take  upon  himself  the  prosecution  or  de- 
fense of  the  suit  within  thirty  days  after  service  of  notice  of  such  order. 

Section  10115.     (12759.)     Modified. 

Sec.  38.  A  copy  of  such  order  shall  be  served  on  the  representative 
or  other  person  or  persons  interested,  as  aforesaid,  against  whom  the 
revivor  is  ordered  if  residents  of  the  state;  but  if  not  residents  of  this 
state,  then  an  order  of  publication  of  notice  may  be  had  from  the  proper 
court  or  officer,  to  revive  in  the  same  manner,  and  be  published  with 
the  same  effect,  as  is  now  provided  in  relation  to  absent,  concealed  or 
non-resident  defendants  in  original  bills;  in  the  case  of  pei*8onal  ser- 
vice of  such  order,  the  person  so  served  shall  be  allowed  thirty  days 
after  such  service,  to  appear,  answer,  or  disclaim. 

Section  472.     (11990.)     Modified. 

Sec.  39.  If  they  shall  not,  in  the  case  of  personal  service,  within  that 
time,  or  in  case  of  publication,  within  the  time  prescribed  by  the  order 
of  publication,  appear  and  answer,  or  disclaim,  the  court,  upon  due 
proof  of  the  service  of  such  order  or  publication  of  notice  of  the  same, 
may  cause  their  appearance  to  be  entered ;  and  in  such  case  the  answer 
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of  the  deceased  party  shall  be  deemed  the  answer  of  such  representa- 
tives, or  other  person  or  persons  as  aforesaid;  and  after  such  order  of 
appearance,  the  same  proceedings  may  be  had  and  with  the  like  effect 
as  to  absent  or  non-resident  representatives,  and  other  person  or  per- 
sons aforesaid,  so  brought  in  on  publication  of  notice,  as  is  now  pro- 
vided as  to  representatives  of  a  deceased  party  brought  in  on  personal 
service  of  an  order  of  revivor. 

Section  473.      (11991.)     No  change. 

Sbc.  40.  If  the  executor  or  administrator  shall  not  appear  within  the 
time  limited  by  such  order,  his  default  shall  be  entered,  and  such  judg- 
ment or  decree  shall  be  rendered  against  him  in  his  representative 
capacity,  as  may  be  proper  in  the  case. 

Section  10116.     (12760.)     Modified. 

Sbc.  41.  In  cases  where  the  action  is  brought  to  recover  upon  a  sev- 
eral, or  joint  and  several  liability,  and  one  of  the  parties  so  liable  dies, 
the  action  may  proceed  at  the  option  of  the  plaintiff  against  the  sur- 
viving party,  or  parties,  without  bringing  in  the  executor  or  admin- 
instrator  of  the  deceased. 

New  section. 

Sec.  42.  In  all  real  and  mixed  actions,  if  the  plaintiff  shall  die  be- 
fore final  judgment,  his  heir,  within  such  time  as  the  court  shall  allow, 
may  appear  and  prosecute  the  suit,  in  the  same  manner  as  if  the  action 
had  been  originally  commenced  by  him,  or  the  action  may  be  prose- 
cuted by  the  executor  or  administrator  for  the  benefit  of  the  heir,  or 
of  the  creditors  of  the  deceased. 

Section  10128.     (12767.)     Slightly  modified. 

Sbc.  43.  If  there  are  several  plaintiffs  in  such  action,  and  any  of 
them  shall  die  before  final  judgment,  the  heir,  executor  or  administrator 
of  the  deceased  party  may  be  admitted  on  motion,  to  prosecute  the  suit, 
jointly  with  the  survivors,  in  the  same  manner  as  if  he  had  joined  with 
them  in  commencing  the  suit. 

Section  10124.      (12768.)      Slightly  modified. 

Sec.  44.  If  the  interest  of  the  deceased  party  passes  to  the  surviving 
plaintiffs,  or  if  there  be  no  motion  for  the  admission  of  another  person 
as  heir,  executor  or  administrator,  within  the  time  allowed  by  the  court 
for  that  purpose,  the  surviving  plaintiffs  may  prosecute  the  suit  for 
so  much  of  the  premises  in  question  as  may  be  claimed  by  them. 

Section   10125.      ( 12769.)      Slightly  modified. 

Sec.  45.  When  there  are  several  defendants  in  any  real  or  mixed 
action,  and  any  of  them  shall  die  before  final  judgment,  the  action  may 
be  prosecuted  against  the  surviving  defendants,  for  so  much  of  the 
premises  as  they  shall  hold  or  claim. 

Section  10126.     (12770.)     No  change. 

Sec.  46.    The  same  proceedings  as  are  prescribed  in  the  preceding 
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sections,  in  relation  to  real  and  mixed  actions,  shall  be  had  in  all 
petitions  and  actions  for  partition  of  lands,  in  case  of  the  death  of  any 
of  the  parties,  except  as  is  provided  in  the  two  following  sections. 

Section   10127.      (12771.)      No  change. 

Sbc.  47.  If  upon  the  death  of  either  of  several  plaintiffs  in  a  suit 
for  partition,  the  interest  of  the  deceased  party  shall  pass  to  the  sur- 
viving plaintiffs,  or  to  any  person  who  shall  be  admitted  to  join  them  in 
the  suit,  it  shall  be  prosecuted  accordingly,  in  the  manner  before  pro- 
vided respecting  real  actions,  but  if  the  interest  of  the  deceased  party 
shall  pass  to  any  person  who  is  not  so  admitted  as  a  plaintiff,  such 
person  may,  by  order  of  the  court,  be  made  a  defendant,  and  the  same 
proceedings  may  be  had  against  him,  as  would  have  been  necessary  to 
make  him  an  original  defendant. 

Section  10128.     (12772.)     No  substantial  change. 

Sbc.  48.  If  upon  the  death  of  either  of  several  defendants,  the  in- 
terest of  the  deceased  party  shall  pass  to  the  surviving  defendants,  the 
suit  may  proceed  against  them  without  any  new  process,  but  if  the 
interest  of  the  deceased  party  shall  pass  to  any  other  person,  such  per- 
son may  be  made  a  defendant,  by  order  of  the  court,  in  the  manner 
prescribed  in  the  preceding  section. 

Section   10129.      (12773.)      No   substantial    change. 

Sbc.  49.  In  all  cases  where  the  opposite  party,  or  a  co-plaintiff  or 
co-defendant  of  the  deceased  party  is  entitled  to  have  the  executor  or 
administrator  of  the  deceased  party  brought  into  tjie  action  as  a  party 
thereto,  if  an  executor  or  administrator  is  not  otherwise  appointed, 
such  party  may  petition  for  the  appointment  of  an  administrator  in 
like  manner  as  creditors  are  entitled  to  do. 

New  section. 

Sbc.  50.  When  the  plaintiff  in  any  cause  at  law  or  in  equity  shall 
die,  and  the  cause  of  action  as  stated  in  the  pleadings  shall  not  survive, 
his  representatives  may,  by  filing  an  aflSdavit  showing  such  death,  and 
showing  that  the  pleaciings  on  file  do  not  correctly  set  forth  plaintiff's 
real  cause  of  action,  on  motion  in  open  court,  accompanied  by  an 
amended  declaration  or  bill  of  complaint,  showing  a  cause  of  action 
which  did  survive,  be  made  plaintiffs  in  the  suit,  and  the  same  shall 
stand  revived  as  in  other  cases. 

New  section.     See  sections   477    (11995),   and  478    (11996). 

Sec.  51.  If  a  defendant  shall  die,  and  the  cause  of  action  as  stated 
in  the  pleadings  shall  not  survive,  and  the  plaintiff  shall  neglect  or 
refuse  to  procure  an  order  for  the  revival  of  the  suit,  upon  a  like  show- 
ing as  required  in  the  preceding  section,  the  court  may  order  the  suit 
to  stand  revived,  upon  motion  of  a  surviving  defendant,  against  the 
representatives  of  the  deceased  defendant. 

New  section. 
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Sec.  52.  In  all  actions  of  replevin,  or  in  attachment,  when  the  sole 
plaintiff  shall  die  during  the  pendency  of  the  suit,  it  shall  be  sufficient 
for  the  defendant  or  defendants,  as  the  case  may  be,  to  notify  the  surety 
or  Hureties  in  the  replevin  or  attachment  bond,  to  appear  and  prosecute 
the  suit,  and  if  he  or  they  shall  fail  so  to  do  within  such  time  as  the 
court  shall  direct,  then  his  or  their  appearance  may  be  entered  by  the 
defendant  or  defendants,  and  thereupon  the  cause  shall  proceed  to 
judgment  and  execution,  in  like  manner,  and  with  like  effect,  as  though 
the  same  had  been  originally  commenced  in  the  name  of  such  surety 
or  sureties. 

Section  10134.      (12778.)      No  change. 
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CHAPTER  XIII. 

COMMBNCBMBNT    OF   SUITS   AND   SERVICE   OF    PROCESS. 

Section  1.  It  shall  not  be  necessary  to  file  any  warrant  of  attorney 
to  authorize  any  attorney  to  appear  in  any  court,  for  either  party  to  an 
action  brought  therein,  except  in  cases  where  it  shall  be  especially  re- 
quired by  law;  nor  shall  any  entry  of  any  warrant  of  attorney  in  any 
record  or  other  proceeding  be  necessary;  but  the  plaintiff  in  his  declar- 
ation, and  the  defendant  in  his  plea,  shall  state  the  name  of  the  attor- 
ney or  attorneys  by  whom  they  respectively  appear. 

Section   10008.      (12671.)      No   change. 

Sec.  2.  The  style  of  all  process  from  courts  of  record  at  law  and  in 
chancery  in  this  state  shall  be  "In  the  name  of  the  people  of  the  state 
of  Michigan,"  and  such  process  shall  be  tested  in  the  name  of  the  chief 
justice,  or  presiding  justice  or  judge,  or  one  of  the  judges  of  the  court 
from  which  the  same  shall  issue,  be  sealed  with  the  seal  of  the  court, 
and  signed  by  the  clerk  thereof,  and,  before  the  delivery  thereof  to  any 
officer  to  be  executed,  shall  be  subscribed  or  indorsed  with  the  name  of 
the  attorney  for  the  plaintiff  and  the  officer  by  whom  the  same  shall  be 
issued:  Provided,  That  in  case  of  vacancy  in  the  office  of  chief  justice, 
or  presiding  justice,  or  judge  of  the  court  from  which  such  process  is- 
sues, the  same  may  be  tested  in  the  name  of  the  chief  justice,  or  one 
of  the  associate  justices  of  the  supreme  court  of  the  state  of  Michigan. 

A  merger  of  sections  9984  (12647)  and  part  of  452  (11969)  and  453  (11970). 

Sec.  3.  All  original  writs  in  personal  actions  shall  be  a  summons  or  a 
capias  ad  respondendum  according  to  such  form  as  shall  be  fixed  by 
the  general  rule  of  court.  Said  writs  may  be  issued  in  vacation  or  term 
time  and  shall  be  made  returnable  according  to  the  general  rule  of 
court. 

Section  0989.      (12652.)     No  change. 

ACTIONS  HOW  COMMENCED. 

Sec.  4.  All  actions  at  law  in  any  court  of  record,  except  mandamus, 
quo  warranto,  and  certiorari,  may  be  commenced  either, 

1.  By  original  writ;  or 

2.  By  filing  in  the  office  of  one  of  the  clerks  of  the  court,  a  declara- 
tion upon  which  is  indorsed  a  notice  in  substantially  the  following 
form: 

To   defendant : 

You  are  hereby  notified  that  a  suit  has  been  commenced  against  you 

fls  defendant  by ,  as  plaintiff,  and  that 

the  within  is  a  true  copy  of  plaintiff's  declaration  in  said  cause,  and 
that  if  you  desire  to  defend  the  same,  you  are  required  to  plead  thereto 
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within  fifteen  days  after  service  upon  you  of  a  copy  of  said  declara- 
tion. 

Dated  


Attorney  for  plaintiff. 

And  either  of  said  methods  may  be  used  in  any  case,  notwithstand- 
ing the  provisions  of  any  general,  local  or  special  act,  or  city  or  village 
charter  to  the  contrary. 

Sections  9985  (12648)  as  amended,  etc..  4722  (9937)  modified. 

Sec.  5.  Suits  in  chancery  shall  be  commenced  by  filing  bills  of  com- 
plaint in  accordance  with  the  rules  of  court,  and  upon  the  filing  of 
such  bill  the  plaintiff  shall  be  entitled  to  a  chancery  summons  and 
other  process  when  ordered  by  competent  authority.  The  designation 
"chancery  subpoena"  so  far  as  it  applies  to  process  for  appearance 
other  than  as  witnesses,  is  hereby  abolished. 

New  section.  Only  change  is  that  process  for  appearance  Is  called  "chancery  summons" 
instead  of  "chancery  subpoena.** 

Sec.  6.  In  all  chancery  cases,  and  in  suits  at  law  when  commenced 
by  original  writ,  the  plaintiff  shall  cause  to  be  served  with  the  process, 
a  true  copy  of  the  bill  of  complaint  or  declaration  filed  in  said  cause, 
and  the  defendant  therein  shall  be  required  to  plead  or  answer  within 
fifteen  days  after  such  service:  Provided,  however.  That  in  suits  at 
law,  the  plaintiff  shall  not  be  required  to  file  and  serve  a  copy  of  his 
declaration  with  the  process,  if  at  the  time  of  commencement  of  suit 
he,  his  agent  or  attorney,  shall  make  and  file  an  affidavit,  stating  that 
he  has  good  reason  to  be,  and  is  apprehensive  that  he  will  be  unable 
to  secure  service  of  process  in  such  cause,  if  required  to  prepare  and 
file  the  declaration  before  issuance  of  process,  in  which  case  the  de- 
fendant shall  appear  within  fifteen  days  after  service  of  process,  after 
which,  copy  of  the  declaration  shall  be  served  upon  defendant,  or  his 
attorney,  within  fifteen  days. 

New  section.  Supersedes  sections  10005  (12668),  10006  (12669)  as  amended  by  act 
168,   1899,  and  section  10007    (12670). 

OP    SECURITY    FOR   COSTS. 

Sec.  7.  On  motion  of  the  defendant,  all  plaintiffs  who  are  non-resi- 
dents of  the  state  of  Michigan,  shall  be,  and  all  other  plaintiffs,  when 
it  shall  appear  reasonable  and  proper  to  the  court,  may  be  required  to 
furnish  sufficient  surety  or  sureties,  to  be  approved  by  the  clerk  of 
the  court,  and  who  shall  justify  in  double  the  amount  of  security  or- 
dered, for  all  such  costs  as  may  be  awarded  to  the  defendant,  and  such 
sureties  shall  be  liable  for  all  costs  awarded  either  in  the  court  of 
original  jurisiction,  or  in  any  appellate  court:  Provided,  All  such 
motions  shall  be  made  within  fifteen  days  after  service  of  the  declara- 
tion or  bill  of  complaint,  unless  such  motion  is  based  on  a  change  in 
plaintiff's  financial  condition  since  the  commencement  of  suit :  Provided, 
further,  That  in  case  any  plaintiff  except  a  non-resident  of  the  state, 
shall  show  the  court  that  he  is  unable  to  comply  with  such  order,  if  the 
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court  shall  be  satisfied  that  the  declaration  in  said  cause  states  a  mer- 
itorious cause  of  action,  and  that  the  suit  is  prosecuted  in  good  faith, 
the  plaintiff  shall  be  allowed  to  proceed  in  such  action  without  giving 
security  for  costs. 

New  section.  Takes  the  place  of  sections  9000  (12653),  0991  (12654),  and  9002 
(12655). 

Sec.  8.  A  copy  of  the  bond  or  other  undertaking,  by  which  such 
security  is  given,  shall  be  forthwith  served  upon  the  defendant  or  his 
attorney. 

New  section. 

Sec.  9.  If  any  plaintiff,  or  any  surety  for  costs,  shall  remove  out 
of  the  state,  or  if  any  such  surety  be  deemed  by  the  court  insufficient, 
such  court  may  require  the  plaintiff  to  give  new  or  additional  security 
to  the  satisfaction  of  the  court;  and  every  person  becoming  such  ad- 
ditional surety,  shall  be  liable  for  all  costs  from  the  commencement 
of  suit,  in  like  manner  as  if  he  had  been  the  original  surety. 

Section   0003.      (12656.)      Modified. 

OP   CAPIAS  AD   RESPONDENDUM. 

Sec.  10.  Personal  actions  arising  upon  contract,  express  or  implied, 
may  be  commenced  by  capias  ad  respondendum,  only  to  recover  dam- 
ages for  any  breach  of  promise  to  marry  where  fraud  is  alleged,  or  for 
moneys  collected  by  any  public  officer,  or  for  any  misconduct,  or  neglect 
in  office,  or  in  any  professional  employment,  or  in  case  of  fraud  or 
breach  of  trust,  when  the  plaintiff  shall  file  a  declaration  supported  by 
the  affidavit  of  himself,  or  any  other  person  having  knowledge  of  the 
facts,  stating  that  the  plaintiff  has  a  claim  for  damages  against  the 
defendant  for  the  cause  of  action  stated  in  such  declaration  and  upon 
which  he  believes  that  the  plaintiff  is  entitled  to  recover  a  certain  sum, 
being  more  than  one  hundred  dollars. 

Sapersedes  section  0006.     (12650.) 

Sec.  11.  Personal  actions  may  be  commenced  by  capias  ad  respond- 
endum in  cases  of  claims  for  damages,  other  than  those  arising  upon 
contract,  express  or  implied,  in  like  manner  as  stated  in  the  preceding 
section,  where  an  order  for  bail  shall  be  endorsed  on  the  writ,  by  a 
judge  of  the  court  from  which  the  writ  issues,  or  a  circuit  court  com- 
missioner, directing  the  amount  in  which  bail  is  to  be  taken. 

Supersedes  section  0008.     (12661.) 

Sec.  12.  Such  order  shall  be  made  only  upon  the  presentation  of  a 
declaration  supported  by  the  affidavit  of  the  plaintiff,  or  some  other 
person  having  knowledge  of  the  facts,  and  which  declaration  with  the 
supporting  affidavits,  shall  be  filed,  and  copies  thereof  served  with  the 
writ. 

Sapersedes  section  0000.     (12662.) 

Sec.  13.    Writs  of  capias  ad  respondendum  shall  be  served  by  the 
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sheriff,  op  other  oflScer,  by  arresting  the  defendant,  and  keeping  him  in 
his  custody  until  discharged  according  to  law,  and  serving  a  copy  of 
the  writ  and  the  declaration  and  supporting  afSdayits,  upon  which  said 
writ  is  founded  upon  the  defendant. 

Supersedes  section  9996   (12658)   as  amended  by  act  168,  1899. 

Sec.  14.  Every  defendant  arrested  upon  a  capias  ad  respondendum 
shall  be  entitled  to  be  discharged  from  such  arrest  upon  executing  to 
the  officer  making  the  same,  with  the  addition  of  his  name  of  office,  a 
bond,  in  a  penalty  equal  to  the  amount  specified  in  the  order  for  bail, 
or  in  double  the  amount  specified  in  the  affidavit  attached  to  the  writ, 
as  the  case  may  be,  with  two  sufficient  sureties,  conditioned  that  such 
defendant  will  appear  in  the  action  commenced  by  such  writ,  by  put- 
ting in  special  bail  within  fifteen  days  after  service  of  said  writ  upon 
him,  and  by  perfecting  such  bail,  if  required,  according  to  the  rules  and 
practice  of  the  court. 

Section  10000   (12663)  as  amended  by  act  168,  1899.     No  change. 

Sec.  15.  The  officer  taking  such  bail,  shall  give  to  the  sureties  a 
bail-piece  in  substance  as  follows: 

county,  ss.    On  this day  of one  thousand 

nine  hundred  and  A.  B.  is  bailed  by  C.  D.  and  E.  F.  of  the 

county  of upon  a  capias  ad  respondendum,  returnable  in  the 

court,  on  the day  of at  the  suit  of 

in  a  plea  of  trespass  (or  as  the  case  may  be),  which  bail-piece  shall  be 
signed  by  such  officer. 

Section  10001.     (12664.)      No  change. 

Sbg.  16.  When  the  name  of  any  defendant  shall  not  be  known  to 
the  plaintiff  the  writ  may  be  issued  against  him  by  a  fictitious  name, 
and  if  duly  served,  it  shall  not  be  abated  for  that  cause,  but  may  be 
amended  on  such  terms  as  the  court  shall  think  reasonable. 

Section  10002.     (12665.)     No  change. 

Sec.  17.  If  a  defendant  arrested  on  process  on  which  he  is  required 
to  be  held  to  bail,  shall  be  committed  to  prison  for  the  want  of  such 
bail,  the  sheriff  or  other  officer  making  the  arrest  shall  specially  re- 
turn upon  such  process,  the  fact  that  the  defendant  is  imprisoned  for 
want  of  bail. 

Section  10004.     (12667.)     No  change. 

Sec.  18.  If  the  defendant  in  any  action  commenced  by  capias  ad 
respondendum,  shall  be  in  custody,  such  writ  may  be  served  upon  him 
in  like  planner,  and  with  the  same  effect,  as  if  he  were  at  large. 

SecUon  9997.     (12660.)     No  change. 

Sec.  19.  In  this  act  wherever  the  term  "process''  is  used,  it  shall 
be  deemed  to  include  declarations,  in  suits  commenced  by  declaration^ 
wherever  the  same  would  be  applicable. 


New  section. 
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Sec.  20.  Writs  of  summons  at  law  and  in  chancery,  shall  be  served 
by  showing  the  original  writ  to  the  defendant,  and  delivering  to  him 
a  copy  thereof;  and  on  the  return  of  the  writ  personally  served,  the 
defendant  shall  be  considered  in  court,  and  may  be  proceeded  against 
accordingly. 

Section  9094.      (12657.)     Made  applicable  to  both  law  and  chancery. 
WHO   MAY   SERVE   PROCESS. 

Sec.  21.  All  civil  process  at  law,  or  in  equity,  issued  from  any  court 
of  record,  except  process  requiring  the  arrest  of  any  person,  or  the 
seizure  of  property,  may  be  served  by  any  person  of  suitable  age  and 
discretion,  and  proof  of  service  shall  be  made  by  the  affidavit  of  the 
person  making  such  service,  except  when  such  service  is  made  by  an 
officer  of  the  court  authorized  to  serve  process,  when  his  certificate  of 
service  shall  be  sufficient  proof  thereof. 

New  section.     Also  supersedes  section  9998.     (12651.) 

Sec.  22.  The  judge  of  any  circuit  court  of  this  state  may  in  any  suit 
or  proceeding  at  law  or  in  chancery  commenced  or  pending  therein, 
on  the  application  of  any  party  thereto  by  petition  signed  by  such  party 
or  by  his  attorney  or  agent,  duly  verified,  showing  the  facts,  api)oint 
some  disinterested  person  to  serve  any  proces  or  other  papers,  original 
or  final,  or  to  do  any  act  therein  which  the  sheriflP  by  law  might  do  in 
said  cause,  in  cases  where  the  sheriff  and  coroners  of  the  county  are 
parties,  or  interested,  or  incapacitated  to  act;  such  appointment  shall 
be  made  in  writing  under  the  hand  of  the  judge,  and  filed  in  the  cause ; 
and  the  person  so  appointed  shall  have  the  same  power  conferred  upon 
him,  and  proceed  in  the  same  manner  prescribed  for  the  sheriff  in  the 
performance  of  like  duties;  the  fees  payable  to  such  person  shall  be  the 
same  as  those  payable  to  sheriffs  by  virtue  of  the  provisions  of  law  in 
that  behalf  for  like  services.  Such  judge  may,  in  his  discretion,  re- 
quire the  person  so  appointed,  before  acting  under  said  appointment, 
to  give  a  bond  to  the  people  of  this  stat^  in  such  penal  sum,  and  with 
such  surety  or  sureties  as  such  judge  may  approve,  conditioned  for  the 
faithful  performance  and  execution  by  such  person  of  his  duties  in  such 
case,  without  fraud,  deceit  or  oppression,  and  for  the  payment  of  all 
moneys  that  may  come  into  his  hands  by  virtue  of  such  appointment. 

Section  10810.     (18018.)     No  change. 

Sec.  23.  The  person  so  designated  and  receiving  such  process  or 
other  papers,  original  or  final,  shall,  in  respect  to  the  same,  be  deemed 
a  coroner  of  the  county,  and  shall  be  liable  in  all  respects  to  all  the 
provisions  of  law  respecting  sheriffs,  so  far  as  the  same  may  be  ap- 
plicable. 

Section  10311.      (18014.)      No  change. 

Sec.  24.  Except  as  otherwise  provided  by  law,  no  person  shall  serve 
or  execute  any  civil  process,  from  midnight  preceding,  to  midnight 
following  the  first  day  of  the  week,  nor  shall  any  process  be  served  on 
any  elector  entitled  to  vote  at  any  election  dnring  the  day  on  which 
said  election  is  held. 

Combines  sections  5916  (5265)  and  8717  (314). 
13 


Digitized  by 


Google 


98 

Sec.  25.  Upon  sufficient  cause  being  shown  by  affidavit,  to  the  satis- 
faction of  a  judge  of  any  circuit,  such  judge  may  make  any  restraining 
order,  or  authorize  the  issuance  of  any  writ  on  Sunday,  or  any  legal 
holiday,  or  election  day,  and  may  authorize  the  service  or  execution 
thereof  on  any  such  day. 

New  section. 

WHERE  PROCESS    MAY   BE   SERVED. 

Sec.  26.  All  civil  process  issued  from  any  court  of  record  may  be 
served  anywhere  within  the  state  where  the  party  upon  whom  service 
is  to  be  made  may  be  found,  in  the  following  cases : 

1.  When  the  process  is  issued  out  of  a  court  in  chancery; 

2.  When  the  process  is  issued  out  of  a  court  at  law,  when  the  suit 
is  brought  in  the  county  where  the  defendant,  or  one  of  the  defendants 
if  there  be  more  than  one,  resides ; 

3.  In  ejectment  cases  and  in  all  other  cases  where  suit  is  required 
by  law  to  be  brought  in  the  county  where  the  subject  matter  of  the  suit 
is  located  or  where  the  fact  happened  out  of  which  the  cause  of  action 
arose; 

4.  In  any  suit  brought  upon  any  bond  required  by  law  to  be  filed 
in  any  probate  court. 

When  a  personal  transitory  action  at  law  is  commenced  in  the  county 
where  the  plaintiff  resides,  against  a  defendant  or  defendants  residing 
without  the  county,  service  of  process  must  be  had  in  the  county  where 
the  suit  is  commenced.  If  such  service  is  had  upon  one  defendant  within 
such  county,  the  remainder  of  the  defendants  may  be  served  anywhere 
in  the  state:  Provided,  That  nothing  in  this  section  contained  shall 
be  construed  to  abrogate  or  repeal  any  provisions  of  section  seventeen 
of  act  number  eighty-two  of  the  public  acts  of  eighteen  hundred  seventy- 
three,  the  same  being  section  seven  thousand  two  hundred  eighty-two  of 
the  compiled  laws  of  eighteen  hundred  ninety-seven,  relating  to  suits 
by  receivers  of  mutual  fire  insurance  companies  for  assessments  levied 
by  them. 

Section  10010   (12673)    as  amended  by  act  377,   1913. 

Sec.  27.  Civil  process  issued  from  any  of  the  courts  of  this  state, 
when  the  same  may  be  served  by  law  anywhere  in  the  state,  may  be 
served  upon  any  of  the  waters  of  the  great  lakes  lying  within  the  state. 
Any  civil  process  which  is  required  by  law  to  be  served  within  the 
boundaries  of  any  county  within  this  state,  may  also  be  served  upon 
any  of  the  waters  of  such  lakes,  lying  adjoining  the  county  from  which 
such  process  issued,  and  within  the  territory  included  by  an  extension 
of  the  boundary  lines  of  such  county,  to  the  boundary  line  of  the  state : 
Provided,  That  in  any  county  where  the  boundary  lines  thereof  by 
reason  of  irregularity,  are  not  capable  of  extension,  any  such  process 
may  be  served  on  such  waters  at  any  point  within  ten  miles  of  the  shore 
line. of  said  county. 

Supersedes  sections  2445  (912),  2447   (914),  2449  (916),  2451   (918)   and  2458  (920). 
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HOW    SERVICE    OF    PROCESS     MAY    BE    MADE. 

Sec.  28.  Process  issued  from  any  court  of  record  against  a  corpora- 
tion, partnership  association  or  unincorporated  voluntary  association, 
may  be  served  upon  any  officer,  director,  trustee  or  agent  thereof,  or  by 
leaving  same  at  the  office  of  such  corporation,  partnership  association 
or  unincorporated  voluntary  association,  with  any  person  in  charge 
thereof.  Except  as  otherwise  provided  in  this  act,  all  general  or  special 
laws  relating  to  the  service  of  process  upon  corporations  are  hereby 
repealed. 

Supersedes  sections  10023  (13557),  10026  (13559),  10468  (13513)  ;  6088  (5434)  as 
amended  by  section  ten  of  act  188,  1906;  6477  (7142),  6552  (7049),  6604  (7102);  sec- 
tion 80,  act  232,  1903,  as  amended  by  act  313,  1909,  (9561);  6538  (7499);  section  17 
of  act  283,  1905,  (7442),  6137  (6444),  6167  (4487),  6640  (7157),  6678  (7195),  6692 
(7215),  6748  (7385),  6805  (7458),  6822  (7475).  7027  (7816)  ;  section  17,  act  398.  1913, 
7471  (7537),  7636  (7752),  10434  (7290),  5263  (7250),  8149  (8379),  8444  (9622)  ; 
section  5,  act  168,  1903,  (9498),  10442  (13521),  8222  (8512);  section  10,  act  265,  1900, 
(9205)  ;  section  11,  act  225,  1899,   (9352)  ;  section  8,  act  35,   1899,    (7548),  6473   (7836). 

Sec.  29.  Whenever  it  shall  become  necessary  to  serve  any  process, 
notice  or  writing  upon  any  company  or  corporation,  owning  or  oper- 
ating any  steam,  electric  or  street  railway,  in  the  state  of  Michigan, 
it  shall  be  sufficient  to  serve  the  same  upon  any  station  agent,  or  ticket 
agent  at  any  station  or  depot  along  the  line,  or  at  the  end  of  the  road 
of  such  company,  or  upon  any  conductor  in  charge  of  any  train  or  car 
of  such  company  along  the  line  of,  or  at  the  end  of  the  road  of  such 
company,  and  such  service  shall  be  deemed  as  good  and  effectual  as 
if  made  on  the  officers,  directors  or  other  agents  of  such  company: 
Provided^  That  the  modes  of  service  herein  provided  for,  shall  be  in 
addition  to  those  provided  for  in  the  preceding  section. 

Act  260,  1899,    (13523)  ;  act  208,  1901,    (13525)   and  section  6454    (7003). 

Sec.  30.  In  all  cases  where  suit  is  brought  against  a  foreign  corpo- 
ration, process  may  be  served  upon  any  officer  or  agent  of  such  corpora- 
tion within  this  state,  and  any  person  representing  such  corporation 
in  any  capacity,  shall  be  deemed  an  agent  within  the  meaning  of  this 
section.  If  such  corporation  has  a  legally  designated  agent  or  attorney 
in  this  state,  appointed  in  pursuance  of  statute  for  that  purpose,  ser- 
vice of  process  may  also  be  made  upon  such  agent  or  attorney.  The 
provisions  of  this  section  shall  not  apply  to  the  cases  enumerated  in 
section  thirty-two  of  this  chapter. 

New  section. 

Sec,  31.  In  all  cases  of  foreign  corporations,  which  have  paid  a 
franchise  fee  to  the  secretary  of  state,  and  been  admitted  by  him  to  do 
business  in  this  state,  in  addition  to  the  other  methods  of  service  of 
process  herein  provided,  service  of  process  may  also  be  made  upon  the 
secretary  of  state.  There  shall  be  paid  to  the  secretary  of  state  at  the 
time  of  such  service  a  fee  of  three  dollars,  which  sum  may  be  taxed 
as  costs  to  the  plaintiff,  in  case  he  prevails  in  the  proceedings. 

See  section  10,  act  number  3,  special  session  of  1907,  (9656).  Fee  reduced  to  three 
dollars. 
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Sec.  32.  In  all  cases  of  domestic  or  foreign  insurance  companies, 
fraternal,  co-operative  and  mutnal  beneficiary  societies,  orders  or  as- 
sociations, and  in  all  other  cases  where  it  is  required  by  law  that  any 
company,  society,  order  or  association,  shall  appoint  in  writing  the  com- 
missioner of  insurance,  the  secretary  of  state,  or  any  other  officer  of 
this  state,  as  their  agent  or  attorney,  upon  whom  all  legal  process  in 
any  action  or  proceeding  may  be  served,  if  such  appQintment  shall  have 
been  made,  then  service  of  process  shall  be  made  upon  such  officer,  and 
not  otherwise. 

New  sectiOD.  Supersedes  sections  10015  (8356),  7215  (8149).  7891  (8112)  ;  5196  as 
amended  by  act  321,  1907,  (8165)  ;  section  2.  act  14,  1901,  (7689)  ;  10445  as  amended  by 
act  51.  1901,    (8854);  section  17,  act  169,   1913;  10430    (7586),   10431    (7587). 

Sec.  33.  In  all  cases  where  process  is  served  upon  the  commissioner 
of  insurance,  secretary  of  state,  or  any  other  state  officer  as  such  agent, 
such  service  shall  be  made  in  duplicate  upon  such  officer,  or  his  deputy, 
or  in  their  absence,  upon  the  person  in  charge  of  his  office;  and  one  of 
the  duplicate  copies  so  served  shall  forthwith  be  forwarded  by  regis- 
tered mail,  postage  prepaid,  and  directed  to  the  secretary  or  corres- 
ponding officer  of  the  defendant. 

In  substance  existing  law. 

Sec.  34.  In  suits  or  proceedings  against  municipal  and  public  cor- 
porations, and  certain  unincorporated  boards,  service  of  process  may  be 
made  as  follows: 

1.  Against  counties,  upon  the  chairman  of  the  board  of  supervisors 
or  the  county  clerk; 

2.  Against  the  superintendents  of  the  poor  of  counties,  upon  any  of 
the  said  superintendents; 

3.  Against  cities,  upon  the  mayor,  city  clerk  or  city  attorney; 

4.  Against  villages,  on  the  president  or  clerk  of  the  village,  or  in 
their  absence  upon  any  of  the  trustees  thereof; 

5.  Against  townships,  upon  the  supervisor  or  township  clerk; 

6.  Against  school  districts,  upon  the  president  of  the  board  of  ed- 
ucation, director,  moderator  or  treasurer  of  such  district; 

7.  Against  any  corporate  body  or  unincorporated  board,  now  or 
hereafter  having  charge  or  control  of  any  state  institution,  where  the 
right  to  bring  such  suit  or  proceeding  is  conferred  by  law,  upon  the 
president,  secretary  or  any  member  of  the  governing  body  thereof; 

8.  Notices,  writs,  or  other  process  in  judicial  proceedings  may  be 
served  upon  any  common  council,  board,  commission,  or  other  public 
body  organized  or  existing  un(ier  any  law  of  this  state,  when 
by  statute  no  other  method  of  service  is  specially  provided,  by 
delivering  the  same  or  a  certified  or  verified  copy  thereof  to  the  presi- 
dent or  chairman  of  such  council,  board,  commission  or  body,  or  to  the 
clerk  or  secretary  thereof,  and  it  shall  be  the  duty  of  the  officer  upon 
whom  such  service  shall  be  made,  at  its  next  meeting,  to  inform  such 
common  council,  board,  commission,  or  other  public  body  of  such  ser- 
vice, and  it  shall  not  be  necessary  to  serve  notices,  writs,  or  other  pro- 
cess upon  the  individual  members  of  such  common  council,  board,  com- 
mission, or  other  public  body,  and  such  council,  board,  commission,  or 
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other  public  body  may  appear  and  answer  or  plead  in  such  proceed- 
ings in  such  manner  as  it  may  direct. 

Supersedes  section  2467  (949),  2696  (5915),  2948  (6181),  3365  (5895).  2336  (1393), 
4722  (9937)  as  amended  by  section  2,  of  chapter  7,  act  165,  1901 ;  1813  (9725)  and  10024 
(13607). 

Sec.  35.  When  it  may  be  necessary  to  institute  suits  against  any  cor- 
poration, which  may  have  ceased  to  do  business,  or  to  keep  up  its  organi- 
zation by  the  appointment  of  officers  or  otherwise,  or  the  term  of  whose 
existence  may  have  expired  by  limitation,  it  shall  be  competent  to  serve 
any  writ,  declaration  or  other  process  in  such  suit,  on  either  of  the 
persons  who  may  have  been  the  last  presiding  officer,  president,  cashier, 
secretary  or  treasurer  thereof;  and  such  service  shall  be  as  effectual  to 
all  intents  and  purposes  as  if  made  on  such  corporation. 

Merges  part  of  sections  10469    (13514)    relating  to  service  of  process  and  8581    (13555). 

Sbc.  36.  Any  citation,  order  or  process  required  by  law  to  be  served 
on  an  inmate  of  the  hospitals  or  homes  for  the  insane  or  feeble  minded, 
or  epileptic,  or  any  other  state  hospital  or  asylum,  shall  be  served  only 
by  the  medical  superintendent  in  charge  thereof  or  by  some  one  desig- 
nated by  him.  Return  thereof  to  the  court  from  which  the  same  issued 
shall  be  made  by  the  person  making  such  service,  and  such  service  and 
return  shall  have  the  same  force  and  effect  as  if  it  had  been  made  by 
the  sheriff  of  the  county. 

Merges  sections  42,  act  217.  1903  (3682)  and  31,  act  101,  1909,  (3798).  No  sul>stantial 
change. 

Sbc.  37.  When  any  process  or  order,  issued  by  any  court  of  record, 
or  any  declaration  or  other  paper,  shall  be  delivered  to  any  sheriff, 
under-sheriff  or  deputy  to  serve,  it  shall  be  the  duty  of  such  officer  to 
serve  the  same  with  all  convenient  speed,  and  to  return  the  same  with 
his  certificate  endorsed  thereon,  of  the  time  and  manner  of  such  ser- 
vice, either  to  the  office  of  the  clerk  of  the  court  in  which  such  suit  or 
proceeding  may  be  pending,  or  to  the  attorney  whose  name  shall  be 
endorsed  on  such  process,  order,  declaration  or  paper;  and  in  any  ac- 
tion where  an  under-sheriff  or  deputy  sheriff  is  a  party,  any  process  may 
be  served  on  such  under-sheriff  or  deputy  sheriff,  by  the  sheriff  in  per- 
son, or  by  any  under-sheriff  or  deputy  sheriff  who  is  not  a  party  to  such 
action.  When  the  sheriff  shall  be  a  party  or  interested  in  any  suit,  any 
coroner  within  his  county,  may  serve  and  execute  any  process,  order 
or  decree,  or  any  other  paper  in  said  cause,  and  shall  have  the  same 
powers,  and  be  subject  to  the  same  liabilities  as  sheriffs  in  similar 
cases. 

Combines  the  substance  of  sections  2585  (1230).  2609  (1254)  and  9987   (12660). 

Sbc.  38.  Sheriffs,  under-sheriffs  and  deputy-sheriffs,  may  execute  all 
such  original  or  final  process  as  shall  be  in  their  hands  at  the  expiration 
of  the  term  for  which  such  sheriffs  were  elected,  the  execution  of  wbich 
shall  have  been  begun  by  him,  and  shall  make  due  returns  thereof  in  their 
own  name ;  and  in  case  of  a  vacancy  in  the  office  of  sheriff,  every  deputy 
in  office  under  him,  may  execute  any  writ  or  process  in  his  hands,  or  in 
the  hands  of  such  sheriff,  at  the  time  such  vacancy  happened,  and  shall 
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have  the  same  authority,  and  be  under  the  same  obligation  to  serve  and 
execute  and  return  the  same,  as  if  such  sheriff  had  continued  in  oflSce. 

Combines   sections   2586    (1231)    and   2604    (1247). 

Sec.  39.  No  oflScer  of  the  senate  or  house  of  representatives,  while  io 
actual  attendance  upon  the  duties  of  his  oflSce,  shall  be  liable  to  arrest  oo 
civil  process. 

Section    34.      (74.)      No   change. 

Sec.  40.  Process  may  be  served  upon  any  person  confined  in  any  jail 
or  prison  in  this  state,  whether  such  confinement  be  under  civil  or  crim- 
inal process,  by  delivering  a  true  copy  of  such  process  to  the  sheriff,  war- 
den or  other  officer  in  charge  of  such  jail  or  prison,  who  shall  forthwith 
deliver  the  same  to  such  prisoner. 

Supersedes   section    10549.      (14384.) 

Sec.  41.  No  female  shall  be  imprisoned  on  any  process  in  any  civil 
action. 

Supersedes  section  10342.      (13043.) 

EXEMPTION    FBOM    ARREST. 

Sec.  42.  Any  person  duly  and  in  good  faith  subpoenaed  as  a  witness 
in  any  suit,  or  proceeding,  and  tiny  party  thereto,  and  any  attorney  en- 
gaged therein,  shall  be  exonerated  from  arrest  in  any  civil  suit,  while  go- 
ing to  the  place  where  he  shall  be  required  to  attend,  while  in  attendance, 
and  while  returning  therefrom;  and  in  all  cases  where  such  attendance 
is  without  the  county  of  the  residence  of  such  witness,  party  or  attorney, 
he  shall  be  exempt  from  the  service  of  any  civil  process,  in  any  suit  com- 
menced in  the  county  where  he  is  so  in  attendance.  All  other  officers  of 
the  several  courts  of  record  shall  be  liable  to  arrest,  and  may  be  held  to 
bail  in  the  same  manner  as  other  persons,  except  while  in  attendance 
upon  an  actual  sitting  of  the  court  of  which  they  are  officers,  or  while 
going  to,  or  returning  from  such  sitting.  The  court  or  officer  before 
whom  any  person  shall  have  been  subpoenaed  in  good  faith  to  attend  as 
a  witness,  and  every  justice  of  the  supreme  court,  circuit  judge  and 
circuit  court  commissioner,  shall  have  authority  to  discharge  any  per- 
son arrested  contrary  to  the  provisions  of  this  section. 

Supersedes  sections   10157    (12802),    1117    (13214),   10158    (12803)    and   10159    (12804). 

Sec.  43.  Every  arrest  made  contrary  to  the  foregoing  provisions,  shall 
be  absolutely  void,  and  shall  be  deemed  a  contempt  of  the  court  issuing 
the  subpoena;  and  every  person  making  or  procuring  such  arrest,  shall 
be  responsible  to  the  person  arrested  in  double  the  amount  of  damages 
which  shall  be  found  by  the  jury,  and  shall  also  be  liable  to  an  action 
at  the  suit  of  any  injured  party  for  the  loss,  hindrance  and  damage  sus- 
tained by  him  in  consequence  of  such  arrest. 

Section    10160.      (12805.)      Modified. 

Sec.  44.     But  no  sheriff,  or  other  officer  or  person  shall  be  so  liable. 
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unless  the  person  clainjing  an  exemption  from  arrest  shall,  if  required 
by  such  sheriff  or  oflScer,  make  an  affidavit  stating: 

1-  That  he  has  been  legally  subpoenaed  as  a  witness  to  attend  before 
some  court,  officer,  auditors,  referees,  commissioners  or  notary  public, 
specifying  such  court,  officer,  auditors,  referees,  commissioners,  or  notary 
public,  the  place  of  attendance  and  the  cause  in  which  he  shall  have  been 
subpoenaed,  and  that  he  has  not  been  subpoenaed  by  his  own  procure- 
ment with  intent  to  avoid  the  service  of  any  process;  or, 

2.  That  he  is  an  attorney  in,  or  party  to  a  suit,  the  trial  of  which  is 
then  pending,  and  that  he  is  going  to,  or  in  actual  attendance  upon,  or 
returning  from  the  court  m  which  said  trial  is  then  pending,  and  that 
his  attendance  upon  said  court  is  necessary  to  the  trial  of  said  cause;  or, 

3.  That  he  is  an  officer  of  a  court  of  record,  actually  and  in  good  faith, 
going  to,  attending  upon  or  returning  from  an  actual  sitting  of  the  court 
in  which  he  is  such  officer. 

Section  10161  (12806)  modified  so  as  to  apply  to  parties  and  attorneyR  in  a  pending 
trial,  and   the  officers  of  a   court  of  record  attending  court   during   tlie   sitting   thereof. 

OP   SUBSTITUTED    SERVICE. 

Sec.  45.  After  the  filing  of  a  bill,  the  circuit  judge,  or  a  circuit  court 
commissioner,  shall  make  an  order  for  the  appearance  of  the  defendant, 
within  three  months  from  the  date  of  the  order,  upon  proof  by  affidavit 
of  any  of  the  following  facts: 

1.  That  the  defendant  resides  out  of  the  state; 

2.  That  the  defendant  is  a  resident  of  this  state,  and  that  process  for 
his  appearance  has  been  duly  issued,  and  that  the  same  could  not  be 
served  by  reason  of  his  absence  from,  or  concealment  within  this  state,  or 
by  reason  of  his  continued  absence  from  his  place  of  residence;  or, 

3.  That  it  cannot  be  ascertained  in  what  state  or  country  the  defend- 
ant resides. 

Supersedes  sections  485    (12003)    and  486    (12004). 

Sec.  46.  Such  order  shall  be  published  within  twenty  days  after  it 
shall  have  been  made,  in  some  newspaper  printed  in  the  county,  or  in  such 
other  paper  as  the  court  may  direct,  once  in  each  week  for  six  weeks  in 
succession;  but  such  publication  shall  not  be  necessary  in  any  case  in 
which  a  copy  of  such  order  shall  have  been  served  on  such  absent,  con- 
cealed or  non-resident  defendant,  personally,  at  least  twenty  days  before 
the  time  prescribed  for  the  appearance  of  such  defendant,  and  due  proof 
of  such  publication  or  service  shall  be  made. 

Section  487.      (12005.) 

Sec.  47.  The  court  may,  if  necessary,  by  further  order,  extend  the 
time  for  the  appearance  of  such  defendant;  and  in  that  case,  shall  direct 
the  publication  of  such  further  order  for  so  long  a  time  as  it  shall  think 
proper. 

Section  488.     (12006.)     No  change. 

Sec.  48.  In  all  cases  a  copy  of  such  order  shall  be  mailed  to  said  de- 
fendant at  his  last  known  postoffice  address  by  registered  mail,  and  a  re- 
turn receipt  demanded,  and  proof  by  affidavit  shall  be  required  of  such 
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mailing,  and  whether  or  not  a  return  receipt  was  received,  and  if  one  was 
received,  it  shall  be  attached  to  said  affidavit. 

New   sectioD. 

Skc.  49.  Actions  of  ejectment,  and  replevin,  actions  begun  by  attach- 
ment, and  all  special  actions  and  proceedings,  shall  be  commenced,  and 
process  therein  be  served,  and  pleadings  and  other  proceedings  had  as 
hereinafter  provided  in  the  chapters  relating  to  such  actions  and  pro- 
ceedings. Except  as  provided  in  such  chapters,  the  general  provisions  in 
this  act  contained  shall,  so  far  as  applicable,  apply  to  such  actions  and 
proceedings. 

New    section. 
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CHAPTER  XIV. 

OF  PLEADINGS  AT  LAW  AND  IN  EQUITY. 

SBxmoN  1.  All  pleadings  and  proceedings  in  actions  at  law  or  in 
chancery,  shall  he  filed  in  the  office  of  the  clerk  of  the  court  in  which  the 
cause  is  pending,  unless  otherwise  directed  by  rule  or  order  of  the  court, 
and  within  such  time,  and  under  such  regulation  as  shall  be  by  statute 
OP  general  rule  directed. 

Section  457.     (11974.)     Modified. 

Sec.  2.  In  the  actions  which  are  in  this  act  retained,  the  forms  of 
declaration  now  in  common  use  may  be  employed;  but  no  declaration 
shall  be  deemed  insufficient  which  shall  contain  such  information  as  shall 
reasonably  inform  the  defendant  of  the  nature  of  the  case  he  is  called 
npon  to  defend. 

New  sectloD. 

Sec.  3.  In  all  cases,  where  by  law  service  of  process  against  corpora- 
tions, at  law  or  in  chancery,  may  be  made  upon  the  commissioner  of  in- 
surance, or  the  secretary  of  state,  the  defendant  shall  not  be  required  to 
plead  or  answer  thereto,  until  thirty  days  after  the  mailing  of  the  copy 
of  such  process  to  such  defendant  by  said  commissioner  of  insurance,  or 
secretary  of  state. 

New  sectioD  conforming  to  section  seventeen  of  act  169,   1913. 

Sec.  4.  It  shall  not  be  necessary  to  entitle  any  declaration  or  other 
pleading,  of  any  term  of  the  court,  or  of  any  day  in  term  or  vacation, 
nor  shall  it  be  necessary  to  mention  the  name  of  the  state,  in  the  state- 
ment of  the  venue  in  any  case. 

Section    10416.      (13130.)      No   change. 

DEMURRERS,  ETC.,  ABOLISHED. 

Sec.  5.  Demurrers,  pleas  in  abatement,  and  pleas  to  the  jurisdiction. 
are  abolished.  All  questions  heretofore  raised  by  such  plea  or  demurrer, 
shall  hereafter  be  raised  by  motion  to  dismiss,  or  in  the  answer  or  notice 
attached  to  the  plea;  and  in  case  such  questions  are  raised  by  answer, 
or  by  notice  attached  to  the  plea,  the  same  may  be  brought  up  for  deter- 
mination by  the  court,  in  advance  of  the  trial  of  said  cause,  upon  four 
days'  notice  by  either  party.  The  plaintiff  shall  at  any  time,  either  be- 
fore or  after  the  hearing  of  the  questions  so  raised,  be  entitled  to  amend 
his  pleadings,  so  as  to  meet  the  objections  raised  thereto,  upon  such 
terms  as  the  court  may  deem  proper. 

New  section,  raperaedet  sections  10967  (13167),  10968  (13168).  10969  (13169),  10070 
(12720)  and  10063  (12713).  This  section  is  in  substance  United  States  equity  rule  No. 
29  made  applicable  to  both  law  and  equity  proceedings. 

Sbc.  6.    When  the  defendant  shall  have  appeared,  and  notice  thereof 
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Khali  have  been  given,  as  provided  in  this  act,  it  shall  be  the  duty  of  the 
plaintiff  or  defendant  to  serve  upon  the  opposite  party,  or  his  attorney, 
copies  of  the  pleadings  and  proceedings  at  any  time  thereafter  filed  in  the 
cause. 

Merges  sections  458    (11975),    459    (11976)    and   460    (11977). 

Sbc.  7.  In  suits  brought  upon  an  account,  op  upon  any  cause  of  action, 
where  the  defendants  would  be  entitled  to  demand  a  bill  of  particulars, 
the  plaintiff  shall  incorporate  in  his  declaration,  or  annex  thereto,  a  par- 
ticular statement  of  the  items  of  his  claim. 

New  section. 

Sec.  8.  When  a  bill  shall  be  filed  in  chancery,  other  than  for  discovery 
only,  the  plaintiff  may  waive  the  answer  being  made  on  the  oath  of  the 
defendant,  and  in  such  cases  the  answer  may  be  made  without  oath,  and 
shall  have  no  other  or  greater  force  as  evidence  than  the  bill. 

Section  443.      (11960.)      No  material  change. 

Sec.  9.  In  actions  by  or  against  any  corporation,  foreign  or  domestic, 
it  shall  not  be  necessary  to  recite  the  act  or  acts  of  incorporation,  or  the 
proceedings  by  which  such  corporation  was  created,  or  to  set  forth  the 
substance  thereof;  but  it  shall  be  sufficient  to  aver  that  such  plaintiff  or 
defendant  is  a  corporation  organized  and  existing,  under,  and  by  virtue 
of  the  laws  of  the  state,  or  country,  naming  it,  where  such  plaintiff  or 
defendant  exists. 

Supersedes  section    10472.      (13517.) 

Sec.  10.  In  suits  brought  by  or  against  any  corporation,  foreign  or 
domestic,  it  shall  not  be  necessary  to  prove  on  the  trial  of  the  cause,  the 
existence  of  such  corporation,  unless  the  defendant  shall  have  denied  the 
same  under  oath  in  his  plea  or  answer. 

Supersfdos  section   10471    (13516)    and  made   applicable  to  foreign   corporations. 

Sec.  11.  The  plaintiff  in  all  actions  on  bills  of  exchange  or  promissory 
notes,  may  declare  upon  the  money  counts  alone,  and  any  such  bill  or  note 
may  be  given  in  evidence  under  the  money  counts,  in  all  cases  where  a 
copy  of  the  bill  or  note  shall  have  been  served  with  the  declaration ;  and 
the  sheriff\s  return  of  service  of  such  copy  upon  the  defendant  or  defend- 
ants, shall  be  prima  facie  evidence  of  such  service. 

Section  10056.     (12706.)     Modified. 

Sec.  12.  No  special  plea  in  bar  shall  be  pleaded,  in  any  civil  action 
hereafter  to  be  commenced;  but  all  matters  of  defense  to  any  such  action, 
may  be  given  in  evidence  under  the  general  issue. 

Section    10071.      (12721.)      No  change. 

Sec.  13.  In  all  civil  actions  hereafter  to  be  commenced,  the  general 
issue  shall  consist  of  a  demand  by  the  defendant,  of  a  trial  of  the  matters 
set  forth  in  the  plaintiff's  declaration. 


Section   10072.      (12722.)      No  change. 
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Sec.  14.  To  entitle  a  defendant  to  avail  himself  of  any  matter  of  de- 
fense, which,  according  to  the  practice  as  it  has  heretofore  existed,  was 
required  to  be  pleaded  specially,  or  of  which  a  special  notice  was  required 
to  be  given  under  the  general  issue  or  other  general  plea,  such  defendant 
shall  annex  to  his  plea  of  the  general  issue  a  notice  to  the  plaintiff,  brief- 
ly stating  the  precise  nature  of  such  matter  of  defense. 

Section  10073.      (12723.)      No  change. 

Sec.  15.  In  any  action  based  upon  the  provisions  of  any  statute,  or 
city  or  village  ordinance,  it  shall  be  sufficient  for  the  plaintiff  without 
setting  forth  the  special  matter,  to  aver  that  said  action  arose  by  virtue 
of  the  provisions  of  such  statute  or  ordinance,  by  reference  to  the  same. 

Supersedes  section   10051    (12701),   10052    (12702)    and   10053    (12703). 
REPUCATIONS  ABOLISHED. 

Sec.  16.  Replications  in  equity  causes  are  abolished,  and  such  causes 
shall  be  deemed  to  be  at  issue,  upon  the  filing  of  the  answer  to  the  bill 
of  complaint,  or  upon  the  filing  of  the  answer  of  the  complainant  to  the 
cross-bill  of  the  defendant. 

New  section. 

Sec.  17.  Supplemental  pleadings,  showing  matters  arising  since  the 
original  pleadings  were  filed,  may  be  filed  by  either  party  by  leave  of 
court. 

New  section. 

Sec.  18.  Set-off  and  recoupment  shall  be  deemed  to  be  cross  actions 
and  the  rules  and  provisions  of  the  statute  respecting  the  form,  substance, 
and  manner  of  pleading  in  the  declaration,  and  respecting  bills  of  par- 
ticulars, shall  apply  to  such  cross  actions. 

New  section. 
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CHAPTER  XV. 

OP   SBT-OPP   AND   RECOUPMENT. 

Section  1.  In  the  following  cases  and  under  the  following  circum- 
stances a  defendant  may  set  off  demands  which  he  has  against  the 
plaintiff: 

1.  It  must  be  a  demand  arising  upon  judgment  or  decree,  or  upon 
contract  express  or  implied,  whether  such  demand  be  liquidated  or  not, 
and  whether  such  contract  be  written  or  unwritten,  sealed  or  without 
seal ;  and  if  it  be  founded  upon  a  bond  or  other  contract  having  a  pen- 
alty, the  sum  equitably  due,  by  virtue  of  its  condition  only,  shall  be  set 
off; 

2.  It  must  be  due  to  him  in  his  own  right,  either  as  being  the 
original  creditor  or  payee,  or  as  being  the  assignee  or  owner  of  the  de- 
mand; 

3.  It  must  have  existed  at  the  time  of  the  commencement  of  the 
suit,  and  must  then  have  belonged  to  the  defendant; 

4.  It  can  be  allowed  only  in  actions  founded  upon  demands  which 
could  themselves  be  the  subject  of  set-off  according  to  law; 

5.  If  there  be  several  defendants,  the  demand  set-off  must  be  due 
to  all  of  them,  jointly,  except  where  other  provision  is  expressly  made 
by  law:  Provided,  That  in  actions  upon  a  note  or  other  contract  for 
the  payment  of  money  against  several  defendants,  any  one  of  whom  is 
principal,  and  the  others  sureties  therein,  any  claim  upon  contract  in 
favor  of  the  principal  defendant,  and  against  the  plaintiff,  or  any  for- 
mer holder  of  the  note  who  transferred  the  same  after  due  or  other  con- 
tract, may  be  allowed  as  a  set-off  by  the  principal  or  any  other  defend- 
ant; 

6.  It  must  be  a  demand  existing  against  the  plaintiff  in  the  action, 
unless  the  suit  be  brought  in  the  name  of  a  plaintiff  having  no  real  in- 
terest in  the  contract  upon  which  the  suit  is  founded;  in  which  case 
no  set-off  of  a  demand  against  the  plaintiff  shall  be  allowed,  unless  as 
hereinafter  specified; 

7.  If  the  action  be  founded  upon  a  contract  other  than  a  negotiable 
promissory  note,  or  bill  of  exchange  which  has  been  assigned  by  the 
plaintiff,  a  demand  existing  against  such  plaintiff,  or  any  assignee  of  such 
contract  at  the  time  of  the  assignment  thereof,  and  belonging  to  the 
defendant  in  good  faith  before  notice  of  such  assignment,  may  be  set 
off  to  the  amount  of  the  plaintiff's  debt,  if  the  demand  be  such  as  might 
have  been  set  off  against  such  plaintiff  or  such  assignee  w^hile  the  con- 
tract belonged  to  him; 

8.  If  the  action  be  upon  a  negotiable  promissory  note,  or  bill  of  ex- 
change, which  has  been  assigned  to  the  plaintiff  after  it  became  due,  a 
set-off  to  the  amount  of  the  plaintiff's  debt  may  be  made  of  a  demand 
existing  against  any  person  or  persons  who  shall  have  assigned  or 
transferred  such  note  or  bill  after  it  became  due,  if  the  demand  be  such 
as  might  have  been  set  off  against  the  assignor  while  the  note  or  bill 
belonged  to  him; 
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9.  If  the  plaintiff  be  a  trustee  for  another,  or  if  the  suit  be  in  the 
name  of  the  plaintiff  who  has  no  real  interest  in  the  contract  upon 
which  the  suit  is  founded,  so  much  of  a  demand  existing  against  those 
whom  the  plaintiff  represents,  or  for  whose  benefit  the  action  is  brought, 
may  be  set  off  as  will  satisfy  the  plaintiff's  debt,  if  the  same  might  have 
been  set  off  in  an  action  brought  by  those  beneficially  interested. 

Section  10075.      (12726).     Set-off  of  aDiiqaidated  demands  provided  for. 

Sbc.  2.  Whenever  the  holder  of  any  bill  of  exchange,  or  promissory 
note,  instead  of  bringing  separate  suits  against  the  drawers,  makers, 
guarantors  of  the  payment  thereof,  indorsers  and  acceptors  of  such 
bill  or  note,  includes  all  or  any  of  the  said  parties  to  the  bill,  or  note, 
in  one  action,  any  person  or  persons  sued,  shall  be  entitled  to  set-off 
his  or  their  demand  against  the  plaintiff,  and  if  the  whole  amount  of 
the  demands  set-off  by  any,  or  all  of  the  defendants,  shall  be  equal  to, 
or  shall  exceed  the  amount  of  the  plaintiff's  demand,  as  proved  on  the 
trial,  judgment  shall  pass  in  favor  of  the  defendants  generally;  but  if 
a  balance  shall  be  found  in  favor  of  the  plaintiff,  the  verdict  or  judg- 
ment shall  show  the  amount  allowed  to  each  defendant  as  a  set-off 
against  the  plaintiff's  demand. 

Merges  sections  10058  (12708)  and  10059  (12709)  and  refers  to  actions  mentioned  in 
section   10055. 

Sec.  3.  To  entitle  a  defendant  to  a  set-off,  he  must  annex  a  notice 
thereof  to  his  plea  of  the  general  issue,  with  a  bill  of  particulars  of 
such  set-off  in  all  cases  where  such  bill  might  be  demanded. 

Section   10076.      (12720.)     Modified. 

Sbc.  4.  If  the  amount  of  the  set-off  duly  established,  be  equal  to  the 
plaintiff's  debt  or  demand,  judgment  shall  be  entered  that  the  plaintiff 
take  nothing  by  his  action ;  if  it  be  less  than  the  plaintiff's  debt  or  de- 
mand, the  plaintiff  shall  have  judgment  for  the  residue  only. 

Section  10077.      (12727.)     No  change. 

Sec.  5.  If  there  be  found  a  balance  due  from  the  plaintiff  in  the 
action  to  the  defendant,  judgment  shall  be  rendered  for  the  defendant 
for  the  amount  thereof;  but  no  such  judgment  shall  be  rendered  against 
the  plaintiff,  when  the  contract,  which  was  the  subject  of  the  suit,  shall 
have  been  assigned  before  the  commencement  of  such  suit,  nor  for  any 
balance  due  from  any  other  person  than  the  plaintiff  in  the  action. 

Section   10078.      (12728.)      No  change. 

Sec.  6.  In  suits  brought  by  executors  and  administrators,  demands 
existing  against  their  testators  or  intestates,  and  belonging  to  the  de- 
fendant at  the  time  of  their  death,  may  be  set-off  by  the  defendant  in 
the  same  manner  as  if  the  action  had  been  brought  by  and  in  the  name 
of  the  deceased. 

Section  10079.     (12729.)     No  change. 

Sec.  7.    When  a  set-off  is  established  in  a  suit  brought  by  executors 
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or  administrators  and  a  balance  found  due  the  defendant,  the  judg- 
ment shall  be  against  them  in  their  representative  character,  and  shall 
be  evidence  of  a  debt  established,  to  be  paid  in  the  course  of  adminis- 
tration. 

Section   10080.      (12730.)      No   change. 

Sec.  8.  In  any  action  hereafter  commenced  in  this  state  when  the 
defendant  has  given  notice  of  a  set-off  or  recoupment,  the  plaintiff  shall 
not  be  allowed  to  discontinue  his  suit  or  submit  to  a  non-suit  without 
the  consent  of  the  defendant. 

Section   10081.      (12731.)      No   change. 

Sec.  9.  In  suits  in  equity  for  the  payment  or  recovery  of  money, 
set-offs  shall  be  allowed  in  the  same  manner,  and  with  the  like  effect, 
as  in  actions  at  law. 

Section  438.     (11955.)      Slightly  modlfled. 

Sec.  10.  In  any  action,  in  any  court,  if  the  defendant  shall  claim 
damages  by  way  of  recoupment,  by  plea  or  otherwise,  in  pursuance  of 
the  rules  and  practice  of  such  court,  and  on  the  trial  of  the  issue 
formed,  if  the  court  or  jury  trying  the  same  shall  find  such  defendant 
entitleii  to  an  amount  of  damages,  whether  liquidated  or  not,  greater 
than  the  amount  of  the  demand  of  the  plaintiff,  the  court  shall  give 
judgment  according  to  the  true  right  thereof  for  the  defendant,  for 
the  amount  of  such  excess  so  found  and  costs,  and  issue  execution 
therefor  against  the  plaintiff,  as  in  cases  of  judgment  and  execution  on 
plea  or  notice  of  off-sets. 

Section   10082.      (12733.)      No   change. 
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CHAPTER  XVI. 

OF    THE    STATUTE    OP    AMENDMENTS. 

Section  1.  The  court  in  which  any  action  or  proceeding  shall  be 
pending,  shall  have  power  to  amend  any  process,  pleading  or  proceed- 
ing in  snch  action  or  proceeding,  either  in  form  or  substance,  for  the 
furtherance  of  justice,  on  such  terms  as  shall  be  just,  at  any  time  before 
judgment  rendered  therein.  The  court  at  every  stage  of  the  action  or 
proceeding  must  disregard  any  error  or  defect  in  the  proceedings,  which 
do  not  affect  the  substantial  rights  of  the  parties. 

Section  10268.  (12969.)  The  last  sentence  Is  taken  from  rule  19  of  the  United  States 
equity  practice. 

Sec.  2.  If  such  amendment  be  made  to  any  pleading  in  matter  of 
substance,  the  adverse  party  shall  be  allowed  an  opportunity,  accord- 
ing to  the  course  and  practice  of  the  court,  to  answer  the  pleading  so 
amended. 

Section  10269.     (12970.)      No  change.  v 

Sec.  3.  After  judgment  rendered  in  any  cause,  any  defect  or  imper- 
fections in  matter  of  form,  contained  in  the  record,  pleadings,  process, 
entries,  returns,  or  other  proceedings,  may  be  rectified  and  amended  by 
the  court,  in  aflSrmance  of  the  judgment,  so  that  such  judgment  shall 
not  be  reversed  or  annulled;  and  any  variation  in  the  record,  from 
any  process,  pleading  or  proceeding  had  in  such  cause,  shall  be  reformed 
and  amended  according  to  such  original  process,  pleading  or  pro- 
ceeding. 

Section  10270.      (12971.)      No  change. 

Sec.  4.  All  returns  made  by  any  sheriff  or  other  officer,  or  by  any 
court  or  subordinate  tribunal,  to  any  court,  may  be  amended  in  matter 
of  form  by  the  court  to  which  such  returns  shall  be  made,  in  their 
discretion,  as  well  before  as  after  judgment. 

Section  10271.     (12972.)      No  change. 

Sec.  5.  When  a  verdict  shall  have  been  rendered  in  any  cause,  the 
judgment  thereon  shall  not  be  stayed,  nor  shall  any  judgment  upon 
confession,  default,  nihil  dicit,  or  non  sum  informatus,  be  reversed, 
impaired,  or  in  any  way  affected,  by  reason  of  the  following  imper- 
fections, omissions,  defects,  matters  or  things,  or  any  of  them,  in  the 
pleadings,  process,  record  or  proceedings,  namely: 

!•  For  any  default  or  defect  in  process;  or  for  misconceiving  any 
process,  or  awarding  the  same  to  a  wrong  officer;  or  for  the  want  of 
aiiy  suggestion  for  awarding  process,  or  for  any  insufficient  suggestion; 

2.  For  any  imperfect  or  insufficient  return  of  any  sheriff  or  other 
officer,  or  that  the  name  of  such  officer  is  not  set  to  any  return  actually 
made  by  him; 


Digitized  by 


Google 


112 

3.  For  any  variance  between  the  original  writ,  bill,  plaint  and 
declaration,  or  between  either  of  them; 

4.  For  any  mispleading,  miscontinnance,  or  discontinuance  in- 
sufficient pleading,  or  misjoining  of  issue; 

5.  For  the  want  of  any  warrant  of  attorney  by  either  party;  except 
in  cases  of  judgment  by  confession,  where  such  warrant  is  expressly 
required  by  law; 

6.  For  any  party  under  twenty-one  years  of  age,  having  appeared  by 
attorney,  if  the  verdict  or  judgment  be  for  him ; 

7.  For  the  want  of  any  allegation  or  averment,  on  account  of  which 
a  motion  to  dismiss  could  have  been  maintained; 

8.  For  omitting  any  allegation  or  averment  of  any  matter,  without 
proving  which  the  jury  ought  not  to  have  given  such  verdict; 

9.  For  any  mistake  in  the  name  of  any  party  or  person,  or  in  any 
sum  of  money;  or  in  the  description  of  any  property;  or  in  reciting  or 
stating  any  day,  month  or  year,  when  the  correct  name,  time,  sum  or 
description  shall  have  been  once  rightly  alleged  in  any  of  the  pleadings 
or  proceedings; 

10.  For  a  mistake  in  the  name  of  any  juror  or  officer; 

11.  For  the  want  of  a  right  venue,  if  the  cause  was  tried  by  a  jury 
of  the  proper  county; 

42.  For  any  informality  in  entering  a  judgment,  or  making  up  the 
record  thereof;  or  in  any  continuance  or  other  entry  upon  such  record; 

13.  For  any  other  default  or  negligence  of  any  clerk  or  officer  of 
the  court,  or  of  the  parties,  or  their  counselors  or  attorneys,  by  which 
neither  party  shall  have  been  prejudiced. 

Section  10272.     (12973.)      Slightly  modllled. 

Sec.  6.  The  omissions,  imperfections,  variances  and  defects  in  the 
preceding  section  of  this  chapter  enumerated,  and  all  others,  of  the  like 
nature,  not  being  against  the  right  and  justice  of  the  matter  of  the 
suit,  and  not  altering  the  issue  between  the  parties,  or  the  trial,  shall 
be  supplied  and  amended  by  the  court  where  the  judgment  shall  be 
given,  or  by  the  court  into  which  such  judgment  shall  be  removed  by 
writ  of  error. 

Section  10273.     (12974.)     No  change. 

Sec.  7.  No  process,  pleading  or  record,  shall  be  amended  or  im- 
paired by  the  clerk  or  other  officer  of  any  court,  or  by  any  other  person, 
without  the  order  of  such  court,  or  of  some  other  court  of  competent 
jurisdiction. 

Section  10274.     (12975.)      No  change. 

Sec.  8.  The  provisions  of  this  chapter  shall  extend  to  all  actions  and 
proceedings  in  courts  of  law  and  equity. 

Section  10275.     (12976.)     No  material  change. 

Sec.  9.  No  appeal  shall  be  dismissed  on  account  of  any  informality 
or  imperfection  in  the  bond,  affidavit  or  other  proceedings,  for  the  tak- 
ing of  such  appeal,  if  plaintiff  shall  either  by  amendment,  or  by  fumish- 
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ing  a  new  bond,  affidavit  or  other  paper,  supply  the  deficiency  or  defect. 

New  section.  Supersedes  sections  922  (12368)  and  924  (12370),  and  is  made  applic- 
able to  all  appellate  proceedings. 

Sec.  10.  Whenever  a  bond  is  or  shall  be  required  by  law  to  be  given 
by  any  x)erson,  in  order  to  entitle  him  to  any  right  or  privilege  con- 
ferred by  law,  or  to  commence  any  proceeding,  it  shall  not  be  necessary 
for  such  bond  to  conform  in  all  respects  to  the  form  thereof  prescribed 
by  any  statute,  but  the  same  shall  be  deemed  sufficient  if  it  conform 
thereto  substantially,  and  does  not  vary  in  any  matter  to  the  prejudice 
of  the  rights  of  the  party  to  whom  or  for  whose  benefit  such  bond  shall 
have  been  given. 

Section  10409.      (13123.)     No  change. 

Sec.  11.  Whenever  such  bond  has  been  heretofore,  or  shall  hereafter 
be  given,  and  shall  be  defective  in  any  respect,  the  court,  officer,  or  body 
who  would  be  authorized  to  receive  the  same,  or  to  entertain  any  pro- 
ceedings in  consequence  of  such  bond,  if  the  same  had  been  perfect, 
may,  on  the  application  of  all  the  obligors  therein,  amend  the  same  in 
any  respect,  or  may,  on  the  application  of  the  person  required  to  give 
such  bond,  allow  a  new  one  to  be  substituted  in  the  place  thereof,  bear- 
ing date  at  the  time  when  such  bond  was  required  to  be  given,  and 
such  bond  shall  thereupon  be  deemed  valid  from  the  time  of  the  execu- 
tion of  such  defective  bond.  When  application  is  made  to  amend,  said 
conrt,  officer,  or  body  shall  have  power  to  amend  such  bond  in  any 
respect,  and  without  regard  to  the  particular  amendment  applied  for, 
so  as  to  make  said  defective  bond  such  a  one  as  might  have  been  re- 
quired when  the  latter  was  given.  When  a  new  bond  is  allowed,  it 
shall  be  such  in  form,  penalty,  and  other  respects,  as  might  have  been 
demanded  when  the  defective  bond  was  given. 

Section  10410.      (13124.)     No  change. 
15 
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CHAPTER  XVI T. 

OP    EVIPKNCE. 

Section  1.  lu  all  chancery  cases,  the  testimony  shall  be  taken  in 
open  conrt  as  in  suits  at  law,  nnless  the  court  shall  specially  order  a 
reference  to  a  circuit  court  commissioner,  or  other  person  authorized 
by  law  to  administer  oaths,  to  take  such  testimony.  This  section  shall 
not  be  construed  to  preclude  the  taking  of  depositions  in  the  cases  pro- 
vided by  law. 

This  section  is  a  part  of  section  10188  (12966)  as  amended  by  act  129,  1905,  modified 
so  that  testimony  shall  be  taken  In  open  court  nnless  otherwise  ordered. 

Sec.  2.  The  oflScer  to  whom  any  such  reference  may  be  made,  shall 
take  such  proofs  as  may  be  offered;  and  the  bill  shall  not  be  considered 
evidence  before  such  officer  of  any  fact  stated  therein;  but  when  so 
directed  by  the  court,  the  officer  may  receive  the  testimony  of  the  plain- 
tiff as  evidence. 

Section  490.     (12008.)     Modified. 

Sec.  3.  Whenever  the  bill  shall  have  been  filed  for  the  payment  or 
satisfaction  of  any  sum  of  money,  the  court  may,  in  its  discretion, 
direct  that  the  plaintiff  be  examined  by  such  officer,  as  to  any  payments 
that  may  have  been  made  to  him,  or  to  any  person  for  his  use  on  ac- 
count of  the  demand  mentioned  in  the  bill,  and  which  ought  to  be 
credited  on  such  demand,  or  he  may  be  examined  in  open  court. 

Section  491.      (12009.)      Modified. 

Sec.  4.  Such  officer  shall  report  the  proofs  and  examinations  had 
before  him ;  and  on  the  coming  in  of  the  report,  or  on  proof  and  exam- 
ination in  open  court,  as  the  case  may  be,  the  court  shall  make  such 
order  thereupon  as  shall  be  just. 

Section   492.      (12010.)      Modified. 

Sec.  5.  In  all  chancery  cases,  the  court  shall  rule  upon  all  objections 
to  the  competency,  relevancy  or  materiality  of  testimony^  or  evidence 
offered,  the  same  as  in  suits  at  law ;  and  in  all  cases  where  the  court 
is  of  the  opinion  that  any  testimony  offered  is  incompetent,  irrelevant, 
or  immaterial,  the  same  shall  be  excluded  from  the  record:  Provided^ 
however.  That  if  the  testimony  so  offered  and  excluded  is  brief,  the  court 
may  in  its  discretion  permit  the  same  to  be  taken  down  by  the  stenog- 
rapher separate  and  apart  from  the  testimony  received  in  the  case;  and 
in  case  of  appeal,  such  excluded  testimony  may  be  returned  to  the 
appellate  court  under  the  certificate  of  the  trial  court:  Provided, 
further,  That  where  such  excluded  testimony  is  not  taken  and  returned 
to  the  supreme  court  on  appeal,  if  upon  the  hearing  of  such  appeal,  the 
supreme  court  shall  be  of  the  opinion  that  any  such  testimony  is  com- 
petent and  material,  it  shall  order  the  same  to  be  taken  by  deposition, 
or  under  a  reference,  and  returned  to  said  court. 

New  section.     See  commission's  report  to  the  Governor. 
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OF  DEPOSITIONS. 


Sec.  6.  The  testimony  of  any  witness  may  be  taken  by  deposition 
de  bene  esse,  in  any  civil  cause  or  matter,  begun  or  pending  in  any 
court  of  record,  at  law  or  in  chancery,  or  before  any  probate  court,  or 
commissioners  on  claims  appointed  by  any  probate  court,  or  arbitrators, 
referees,  or  circuit  court  commissioner,  or  justice  of  the  peace,  in  the 
state  of  Michigan,  or  in  any  other  civil  proceeding,  when  the  witness 
is  or  is  about  to  go  or  resides  out  of  the  state  of  Michigan,  or  is  about 
to  go,  or  reside  more  than  fifty  miles  from  the  place  of  trial,  or  beyond 
the  jurisdiction  of  the  court ;  or  when  the  witness  is  sick,  aged  or  infirm, 
or  where  there  is  reasonable  cause  for  apprehension  that  his  testimony 
can  not  be  had  at  the  trial  of  the  cause,  or  where  it  is  needed  for  use  on 
hearing  of  motions,  petitions,  proceedings  for  injunctions,  or  upon  any 
other  interlocutory  or  other  proceedings  prior  to  final  hearing  of  any 
cause;  and  in  all  cases  where  aflQdavits  are  permitted  to  be  used  in 
proceedings  before  the  court;  also  when  it  is  desired  to  take  con- 
ditionally and  perpetuate  testimony  in  suits  to  be  begun;  and  in  any 
other  case  not  above  provided  for  when  it  shall  appear  to  the  court  or 
judge  thereof  that  the  purposes  of  justice  will  be  aided  thereby.  The 
deposition  may  be  taken  before  any  judge  of  any  court  of  the  United 
States,  or  of  any  state  of  the  United  States,  or  of  any  foreign  country, 
or  before  any  commissioner  of  a  circuit  court  in  Michigan,  or  of  the 
United  States,  or  of  any  state,  or  any  commissioner  for  Michigan,  or 
any  consul,  or  consular  officer,  justice  of  the  peace,  officer,  or  notary 
public,  authorized  by  the  laws  of  this  state,  or  of  any  other  state,  or 
of  the  United  States,  or  by  the  laws  of  any  foreign  country,  to  ad- 
minister oaths,  not  being  of  counsel  or  attorney  for  either  of  the  parties, 
nor  interested  in  the  event  of  the  cause.  The  seal  of  such  court  or 
official,  or  a  certificate  of  such  authority,  given  under  the  seal  of  any 
court  of  record,  shall  be  prima  facie  evidence  of  authority  to  act. 
Reasonable  notice  must  first  be  given  in  writing  by  the  party,  or  his  at- 
torney, proposing  to  take  such  deposition,  to  the  opposite  party  or  his 
attorney  of  record,  which  notice  shall  state  the  name  of  the  witness 
or  witnesses,  and  the  time  and  place  of  taking  his  deposition,  and  the 
name  of  the  official  before  whom  the  same  will  be  taken,  and  in  all 
cases  in  rem,  attachment  or  replevin,  the  person  having  the  agency  or 
possession  of  the  property  at  the  time  of  seizure,  shall  be  deemed  the 
adverse  party  until  a  claim  shall  have  been  put  in  or  appearance  en- 
tered in  the  cause;  and  whenever,  by  reason  of  the  absence  from  the 
jurisdiction  of  the  party,  or  want  of  an  opposite  attorney  of  record, 
or  other  reason,  the  giving  of  the  notice  herein  required  shall  be  im- 
practicable, it  shall  be  lawful  to  take  such  depositions  as  there  shall 
be  urgent  necessity  for  taking,  upon  such  notice  as  any  judge  author- 
ized to  hold  courts  within  the  jurisdiction  where  the  suit  is  pending, 
shall  think  reasonable,  and  direct.  Any  person  may  be  compelled  to 
appear  and  depose  as  provided  by  this  act,  by  the  order  or  process  of 
any  court  and  to  produce  books  and  papers  in  the  same  manner  as 
witnesses  may  be  compelled  to  appear  and  testify  in  court. 

Section   10136.      (12780.)      Slightly  modified. 

Sec.  7.     In  any  case  where  the  deposition  of  a  witness  can  be  taken 
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upon  notice,  his  deposition  may  instead  be  taken  under  commission^ 
upon  which  section  nine  of  this  chapter  shall  be  printed,  and  any  circuit 
court  commissioner  in  the  state  of  Michigan,  or  the  court  in  which  such 
proceeding  is  begun  or  pending,  or  the  judge,  clerk  or  register  thereof,  or 
in  any  case  pending  before  a  justice  of  the  peace,  such  justice  shall 
upon  affidavits  showing  reason  therefor,  issue  a  commission  (upon 
which  shall  be  printed  section  nine  of  this  chapter)  for  the  taking  of 
the  testimony  of  such  witness  before  any  person  therein  appointed  as 
commissioner.  Written  interrogatories  to  be  put  to  such  witness  by 
such  commissioner,  may  be  attached  to  the  commission;  if  attached, 
a  copy  thereof  shall  be  attached  to  the  notice  which  shall  in  any  case 
be  given  to  the  opposite  party  or  his  attorney,  of  the  time  and  place 
of  taking  testimony  under  such  commission.  Cross  and  re-direct  in- 
terrogatories, which  it  is  desired  the  commissioner  shall  put  to  the 
witness,  shall  thereupon  be  promptly  furnished  to  the  respective  parties, 
and  to  such  commisioner.  Where  default  or  order  pro  confesso  has 
been  entered  in  the  cause,  notices  shall  not  be  necessary. 

Section   10137.      (12781.)      Slightly  modified. 

Sec.  8.  Courts  of  record  of  this  state  shall  have  the  power  to  compel 
the  attendance  of  witnesses  and  the  giving  of  their  testimony,  and  the 
production  of  books,  papers  and  other  evidences,  before  commissioners 
or  persons  authorized  to  take  testimony  and  also  under  commissions  or 
letters  rogatory,  isued  out  of  any  court  of  any  other  state,  or  of  the 
United  States,  or  of  any  foreign  government  or  country. 

Section   10138.      (12782.)      No  change. 

Sec.  9.  Each  witness  shall  be  sworn  or  affirmed  by  the  officer  or 
person  empowered  to  take  such  testimony,  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  concerning  the  matter  at  issue  in  the 
cause.  Every  witness  may  be  examined,  cross-examined,  and  re- 
examined, orally,  and  also  so  examined  in  addition  to  written,  direct 
or  cross-interrogatories.  Examinations  may  be  adjourned  from  time  to 
time.  Testimony  may  be  written  or  taken  stenographically  and 
transcribed  under  direction  of  the  officer  so  taking  the  same  and  shall 
be  signed  by  the  witness  and  certified  as  correct  by  the  official  before 
whom  it  is  taken,  but  signatures  of  witnesses  may  be  waived  in  writing 
by  agreement  of  parties.  The  deposition  when  taken  shall  be  forthwith 
inclosed  by  the  official  before  whom  the  same  is  taken,  and  indorsed 
with  the  title  of  the  court  and  cause,  and  that  the  deposition  was  taken 
and  sealed  up  by  him,  and  how  it  is  to  be  sent,  and  he  shall  sign  the 
indorsement,  and  the  same  shall  be  transmitted  by  mail  or  otherwise, 
to  the  court  in  which  the  cause  is  pending,  and  in  case  such  deposition 
is  taken  for  use  before  commissioners  on  claims  appointed  by  any  pro- 
bate court  to  such  court,  and  then  be  opened  by  the  court  or  clerk  or 
register,  and  written  notice  thereof  then  given  by  mail  or  otherwise  to 
the  parties.  Objections  to  notices  of,  or  objections  to  the  manner  of 
taking  the  testimony,  or  of  certifying  or  returning  the  deposition,  shall 
be  regarded  as  waived  unless  made  in  writing  within  ten  days  after 
knowledge  or  notice  of  the  return  thereof. 


Section   10139.      (12783.)      No  change. 
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Sec.  10.  To  perpetuate  testimony,  any  person  who  expects  to  l)e  a 
party  to  a  suit,  which  may  thereafter  be  commenced  in  any  court  of 
record,  may  cause  the  testimony  of  any  witness  material  to  him  in  the 
prosecution  or  defense  of  such  suit  to  be  taken  conditionally,  and 
perpetuated,  under  a  commission  so  issued  by  any  circuit  court  com- 
missioner or  judge  of  a  court  of  record,  upon  affidavit,  showing  the 
necessity  or  reason  therefor,  and,  so  far  as  known,  the  persons  in- 
terested in  such  matter.  The  commission  shall  direct  upon  whom  notice 
shall  be  served,  and  to  what  court  the  deposition  shall  be  returned, 
and  such  court  shall  have  custody  and  control  thereof  until  required 
for  use  in  such  suit.  Testimony  taken  under  this  section  may  be  used 
in  case  it  cannot  again  be  obtained  at  the  time  of  trial. 

Section    10140.      (12784.)      No   cbange. 

Sec.  11.  Parties  to  actions  and  parties  interested  in  suits  to  be 
begun  may  have  testimony  taken  and  returned  in  any  manner  agreed 
upon  by  stipulation  in  writing. 

Section   10141.      (12785.)     No  change. 

Sec.  12.  Depositions  taken  under  this  act  may  be  read  and  con- 
sidered in  evidence  at  the  trial  or  on  any  hearing,  and  on  appeals  and 
re-trials  of  the  same  cause  of  action,  but  the  court  shall  have  power 
to  regulate  the  use,  to  prevent  abuses  thereof,  and  may  order  the  re- 
taking of  testimony,  or  the  production  of  the  witness,  if  within  the 
jurisdiction,  notwithstanding  that  his  deposition  has  been  taken.  In 
any  case,  either  party,  may  obtain  subpoena  and  compel  the  usual  at- 
tendance and  re-examination  of  the  witness,  notwithstanding  his 
deposition  has  been  taken,  if  he  is  within  the  jurisdiction  of  the  court 
and  able  to  attend,  and  give  his  testimony  in  the  usual  way  at  the 
trial. 

Section   10142.     (12786.)      Slightly  modified. 

Sec.  13.  Fees  for  taking  depositions  shall  be  as  follows:  For  tak- 
ing, certifying,  sealing  and  forwarding  depositions,  two  dollars;  and 
for  each  one  hundred  words  contained  in  such  deposition,  ten  cents, 
which  shall  be  considered  as  costs  in  the  case;  and  for  copies  of  testi- 
mony furnished  to  any  party,  three  cents  for  each  one  hundred  words 
contained  in  such  copy.  Each  party  shall  pay  for  his  own  examinations 
or  cross-examinations  in  the  first  instance. 

Section    10143.      (12787.)      No   change. 

Sec.  14.  In  cases  where  by  law  the  affidavit  of  any  person  residing  in 
another  state  of  the  United  States,  or  in  any  foreign  country,  is  re- 
quired, or  may  be  received  in  judicial  proceedings  in  this  state,  to 
entitle  the  same  to  be  read,  it  must  be  authenticated  as  follows: 

1.  It  must  be  certified  by  the  consul  general,  deputy  consul  general, 
or  some  consul  or  deputy  consul  of  the  United  States  resident  in  such 
foreign  country,  to  have  been  taken  and  subscribed  before  him,  specify- 
ing the  time  and  place  where  taken  and  have  the  consular  seal  attached; 
or 
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2.  It  must  be  certified  by  some  judge  of  a  court  having  a  seal  to 
have  been  taken  and  subscribed  before  him,  specifying  the  time  and 
place  where  taken; 

3.  The  genuineness  of  the  signature  of  such  judge,  the  existence  of 
the  court  and  the  fact  that  such  judge  is  a  member  thereof,  must  be 
certified  by  the  clerk  of  the  court  under  the  seal  thereof; 

4.  If  such  affidavit  be  taken  in  any  other  of  the  United  States  or 
in  any  territory  thereof,  it  may  be  taken  before  a  commissioner  duly 
appointed  and  commissioned  by  the  governor  of  this  state  to  take 
affidavits  therein,  or  before  any  notary  public  or  justice  of  the  peace 
authorized  by  the  laws  of  such  state  to  administer  oaths  therein.  The 
signature  of  such  notary  public  or  justice  of  the  peace,  and  the  fact 
that  at  the  time  of  the  taking  of  such  affidavit  the  person  before  whom 
the  same  was  taken  was  such  notary  public  or  justice  of  the  peace, 
shall  be  certified  by  the  clerk  of  any  court  of  record  in  the  county 
where  such  affidavit  shall  be  taken,  under  the  seal  of  said  court. 

Section  10144.      (12789)   as  amended  by  act  191,  1909.     No  change. 

Sec.  15.  The  records  and  judicial  proceedings  of  any  court  in  the 
several  states  and  territories  of  the  United  States  and  of  any  foreign 
country  shall  be  admitted  in  evidence  in  the  courts  of  this  state  upon 
being  authenticated  by  the  attestation  of  the  clerk  of  such  court  with 
the  seal  of  such  court  annexed,  or  of  the  officer  in  whose  custody  such 
records  are  legally  kept  with  the  seal  of  his  office  annexed. 

Section  10145    (12790)   as  amended  by  act  191,  1909.     No  change. 


OF  COPIBS  OF  BBCOBDS^  ETC. 

Sec.  16.  Copies  of  such  records  and  proceedings,  in  the  courts  of  a 
foreign  country,  may  also.be  admitted  in  evidence  upon  due  proof: 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the 
original,  and  is  an  exact  copy  of  the  whole  of  such  original ; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of  the  court, 
or  other  officer  legally  having  charge  of  the  same;  and, 

3.  That  such  copy  is  duly  attested  by  a  seal,  which  shall  be  proved  to 
be  the  seal  of  the  court  in  which  such  record  or  proceeding  shall  be. 

Section   10146.      (12791.)      No  change. 

Sec.  17.  The  preceding  sections  shall  not  prevent  the  proof  of  any 
record  or  judicial  proceedings  of  the  courts  of  any  foreign  country, 
according  to  the  rules  of  the  common  law,  in  any  other  manner  than 
that  herein  directed. 

Section  10147.     (17792.)     Modified. 

Sec.  18.  A  copy  of  any  order,  judgment  or  decree,  of  any  court  of 
record  in  this  state,  duly  authenticated  by  the  certificate  of  the  judge, 
clerk  or  register  of  such  court,  under  the  seal  thereof,  shall  be  ad- 
missible in  evidence  in  any  court  in  this  state,  and  shall  be  prima  facie 
evidence  of  the  jurisdiction  of  said  court  over  the  parties  to  such  pro- 
ceedings and  of  all  facts  recited  therein,  and  of  the  regularity  of  all 
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proceedings  prior  to,  and  including  the  making  of  such  order,  judgment 
or  decree. 

New   section. 

Sec.  19.  Copies  of  all  papers,  records,  entries  and  documents,  re- 
quired or  permitted  by  law  to  be  filed  by  any  public  officer  in  his  office, 
or  to  be  entered  or  recorded  therein  and  duly  filed,  entered  or  recorded 
according  to  law,  certified  by  such  officer  to  be  a  true  transcript  com- 
pared by  him  with  the  original  in  his  office,  shall  be  evidence  in  all 
courts  and  proceedings,  in  like  manner  as  the  original  would  be  if 
produced. 

Section   10169.      (12814.)      Modified. 

Sec.  20.  All  conveyances  and  other  instruments  authorized  by  law 
to  be  filed  or  recorded,  and  which  shall  be  acknowledged  or  proved  ac- 
cording to  law,  and  if  the  same  shall  have  been  filed  or  recorded,  the 
record,  or  a  transcript  of  the  record,  or  a  copy  of  the  instrument  on 
file  certified  by  the  officer  in  whose  office  the  same  may  have  been  filed 
or  recorded,  may  be  read  in  evidence  in  any  court  within  this  state 
without  further  proof  thereof;  but  the  effect  of  such  evidence  may  be 
rebutted  by  other  competent  testimony. 

Section    8990.      (10852.)      Modified. 

Sec.  21.  The  record  of  deeds  or  other  instruments  affecting  the  title 
to  lands  heretofore  recorded  in  counties  in  this  state  other  than  the  one 
in  which  the  lands  described  therein  are  located,  or  a  certified  copy 
thereof,  shall  be  deemed  prima  facie  evidence  of  the  execution  and  de- 
livery of  such  instrument,  and  as  such  shall  be  received  in  all  courts 
in  this  state,  and  such  certified  copy  may  be  recorded  in  the  county 
in  which  such  land  is  situated,  with  like  effect  as  the  original  deed  or 
other  instrument. 

Section  9052.     (10888.)     No  change. 

Sec.  22.  Whenever  any  officer  to  whom  the  legal  custody  of  any 
paper,  document  or  record  shall  belong,  shall  certify  that  he  has  made 
diligent  examination  in  his  office  for  such  paper,  document  or  record, 
and  that  it  cannot  be  found,  such  certificate  shall  be  presumptive  evi- 
dence of.  the  facts  so  certified,  in  all  causes,  matters  and  proceedings 
in  the  same  manner  and  with  the  like  effect  as  if  such  officer  had  per- 
sonally testified  to  the  same  in  the  court,  or  before  the  officer  before 
whom  such  cause,  matter  or  proceeding  may  be  pending. 

Section  10170.     (12815.)      No  change. 

Sbc.  23.  The  official  certificate  of  any  justice  of  the  peace  within 
any  other  state  of  the  United  States,  of  the  proceedings  and  judgment 
in  any  case  before  him  as  such  justice,  with  the  certificate  of  the  clerk 
of  any  court  of  record  in  the  county  or  district  in  which  such  justice 
has  executed  his  office,  attested  by  his  official  seal,  setting  forth  that  the 
signature  to  the  certificate  of  the  justice  is  genuine,  and  that  he  was 
such  justice  at  the  date  of  such  proceedings  and  judgment,  shall  be 
sufficient  evidence  of  such  proceedings  and  judgment. 

Section   10171.     (12816.)      No  change. 
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Sec.  24.  The  printed  copies  of  all  statutes,  acts  and  resolves  of  this 
state,  whether  of  a  public  or  private  nature,  which  shall  be  published 
under  the  authority  of  the  government,  shall  be  admitted  as  sufficient 
evidence  thereof  in  all  courts,  and  in  all  proceedings  within  this  state. 

Section   10172.      (12817.)      No   change. 

Sec.  25.  Printed  copies  of  the  statute  laws  and  resolves  of  any  other 
of  the  United  States,  or  of  any  territory  thereof  or  of  any  foreign  state, 
if  purporting  to  be  published  under  the  authority  of  the  respective 
governments,  or  if  commonly  admitted  and  used  as  evidence  in  their 
courts  shall  be  admitted  in  all  courts,  and  in  all  proceedings  within  the 
state,  as  prima  facie  evidence  of  such  laws  and  resolves;  and  the  courts 
of  this  state  may  take  judicial  notice  thereof  without  their  formal  in- 
troduction in  evidence. 

Section   10173.      (12818.)      Modified. 

Sec.  26.  All  laws,  by-laws,  regulations,  resolutions  and  ordinances 
of  the  common  council,  or  of  the  board  of  trustees  of  any  incorporated 
city  or  village  in  this  state  may  be  read  in  evidence  in  all  courts  of 
justice  and  in  all  proceedings  before  any  officer,  body  or  board,  in 
which  it  shall  be  necessary  to  refer  thereto,  either  from  a  record  thereof, 
kept  by  the  clerk  or  recorder  of  such  city  or  village,  or  from  a  printed 
copy  thereof,  purporting  to  have  been  published  by  authority  of  the 
common  council  or  board  of  trustees,  in  a  newspaper  published  in  such 
city  or  village,  or  from  any  volume  of  ordinances,  purporting  to  have 
been  printed  by  authority  of  the  common  council  or  board  of  trustees 
of  such  city  or  village;  and  such  record,  certified  copy  or  volume  shall 
be  prima  facie  evidence  of  the  existence  and  validity  of  such  laws, 
regulations,  resolutions  and  ordinances,  without  proof  of  the  enact- 
ment, publishing,  or  any  other  thing  concerning  the  same. 

Section   10193.      (12837.)      No  change. 

Sec.  27.  The  unwritten  or  common  law  of  any  other  of  the  United 
States,  or  of  any  territory  thereof  or  of  any  foreign  state  or  country, 
may  be  proved  as  facts  by  parol  evidence;  and  the  books  of  reports  of 
cases  adjudged  in  their  courts  may  also  be  admitted  as  evidence  of 
such  law ;  and  the  courts  may  take  judicial  notice  of  the  same  as  in  the 
case  of  statutes. 

Section    10174.      (12819.)      Modified. 

Sec.  28.  Any  device  aflSxed  to  any  deed  or  instrument  in  writing 
by  way  of  seal,  by  any  person  signing  the  same,  executed  since  the 
thirty-first  day  of  December,  eighteen  hundred  and  twenty-seven,  or 
hereafter  to  be  executed,  shall  be  received  in  all  courts,  and  upon  all 
occasions  as  evidence  that  the  same  deed  or  instrument  was  duly 
sealed,  and  equally  valid  and  effectual,  as  if  the  same  had  been  actually 
sealed;  but  this  section  shall  not  apply  to  official  and  corporate  seals, 
in  cases  where,  according  to  law,  an  actual  sealing  may  be  required. 

Section   10175.      (12820.)      No  change. 

Sec.  29.    Whenever  any  certified  copy  of  a  judgment  or  decree  shall 
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have  been,  or  shall  be  recorded  in  any  register  of  deeds  oflBee,  such 
record  may  be  read  in  evidence  in  all  courts  of  this  state,  with  like 
force  and  effect  as  such  certified  copy. 

Combines   section   9040    (13009)    and  9047    (13070). 

Sec.  30.  The  original  entry  of  any  judgment  or  other  procee<ling, 
or  a  transcript  from  the  docket  of  any  justice  of  the  peace  of  any 
judgment  had  before  him;  of  the  proceedings  in  the  cause  previous  to 
judgment;  of  the  execution  issued  thereon,  if  any,  and  the  return  to 
such  execution,  if  any,  when  certified  by  the  justice  having  control  of 
such  docket,  shall  be  evidence  in  all  courts  to  prove  the  facts  stated 
in  such  originals  or  in  such  transcripts. 

A  merger  of  sections  959   (12405)   and  900  (12400). 

Sec.  31.  The  proceedings  in  any  cause  or  matter,  had  before  a  jus- 
tice, may  also  be  proved  by  the  oath  of  the  justice;  and  in  case  of  the 
death  or  absence  of  the  justice,  they  may  be  proved  by  producing  the 
original  minutes  of  such  proceedings,  entered  in  a  book  kept  by  such 
justice,  accompanied  by  proof  of  his  handwriting,  or  they  may  be  proved 
by  producing  copies  of  such  minutes,  sworn  to  by  a  competent  witness, 
as  having  been  compared  by  him  with  the  original  entries,  with  proof 
that  such  entries  were  in  the  handwriting  of  the  justice. 

Section  901.      (12407.)      No   change. 

Sec.  32.  Copies  of  all  papers,  documents,  plats,  maps,  entries,  or 
records  filed,  entered,  or  recorded  in  any  land  office  of  the  United  States 
situated  in  the  state  of  Michigan,  certified  by  the  register  or  receiver 
of  such  land  office  to  be  a  correct  transcript  compared  by  him  with  the 
original  in  said  land  office,  shall  be  evidence  in  all  courts  and  proceed- 
ings in  like  manner  and  to  the  same  extent  as  the  original  would  be  if 
produced. 

Section   10197.      (12840.)      No  change. 

Sec.  33.  Copies  of  all  papers,  documents,  maps,  plats,  entries,  or  rec- 
ords filed  with  the  board  of  control  of  the  Saint  Mary's  Falls  Ship  Canal, 
or  entered  in  the  records  of  the  proceedings  of  said  board  of  control, 
certified  by  the  auditor  general  of  this  state  to  be  a  true  transcript 
compared  by  him  with  the  original  in  the  office  of  said  board  of  control, 
shall  be  evidence  in  all  courts  and  proceedings  in  like  manner  and  to 
the  same  extent  as  the  original  would  be  if  produced. 

SecUon  10198.   (12841.)   No  change. 

Sec.  34.  Any  copy  of  the  record  of  observations  in  regard  to  the 
condition  of  the  weather  taken  under  the  direction  of  the  signal  service 
department  of  the  United  States,  when  certified  by  the  officer  in  charge 
thereof  at  the  place  where  the  same  is  taken  and  kept,  that  the  same 
is  a  true  copy  of  the  record  on  file  in  said  signal  service  office,  may  be 
received  in  evidence  in  any  civil  cause  in  any  court,  and  shall  be  prima 
facie  evidence  of  the  facts  and  circumstances  therein  contained  and 
stated. 


Section   10201.      (12844.)      No  change. 
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Sec.  35.  When  notice  of  any  application  to  any  court  or  judicial 
officer  for  any  proceeding  authorized  by  law,  is  required  by  law  to  be 
published  in  one  or  more  newspapers,  an  affidavit  of  the  printer  of  any 
such  paper,  or  of  his  foreman  or  principal  clerk,  annexed  to  a  printed 
copy  of  such  notice  taken  from  the  paper  in  which  it  was  published, 
and  specifying  the  times  when,  and  the  paper  in  which  such  notice  was 
published,  may  be  filed  with  the  proper  officer  of  the  court,  or  with  the 
judicial  officer  before  whom  such  proceeding  shall  be  pending,  at  any 
time  within  six  months  after  the  last  day  of  the  publication  of  such 
notice. 

Section   10162.      (12807.)      No  change. 

Sec  36.  When  any  notice  of  a  sale  of  real  property  is  required  by 
law  to  be  published  in  any  newspaper,  an  affidavit  of  the  printer  of 
such  paper,  or  of  his  foreman,  or  principal  clerk,  annexed  to  a  printed 
copy  of  such  notice  taken  from  the  paper  in  which  it  was  published, 
and  specifying  the  times  when  and  the  paper  in  which  it  was  published^ 
may  be  filed  at  any  time  within  six  months  after  the  last  day  of  such 
publication,  with  the  county  clerk  of  the  county  in  which  the  premises 
sold  are  situated,  or  if  such  sale  were  made  in  pursuance  of  the  order 
of  any  judge  of  probate  or  court  of  chancery,  such  affidavit  may  be 
filed  with  such  judge  of  probate  or  with  a  clerk  of  such  court  of  chan- 
cery, as  the  case  may  be. 

Section    10163.      (12808.)      No  change. 

Sec.  37.  The  original  affidavit  so  filed  pursuant  to  the  two  last 
sections,  and  copies  thereof  duly  certified  by  the  officer  in  whose  cus- 
tody the  same  shall  be,  shall  be  presumptive  evidence  in  all  cases,  of 
the  facts  contained  in  such  affidavits. 

Section   10164.      (12809.)      No   change. 

Sec.  38.  The  affidavit  of  the  printer,  or  foreman,  or  clerk  of  any 
printer  of  a  public  newspaper,  published  in  this  state,  of  the  publication 
of  any  notice  or  advertisement,  which  by  any  law  of  this  state  shall  be 
required  to  be  published  in  such  newspaper,  shall  be  entitled  to  be  read 
in  all  courts  of  justice  in  this  state,  and  in  all  proceedings  before  any 
officer,  body  or  board  in  which  it  shall  be  deemed  necessary  to  refer 
thereto,  and  shall  be  prima  facie  evidence  of  such  publication,  and  of 
the  facts  therein  stated. 

Section    10165.       (12810.)       No    change. 

Sec.  30.  Whenever  a  certified  copy  of  any  affidavit,  record,  docu- 
ment or  paper,  is  declared  by  law  to  be  evidence,  such  copy  shall  be 
certified  by  the  clerk  or  officer  in  whose  custody  the  same  is  by  law 
required  to  be,  to  have  been  compared  by  him  with  the  original,  and  to 
be  a  correct  transcript  therefrom,  and  of  the  whole  of  such  original ; 
and  if  such  officer  have  any  official  seal  by  law,  such  certificate  shall 
be  attested  by  such  seal;  and  if  such  certificate  be  given  by  the  clerk 
of  any  county,  in  his  official  character  as  such  clerk,  it  shall  be  attested 
by  the  seal  of  the  court  of  which  he  is  clerk. 

Section   10166.      (12811.)      No  change. 
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Sbc.  40.  But  the  preceding  section  shall  not  be  construed  to  require 
the  affixing  of  the  seal  of  any  court  to  any  certified  copy  of  any  rule 
or  order  made  by  such  court,  or  of  any  paper  filed  therein,  when  such 
copy  is  used  in  the  same  court,  or  before  any  officer  thereof;  nor  to 
require  the  seal  of  the  supreme  court  to  be  affixed  to  a  certified  copy  of 
any  rule  or  order  of  that  court,  when  used  in  any  circuit  court. 

Section   10167.      (12812.)      No  change. 

Sec.  41.  Every  written  instrument,  except  promissory  notes  and 
bills  of  exchange,  and  except  the  last  wills  of  deceased  persons,  may 
be  proved  or  acknowledged  in  the  manner  now  provided  by  law,  for 
taking  the  proof  or  acknowledgment  of  conveyances  of  real  estate,  and 
the  certificate  of  the  proper  officer  endorsed  thereon,  shall  entitle  such 
instrument  to  be  received  in  evidence  on  the  trial  of  any  action,  with 
the  same  effect,  and  in  the  same  manner,  as  if  such  instrument  were  a 
conveyance  of  real  estate. 

Section  10168.      (12813.)      No  change. 

Sec.  42.  The  original  certificates  and  records  of  marriage  made  by 
the  minister,  justice  or  other  person  authorized  to  solemnize  marriages, 
as  prescribed  by  law,  and  the  record  thereof  made  by  the  county  clerk, 
or  a  copy  of  such  record,  duly  certified  by  such  clerk,  shall  be  received 
in  all  courts  and  places  as  presumptive  evidence  of  the  fact  of  such 
marriage. 

Section  8601.      (11436.)      No  substantial   change. 

Sec.  43.  The  record  of  any  license  to  marry,  or  of  any  marriage 
certificate,  in  any  county  clerk's  office,  or  a  certified  copy  thereof,  shall 
be  prima  facie  evidence  in  any  court  or  proceedings  in  this  state,  with 
the  same  force  and  effect  as  if  the  original  were  produced,  both  as  to 
the  facts  therein  contained  and  as  to  the  genuineness  of  the  signatures 
thereto. 

SecUon  8611.     (11446.)     No  change. 

Sec  44.  Certificates  of  the  purchase  of  public  lands,  signed  by  the 
receiver,  shall  be  evidence  in  any  court  in  this  state,  that  the  possession 
of  the  lands  described  in  said  certificate  or  certificates,  is  in  the  person 
or  persons,  his,  her,  or  their  heirs  or  assigns,  holding  said  certificate 
or  certificates,  as  against  any  person  or  persons,  not  having  a  better 
title  to  such  land  than  actual  possession. 

Section  10200.      (12843.)      Slightly  modified. 

Sec.  45.  Whenever  it  becomes  necessary  to  show  the  breeding  of 
any  horse  in  any  action  at  law  or  in  equity,  the  same  may  be  shown  by 
Wallace's  Year  Book,  Wallace's  American  Trotting  Eegister,  The 
American  Percheron  Horse  Breeders'  and  Importers'  Association, 
Percheron  Society  of  America,  The  American  Percheron  Horse  Breed- 
ers' Association  or  the  Percheron  Stud  Book  of  America;  and  when- 
ever a  horse  is  registered  in  any  of  the  registers  aforesaid,  or  with  said 
society  or  either  of  said  associations,  the  record  of  such  registration 
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or  the  society's  or  association's  certificate  of  such  registration 
under  its  corporate  seal  stall  be  prima  facie  evidence  of  the  breeding 
of  such  horse. 

Section   10202.      (2931)    as  amended  by  act  82.   1911. 

MISCELLANEOUS    PROVISIONS. 

Sec.  46.  In  any  action  upon  a  sealed  instrument,  and  where  a  set- 
off is  founded  on  any  sealed  instrument,  the  seal  thereof  shall  only  be 
presumptive  evidence  of  a  sufficient  consideration,  which  may  be  re- 
butted in  the  same  manner,  and  to  the  same  extent,  as  if  such  instru- 
ment were  not  sealed. 

Section    10185.      (12830.)      No  change. 

Sec.  47.  In  any  suit  or  proceeding,  civil  or  criminal  hereafter  in- 
stituted in  any  of  the  courts  of  this  state,  wherein  it  shall  become 
material  or  necessary  to  prove  the  incorporation  of  any  company  or 
corporation,  or  the  existence  of  any  joint  stock  company  or  association, 
whether  the  same  be  a  foreign  or  domestic  corporation,  company,  or 
association,  evidence  that  such  corporation,  company,  or  association 
is  doing  business  under  a  certain  name  shall  be  prima  facie  proof  of  its 
due  incorporation  or  existence  pursuant  to  law,  and  of  its  name. 

Section  10194.      (12838.)      No  change. 

Sec.  48.  In  any  suit  or  proceeding  hereafter  instituted  in  any  of 
the  courts  of  this  state,  wherein  it  shall  become  material  or  necessary 
to  prove  the  copartnership  of  any  firm  or  association  the  plaintiffs  may 
cause  to  be  served  upon  the  defendant,  with  a  copy  of  the  declaration 
filed  in  the  cause,  or  with  the  process  by  which  suit  is  commenced,  an 
affidavit  stating  that  the  plaintiffs  were  the  persons  comprising  such 
partnership  at  the  time  the  contract  in  question  was  made,  or  the  cause 
of  action  accrued;  and  such  affidavit  shall  be  prima  facie  evidence  of 
such  existence  of  such  partnership  or  association,  unless  the  defendant 
shall  file  with  his  plea  an  affidavit  denying  the  existence  of  such  part- 
nership or  association. 

Section    10195.      (12839.)      No   change. 

Sec.  49.  Any  corporation,  joint  stock  company,  or  partnership 
association,  limited,  may  have  a  common  seal  which  it  may  alter  at 
pleasure,  and  such  seal  affixed  to  any  instrument  purporting  to  be 
executed  by  any  such  corporation,  joint  stock  company  or  partnership 
association,  limited,  foreign  or  domestic,  shall  be  prima  facie  proof  of 
the  due  adoption  of  said  seal,  and  that  it  was  affixed  to  said  instniment 
by  due  authority,  and  that  said  instrument  was  in  fact  lawfully  ex- 
ecuted hy  such  corporation,  joint  stock  company  or  partnership  associa- 
tion, limited. 

Section   10196.      (12840.)      No  change. 

Sec.  50.  Whenever  upon  the  trial  of  any  action,  civil  or  criminal, 
or  upon  the  hearing  of  any  judicial  proceeding,  a  written  instrument  is 
offered  in  evidence,  to  which  there  is  a  subscribing  witness,  it  shall  not 
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be  necessary  to  call  such  subscribing  witness,  but  such  instrument  may 
be  proved  in  the  same  manner  as  it  might  be  proved  if  there  were  no 
subscribing  witness  thereto,  except  in  cases  of  written  instruments  to 
the  validity  of  which  one  or  more  subscribing  witnesses  are  required  by 
law. 

Section  10199.     (12842.)      No  change. 

Sec.  51.  Whenever  in  any  suit  or  proceeding  in  any  of  the  courts  of 
this  state,  it  shall  be  necessary  or  proper  to  prove  the  signature  or  the 
handwriting  of  any  person,  it  shall  be  competent  to  introduce  in  evi- 
dence for  the  purpose  of  comparison,  any  specimen  or  specimens  of  the 
handwriting  or  signature  of  such  person,  admitted  or  proven  to  the 
satisfaction  of  the  court  to  be  genuine,  whether  the  paper  on  which 
such  handwriting  or  signature  appears  is  one  otherwise  admissible  in 
evidence,  or  connected  with  the  case  or  not:  Provided,  That  if  such 
paper  is  not  one  admissible  in  evidence  for  some  other  purpose,  or  con- 
nected with  the  case,  it  shall  not  be  admissible  in  evidence  for  the 
purpose  of  comparison  unless  it  was  made  before  the  controversy  con- 
cerning which  such  suit  or  proceeding  was  brought  arose. 

New  section. 

Sec.  52.  In  all  actions  brought  in  any  of  the  courts  of  this  state,  to 
recover  the  amount  due  on  an  open  account  or  upon  an  account  stated, 
if  the  plaintiff  or  some  one  in  his  behalf  shall  make  an  affidavit  of  the 
amount  due,  as  near  as  he  can  estimate  the  same,  over  and  above  all 
legal  set-off,  and  annex  thereto  a  copy  of  said  account,  and  cause  a 
copy  of  said  affidavit  and  account  to  be  served  upon  the  defendant,  with 
a  copy  of  the  declaration  filed  in  the  cause,  or  with  the  process  by 
which  such  action  is  commenced,  such  affidavit  shall  be  deemed  prima 
facie  evidence  of  such  indebtedness,  unless  the  defendant  with  his  plea 
shall,  by  himself  or  agent,  make  an  affidavit  and  serve  a  copy  thereof 
on  the  plaintiff  or  his  attorney,  denying  the  same;  and  if  the  defendant 
in  any  action  shall  give  notice,  with  his  plea  of  a  set-off,  founded  upon 
an  open  account,  or  upon  an  account  stated,  and  shall  annex  to  such 
plea  and  notice  a  copy  of  such  account,  and  an  affidavit  made  by  him- 
self or  by  some  one  in  his  behalf,  showing  the  amount  or  balance 
claimed  by  the  defendant  upon  such  account,  and  that  such  amount  or 
balance  is  justly  owing  and  due  to  the  defendant,  or  that  he  is  justly 
entitled  to  have  such  account,  or  said  balance  thereof,  set  off  against 
the  claim  made  by  said  plaintiff,  and  shall  serve  a  copy  of  such  account 
and  affidavit,  with  a  copy  of  such  plea  and  notice,  upon  the  plaintiff 
or  his  attorney,  such  affidavit  shall  be  deemed  prima  facie  evidence  of 
such  set-off,  and  of  the  plaintiff's  liability  thereon,  unless  the  plaintiff, 
or  some  one  in  his  behalf,  shall  within  ten  days  after  such  service  in 
causes  in  the  circuit  court,  and  before  trial  in  other  cases,  make  an 
affidavit  denying  stich  account  or  some  part  thereof,  and  the  plaintiff's 
indebtedness  or  liability  thereon  and  serve  a  copy  thereof  upon  the  de- 
fendant or  his  attorney,  and  in  case  of  a  denial  of  part  of  such  set-off, 
the  defendant's  affidavit  shall  be  deemed  to  be  prima  facie  evidence  of 
such  part  of  the  set-off  as  is  not  denied  by  the  plaintiff's  affidavit: 
Provided,  That  any  affidavit  in  this  section  mentioned  shall  be  deemed 
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sufficient  if  the  same  is  made  within  ten  days  next  preceding  the  issning 
of  the  writ  or  filing  of  the  declaration  or  plea. 

Section  10191.      (12835.)     No  change. 

Sec.  53.  In  all  trials,  hearings,  and  proceedings  in  any  cause  or  suit 
in  any  court,  or  before  any  officer,  arbitrators,  or  referees,  books  of 
accounts,  containing  charges  or  entries  for  money  paid,  laid  out,  fur- 
nished or  lent,  shall  be  received  and  admitted  as  evidence,  and  deemed 
to  be  evidence  of  such  charges  and  entries,  and  that  such  moneys  were 
so  paid,  laid  out,  furnished  or  lent,  as  is  in  such  books  charged  or 
entered,  and  of  the  liability  of  the  person  charged  therefor,  in  the  same 
manner  and  to  the  same  extent  as  books  of  account  containing  charges 
for  goods,  wares,  or  merchandise  sold  and  delivered,  are  received  and 
admitted  as  evidence  of  sale  and  delivery  of  such  goods  and  mer- 
chandise, and  of  the  liability  of  the  person  charged  therefor:  Provided, 
This  section  shall  not  apply  to  cases  where  persons  acting  or  having 
acted  as  commission  merchants  or  agents  for  the  sale  of  produce,  grain, 
or  other  property  on  commission,  except  as  to  the  amount  charged  as 
commissions  for  selling,  or  buying  such  produce,  grain  or  other  property 
unless  accompanied  by  a  voucher  or  receipt  for  the  money  so  claimed 
to  be  laid  out,  lent,  or  furnished. 

Section    10102.      (12836.)      No   change. 

Sec.  54.  Whenever  a  party  to  any  instrument  shall  have  been  per- 
mitted to  prove  by  his  own  oath  the  loss  of  any  instrument,  in  order 
to  admit  other  proof  of  the  contents  thereof,  the  adverse  party  may 
also  be  examined  by  the  court  on  oath,  to  disprove  such  loss,  and  to 
account  for  such  instrument. 

Section   10182.      (12827.)      No  change. 

Sec.  55.  In  any  suit  founded  on  any  negotiable  promissory  note  or 
bill  of  exchange,  or  in  which  such  note,  if  produced,  might  be  allowed  as 
a  set-off  in  the  defense  of  any  suit,  if  it  appear  on  the  trial  that  such 
note  or  bill  was  lost  while  it  belonged  to  the  party  claiming  the  amount 
due  thereon,  parol  or  other  evidence  of  the  contents  thereof  may  be  given 
on  such  trial,  and  notwithstanding  such  bill  or  note  was  negotiable, 
such  party  shall  be  entitled  to  recover  the  amount  due  thereon,  as  if 
such  note  or  bill  had  been  produced. 

Section   10183.      (12828.)      No   change. 

Sec.  56.  But  to  entitle  a  party  to  such  recovery,  he  shall  execute  a 
bond  to  the  adverse  party,  in  a  penalty  at  least  double  the  amount  of 
such  note  or  bill,  with  two  sureties  to  be  approved  by  the  court  in 
which  the  trial  shall  be  had,  condition  to  indemnify  the  adverse  party, 
his  heirs,  and  personal  representatives  against  all  claims  by  any  other 
person  on  account  of  such  note  or  bill,  and  against  all  costs  and  ex- 
penses by  reason  of  such  claim:  Provided,  That  such  party  shall  not 
recover  costs  in  such  case,  unless  (before  the  commencement  of  such 
suit)  he  shall  have  executed  and  tendered  to  such  adverse  party,  or,  in 
case  of  several  defendants,  to  one  of  such  defendants,  a  bond  con- 
ditioned as  aforesaid,  with  sureties  as  aforesaid,  approved  by  the  judge 
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or  clerk  of  such  court,  or  the  circuit  court  commissioner  of  the  county 
where  such  suit  is  brought,  or,  in  actions  brought  before  justices  of  the 
peace,  by  such  justice:  And  Provided^  further.  That  upon  filing  such 
last  mentioned  bond  with  the  clerk  of  said  court,  or  with  such  justice, 
at  the  time  of  the  commencement  of  such  suit,  no  other  or  further  bond 
shall  be  necessary  to  entitle  such  party  to  such  recovery  upon  such  note 
or  bill,  with  costs  as  aforesaid. 

Section   10184.      (12829.)      No   change. 

Sec.  57.  In  suits  by  or  against  an  aggregate  corporation,  the  ad- 
mission of  any  member  thereof  not  named  on  the  record  as  a  party  to 
such  suit,  shall  not  be  received  as  evidence  against  such  corporation, 
unless  such  admission  was  made  concerning  some  transaction,  in  which 
such  member  was  the  authorized  agent  of  such  corporation. 

Section  10177.      (12822.)      No  change. 

8ec.  58.  In  proceedings  for  the  probate  of  wills,  it  shall  not  be  neces- 
sary for  the  proponent  in  the  first  instance  to  introduce  any  proof  to 
show  the  competency  of  the  decedent  to  make  a  will,  but  the  like  pre- 
sumption of  mental  competency  shall  obtain  as  in  other  cases. 

New  section. 

Sec.  59.  Any  competent  witness  in  a  cause  shall  not  be  excused  from 
answering  a  question  relevant  to  the  matter  in  issue,  on  the  ground  mere- 
ly that  the  answer  to  such  question  may  establish,  or  tend  to  establish, 
Ihat  such  witness  owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit;  but 
this  provision  shall  not  be  construed  to  require  a  witness  to  give  any 
answer  which  will  have  a  tendency  to  accuse  himself  of  any  crime  or  mis- 
demeanor, or  to  expose  him  to  any  penalty  or  forfeiture,  nor  in  any  re- 
spect to  vary  or  alter  any  other  rule  respecting  the  examination  of  wit- 
nesses. 

Section  10179.      (12824.)      No  change. 

Sbc.  60.  No  person  shall  be  excused  from  attending  and  testifying,  or 
from  producing  books,  papers,  contracts,  agreements  and  documents  in 
any  cause,  suit  or  proceeding,  civil,  criminal  or  otherwise,  based  upon 
or  growing  out  of  any  alleged  violation  of  any  of  the  provisions  of  act 
two  hundred  fifty-five  of  the  public  acts  of  eighteen  hundred  ninety-nine, 
or  of  any  act  amendatory  or  declaratory  thereof,  or  supplemental  there- 
to, in  any  court  of  competent  jurisdiction,  on  the  ground  or  for  the  rea- 
son that  the  testimony  or  evidence,  documentary  or  otherwise,  required 
of  him.  may  tend  to  criminate  him  or  subject  him  to  fine,  punishment, 
penalty  or  forfeiture.  The  attendance  and  testimony  of  such  persons 
in  such  cases  and  the  production  of  such  books,  papers,  contracts,  agree 
raents  and  documents  may  be  enforced  in  the  same  manner  as  in  any 
other  cause,  suit  or  proceeding.  But  no  person  shall  be  prosecuted  or 
subjected  to  any  fine,  imprisonment,  penalty  or  forfeiture  for  or  on 
account  of  any  matter  or  thing  concerning  which  he  may  testify,  or  pro 
duce  evidence,  documentary  or  otherwise,  in  any  such  case,  suit  or  pro- 
ceeding. No  testimony  so  given  by  him  shall  in  any  prosecution  be  used 
as  evidence,  either  directly  or  indirectly,  against  him :    Provided,    That 
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immunity  shall  extend  only  to  a  natural  person  who  in  obedience  to  a 
subpoena  gives  testimony  under  oath,  or  produces  evidence,  documentary 
or  otherwise,  under  oath :  Provided,  further,  That  no  person  so  testifying 
shall  be  exempt  from  prosecution  and  punishment  for  perjury  conunitted 
in  so  testifying. 

Section   11 -A  act  2.    1911.      (2960.) 

Se5C.  61.  No  minister  of  the  gospel,  or  priest  of  any  denomination 
whatsoever,  shall  be  allowed  to  disclose  any  confessions  made  to  him  in 
his  professional  character,  in  the  course  of  discipline  enjoined  by  the 
rules  or  practice  of  such  denomination. 

Section  10180.      (12825.)      No  change. 

OF    PRIVILEGE    AND    COMPETENCY    OP    WITNESSES. 

Sec.  62.  No  person  duly  authorized  to  practice  physic  or  surgery  shall 
be  allowed  to  disclose  any  information  which  he  may  have  acquired  in 
attending  any  patient  in  his  professional  character,  and  which  informa- 
tion was  necessary  to  enable  him  to  prescribe  for  such  patient  as  a  phy- 
sician, or  to  do  any  act  for  him  as  a  surgeon :  Provided,  however.  That 
in  case  such  patient  shall  bring  an  action  against  any  defendant  to  re- 
cover for  any  personal  injuries,  or  for  any  malpractice,  if  such  plaintiflP 
shall  produce  any  physician  as  a  witness  in  his  own  behalf,  who  has 
treated  him  for  such  injury,  or  for  any  disease  or  condition,  with  refer- 
ence to  which  such  malpractice  is  alleged,  he  shall  be  deemed  to  have 
waived  the  privilege  hereinbefore  provided  for,  as  to  any  or  all  other 
physicians,  who  may  have  treated  him  for  such  injuries,  disease  or  con- 
dition :  Protnded,  further.  That  after  the  decease  of  such  patient,  in  a 
contest  upon  the  question  of  admitting  the  will  of  such  patient  to  pro- 
bate, the  heirs  at  law  of  such  patient,  whether  proponents  or  contestants 
of  his  will,  shall  be  deemed  to  be  personal  representatives  of  such  deceased 
patient  for  the  purpose  of  waiving  the  privilege  hereinbefore  created. 

Section  10181   as  amended  by  act  234.  1909,    (12826).     Modified. 

Sec.  63.  No  person  shall  be  excluded  from  giving  evidence  in  any  mat- 
ter, civil  or  criminal,  by  reason  of  crime  or  for  any  interest  of  such  per- 
son in  the  matter,  suit,  or  proceeding  in  question,  or  in  the  event  of  such 
matter,  suit  or  proceeding,  in  which  such  testimony  may  be  oflfered,  or 
by  reason  of  marital  or  other  relationship  to  any  party  thereto ;  but  such 
interest,  relationship,  or  conviction  of  crime,  may  be  shown  for  the  pur- 
pose of  drawing  in  question  the  credibility  of  such  witness,  except  as  is 
hereinafter  provided. 

Section    10210.      (12854.)      No  change. 

Sec.  64.  On  the  trial  of  any  issue  joined,  or  in  any  matter,  suit  or 
proceeding,  in  any  court,  or  on  any  inquiry  arising  in  any  suit  or  pro- 
ceeding in  any  court,  or  before  any  officer  or  person  having  by  law,  or 
by  consent  of  parties,  authority  to  hear,  receive,  and  examine  evidence, 
the  parties  to  any  such  suit  or  proceeding  named  in  the  record,  and  per- 
sons for  whose  benefit  such  suit  or  proceeding  is  prosecuted,  or  defen<ied, 
may  be  witnesses  therein  in  their  own  behalf  or  otherwise,  in  the  same 
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manner  as  other  witnesses,  except  as  hereinafter  otherwise  provided; 
and  the  deposition  of  any  such  party  or  person  may  be  taken  and  used 
in  evidence  under  the  rules  and  statutes  governing  depositions,  and  any 
such  party  or  person  may  be  proceeded  against  and  compelled  to  attend 
and  testify,  as  is  provided  by  law  for  other  witnesses.  No  person  shall 
be  disqualified  as  a  witness  in  any  civil  or  criminal  case  or  proceeding 
by  reason  of  his  interest  in  the  event  of  the  same  as  a  party  or  otherwise 
or  by  reason  of  his  having  been  convicted  of  any  crime ;  but  such  interest 
or  conviction  may  be  shown  for  the  purpose  of  aflPecting  his  credibility : 
ProiHded,  however.  That  a  defendant  in  any  criminal  case  or  proceeding 
shall  only  at  his  own  request  be  deemed  a  competent  witness,  and  hi« 
neglect  to  testify  shall  not  create  any  presumption  against  him,  nor  shall 
the  court  permit  any  reference  or  comment  to  be  made  to  or  upon  such 
neglect 

Section  10211.     (12855.)      Slightly  modified. 

Sec.  65.  When  a  suit  or  proceeding  is  prosecuted  or  defended  by  the 
heirs,  assigns,  devisees,  legatees,  or  personal  representatives  of  a  deceased 
X>erson,  the  opposite  party,  if  examined  as  a  witness  in  his  own  behalf, 
shall  not  be  admitted  to  testify  at  all  to  matters  which,  if  true,  must  have 
been  equally  within  the  knowledge  of  such  deceased  person;  and  when 
any  suit  or  proceeding  is  prosecuted  or  defended  by  any  surA^iving  part- 
ner or  partners,  the  opposite  party,  if  examined  as  a  witness,  in  his  own 
behalf,  shall  not  be  admitted  to  testify  at  all  in  relation  to  matters  which, 
if  true,  must  have  been  equally  within  the  knowledge  of  the  deceased  part- 
ner, and  not  within  the  knowledge  of  any  one  of  the  surviving  partners. 
!No  person  who  shall  have  acted  as  an  agent  in  the  making  or  continuing 
of  a  contract  with  any  person  who  may  have  died,  shall  be  a  competent 
witness  in  any  suit  involving  such  contract,  as  to  matters  occurring  prior 
to  the  death  of  such  decedent,  on  behalf  of  the  principal  to  such  contract 
against  the  legal  representatives  or  heirs  of  such  decedent,  unless  he 
shall  be  called  by  such  heirs  or  legal  representatives.  And  when  any  suit 
or  proceeding  is  prosecuted  or  defended  by  any  corporation,  the  oppo- 
site party,  if  examined  as  a  witness  in  his  own  behalf,  shall  not  be  admit- 
ted to  testify  at  all  in  relation  to  matters  which,  if  true,  must  have  been 
equally  within  the  knowledge  of  a  deceased  oflBcer  or  agent  of  the  corpora- 
tion, and  not  within  the  knowledge  of  any  surviving  officer  or  agent  of 
the  corporation,  nor  when  any  suit  or  proceeding  is  prosecuted  or  de- 
fended by  the  heirs,  assigns,  devisees,  legatees,  or  personal  representa- 
tives of  a  deceased  person  against  a  corporation  (or  its  assigns)  shall 
any  person  who  is  or  has  been  an  officer  or  agent  of  any  such  corporation 
be  allowed  to  testify  at  all  in  relation  to  matters  which,  if  true,  must 
have  been  equally  within  the  knowledge  of  such  deceased  person :  Pro- 
vided, That  whenever  the  words  "the  opposite  party"  occur  in  this  sec- 
tion it  shall  be  deemed  to  include  the  assignors  or  assignees  of  the  claim 
or  any  part  thereof  in  controversy :  And  Provided,  further.  That  when- 
ever the  deposition,  affidavit  or  testimony  of  such  deceased  party  taken 
in  his  lifetime  shall  be  read  in  evidence  in  such  suit  or  proceeding,  that 
the  affidavit  or  testimony  of  the  surviving  party  shall  be  admitted  in  his 
own  behalf  on  all  matters  mentioned  or  covered  in  such  deposition,  affi- 
davit or  testimony :  And  Provided,  further,  That  when  the  testimony  or 
deposition  of  any  witness  has  once  been  taken  and  used  (or  shall  have 
17 
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heretofore  been  taken  and  used)  upon  the  trial  of  any  canse^  and  the 
same  was,  when  so  taken  and  used,  competent  and  admissible  under  this 
section,  the  subsequent  death  of  such  witness  or  of  any  other  person 
shall  not  render  such  testimony  incompetent  under  this  section,  but  such 
testimony  shall  be  received  upon  any  subsequent  trial  of  such  cause. 

Section  10212    (12856)   as  amended  by  act  80,  1903. 

Sec.  66.  Hereafter  in  any  suit  or  proceedinf?  in  any  court  of  law  or 
equity  in  this  state,  either  party,  if  he  shall  call  as  a  witness  in  his  be- 
half, the  opposite  party,  employe  or  agent  of  said  opposite  party,  or  any 
person  who  at  the  time  of  the  happening  of  the  transaction  out  of  which 
such  suit  or  proceeding  grew,  was  an  employe  or  agent  of  the  opposite 
party,  shall  have  the  right  to  cross-examine  such  witness  the  same  as  if 
he  were  called  by  the  opposite  party;  and  the  answers  of  such  witness 
shall  not  interfere  with  the  right  of  such  party  to  introduce  evidence 
upon  any  issue  involved  in  such  suit  or  proceeding,  and  the  party  so  call- 
ing and  examining  such  witness  shall  not  be  bound  to  accept  such  abswers 
as  true. 

Act  307    (12865),  1909.     No  change. 

Hisc,  67.  A  husband  shall  not  be  examined  as  a  witness  for  or  against 
liis  wife  without  her  consent;  nor  a  wife  for  or  against  her  husband  with 
out  his  consent,  except  in  suits  for  divorce  and  in  cases  of  prosecution 
for  bigamy,  and  where  the  cause  of  action  grows  out  of  a  personal  wrong 
or  injury  done  by  one  to  the  other,  or  grows  out  of  the  refusal  or  neglect 
to  furnish  the  wife  or  children  with  suitable  support,  and  except  in 
cases  of  desertion  or  abandonment,  and  cases  arising  under  act  one 
hundred  thirty-six  of  the  public  acts  of  nineteen  hundred  five,  and  cases 
where  the  husband  or  wife  shall  be  a  narty  to  the  record  in  a  suit,  action, 
or  proceeding,  where  the  title  to  the  separate  property  of  the  husband 
or  wife  so  called  or  offered  as  a  witness,  or  where  the  title  to  property 
derived  from,  through  or  under  the  husband  or  wife  so  called  or  offered 
as  a  witness,  shall  l)e  the  subject  matter  in  controversy  or  litigation  in 
such  suit,  action  or  proceeding,  in  opposition  to  the  claim  or  interest  of 
the  other  of  said  married  persons,  who  is  a  party  to  the  record  in  such 
suit,  action  or  proceeding;  and  in  all  such  cases,  such  husband  or  wife 
who  makes  such  claim  of  title,  or  under  or  from  whom  such  title  is  de- 
rived, shall  be  as  competent  to  testify  in  relation  to  said  separate  proper- 
ty and  the  title  thereto  without  the  consent  of  said  husband  or  wife,  who 
is  a  party  to  the  record  in  such  suit,  action  or  proceeding,  as  though  such 
marriage  relation  did  not  exist ;  nor  shall  either,  during  the  marriage  or 
afterwards,  without  the  consent  of  both,  be  examined  as  to  any  com- 
munication made  by  one  to  the  other  during  the  marriage,  but  in  any 
action  or  proceeding  instituted  by  the  husband  or  wife,  in  consequence 
of  adultery,  the  husband  and  wife  shall  not  be  competent  to  testify. 

Sections   10213    (12857)    and    10214    (12815).      Modified. 

Sec.  68.  Whenever  a  child  under  the  age  of  ten  years  is  produced 
as  a  witness,  the  court  shall  by  an  examination  made  by  itself  publicly, 
or  separate  and  apart,  ascertain  to  its  own  satisfaction  whether  such 
child  has  sufficient  intelligence  and  sense  of  obligation  to  tell  the  truth 
to  be  safely  admitted  to  testify;  and  in  such  case  such  testimony  may 
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be  given  on  a  promise  to  tell  the  tralh  instead  of  upon  oath  or  statntopy 
affirmation,  and  shall  be  given  such  credit  as  to  the  court  op  jury,  if  there 
be  a  jury,  it  may  appear  to  deserve. 

Section  10215.     (12860.)     No  change. 

Sec.  69.  No  expert  witness  shall  be  paid,  or  receive  as  compensation 
in  any  given  case  for  his  services  as  such,  a  sum  in  excess  of  the  ordinary 
witness  fees  provided  by  law,  unless  the  court  before  whom  such  witness 
is  to  appear,  or  has  appeared,  awards  a  larger  sum.  Any  such  witness 
who  shall  directly  or  indirectly  receive  a  larger  amount  than  such  award, 
and  any  person  who  shall  pay  such  witness  a  larger  sum  than  such  award, 
shall  be  guilty  of  a  contempt  of  court,  and  on  conviction  thereof  be  pun- 
ished accordingly. 

Section   1   of  act  175,   1905.      (12861.)     Modified. 

Sejc.  70.  No  more  than  three  experts  shall  be  allowed  to  testify  on 
either  side  as  to  the  same  issue  in  any  given  case:  Provided,  The  court 
trying  such  case,  may,  in  its  discretion,  permit  an  additional  number  of 
witnesses  to  testify  as  experts. 

Section  2  of  act  175.   1905.      (12862.)     Modified. 

Sbc.  71.  The  provisions  of  the  two  preceding  sections  shall  not  be 
applicable  to  witnesses  testifying  to  the  established  facts,  or  deductions 
of  science,  nor  to  any  other  specific  facts,  but  only  to  witnesses  testify- 
ing to  matters  of  oninion. 

Section  4  of  act  175,   1905.      (12863.) 


OF  COMPELLING  THE  ATTENDANCE  AND  TESTIMONY   OP  WITNESSES. 

Sec.  72.  If  the  plaintiflf  in  any  action  refuse  to  appear  as  a  witness 
on  being  personally  subpoenaed,  or  being  present  refuse  to  swear  or  to 
testify,  except  where  he  is  privileged  from  answering,  the  case  shall  be 
dismissed.  If  the  defendant  refuse  to  appear  on  being  personally  sub- 
poenaed, or  being  present  refuse  to  swear  or  to  testify,  except  where  he 
is  privileged  from  answering,  the  plaintiflPs  demand  shall  be  taken  as 
confessed,  no  set-oflP  allowed,  and  judgment  entered  accordingly:  Pro- 
vided, That  the  provisions  of  this  section  shall  not  be  construed  as  to  in 
any  way  abrogate  or  modify  the  provisions  of  law  with  reference  to  the 
punishment  of  witnesses  for  contempt  of  court  in  refusing  to  testify  or 
otherwise. 

Section  824  (12271)  modified  so  as  to  remove  repugnancy  to  sections  10210  and  10213, 
and  made  applicable  to  all  courts. 

Sec.  73.  The  service  of  a  subpoena  to  compel  the  attendance  of  any 
witness  shall  be  made  as  follows: 

1.  The  original  writ  under  the  seal  of  the  court,  or  of  the  officer  issu- 
ing the  same,  shall  be  exhibited  to  the  witness; 

2.  A  copy  of  such  writ,  or  a  ticket  containing  its  substance,  shall  be 
delivered  to  the  witness ; 

3.  The  fees  allowed  by  law  to  such  witness  for  traveling  to,  and  re- 
turning from  the  place  where  he  is  required  to  attend,  and  the  fees  al- 
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lowed  for  one  day's  attendance,  shall  be  paid  or  tendered  to  snch  wit- 
ness. 

This  section  combines  sections  10148  (12793)  and  10150   (12795). 

Sec.  74.  Every  person  who  shall  be  duly  subpoenaed  to  attend  as  a 
witness  in  any  court  within  this  state,  or  to  attend  any  officer  of  a  court 
of  record,  empowered  to  receive  evidence,  or  any  commissioner  appoint- 
ed by  such  court  to  take  testimony,  or  any  referees  or  auditors  appointed 
according  to  law  to  hear  any  cause  or  matter,  or  any  notary  public  or 
commissioner  before  whom  any  affidavit  or  deposition  is  to  be  taken,  shall 
be  bound  to  attend  according  to  the  command  of  such  subpoena  and  tes- 
tify ;  and  for  every  failure  so  to  attend  and  testify,  without  a  reasonable 
excuse,  shall  be  deemed  guilty  of  a  contempt  of  the  court  out  of  which 
such  subpoena  issued,  shall  be  responsible  to  the  aggrieved  party  for  the 
loss  and  hindrance  sustained  by  such  failure,  and  for  all  other  damages 
sustained  thereby;  and  shall  be  further  liable  to  the  aggrieved  party  in 
the  sum  of  fifty  dollars  as  additional  damages,  to  be  recovered  in  the 
same  action. 

Combines  sections  10149   (12794)   and  10151    (12796).     Slightly  modified. 

Sdc.  75.  In  case  of  the  failure  of  any  witness  so  to  attend  as  above  pro- 
vided, the  court,  judge  or  officer  issuing  the  subpoena,  upon  due  proof  of 
the  service  thereof,  and  of  the  failure  of  such  witness,  shall  issue  his  war- 
rant to  the  sheriff  of  the  county,  to  apprehend  such  witness  and  bring 
him  before  such  judge  or  officer  to  be  examined,  or  to  bring  him  before 
any  person  named  in  a  commission  issued  by  a  court  of  any  other  state 
or  country  to  take  testimony  for  the  like  purpose. 

Section  10152.      (12797.)      Slightly   modified. 

Sec.  76.  If  any  witness  attending  before  any  court,  judge,  officer  or 
commissioner,  pursuant  to  a  subpoena,  or  brought  before  them,  or  either 
of  them,  shall,  without  reasonable  cause  refuse  to  be  examined,  or  to 
answer  any  legal  and  pertinent  question,  or  to  subscribe  his  deposition 
after  the  same  has  been  reduced  to  writing,  the  officer  issuing  such  sub- 
poena shall,  by  warrant,  commit  such  witness  to  the  common  jail  of  the 
county  in  which  he  resides,  there  to  remain  until  he  submits  to  be  ex- 
amined, or  to  answer,  or  to  subscribe  his  deposition,  as  the  case  may  be, 
or  until  he  be  discharged  according  to  law. 

Section   10153.      (12798).     Slightly  modified. 

Sec.  77.  Every  warrant  of  commitment  issued  by  any  court,  judge  or 
officer,  pursuant  to  the  provisions  of  this  chapter,  shall  specify  therein 
particularly  the  cause  of  such  commitment,  and  if  such  commitment  be 
for  refusing  to  answer  any  question,  such  question  shall  be  stated  in  the 
warrant. 

Section  10154.      (12799.)      Slightly  modified. 

Sec.  78.  Every  warrant  to  apprehend  or  commit  any  witness,  author- 
ized by  this  chapter,  shall  be  directed  to  the  sheriff  of  the  county  where 
such  witness  may  be  and  shall  be  executed  by  him  in  the  same  manner  as 
process  issued  by  courts  of  record. 


Section   10155.      (12800.)      No  change. 
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Sex:.  79.  The  preceding  provisions  in  relation  to  the  apprehension  and 
commitment  of  witnesses,  shall  not  apply  to  any  case  where  other  special 
provision  is  made  by  law  for  compelling  the  attendance  of  witnesses. 

Section   10166.      (12801.)      No  change. 

Sec.  80.  The  usual  mode  of  administering  oaths  now  practiced  in  this 
state,  by  the  person  who  swears  holding  up  the  right  hand,  shall  be  ob- 
served in  all  cases  in  which  an  oath  may  be  administered  by  law  except 
in  the  cases  herein  otherwise  provided. 

Section  10204.     (12848.)      No  change. 

Sec.  81.  When  the  court,  magistrate,  or  other  officer  before  whom 
any  person  is  to  be  sworn,  shall  be  satisfied  that  such  person  has  any 
particular  mode  of  swearing,  which  is,  in  his  opinion  more  solemn  or 
obligatory  than  holding  up  the  hand,  such  court  or  officer  may  adopt  that 
mode  of  administering  the  oath. 

Section  10205.      (12849.)      No  change. 

Sec.  82.  Every  person  conscientiously  opposed  to  taking  an  oath, 
shall,  when  called  on  to  take  an  oath,  be  permitted  instead  of  swearing, 
solemnly  and  sincerely  to  affirm,  under  the  pains  and  penalties  of  per- 
jury. 

Section  10206.     (12850.)     No  change. 

Sec.  83.  No  person  shall  be  deemed  incompetent  as  a  witness,  in  any 
court,  matter  or  proceeding,  on  account  of  his  opinions  on  the  subject  of 
religion ;  nor  shall  any  witness  be  questioned  in  relation  to  his  opinions 
thereon,  either  before  or  after  he  shall  be  sworn. 

Section  10207.      (12861.)      No  change. 

Sec.  84.  Whenever  any  oath  or  affidavit  is  or  may  be  required  or 
authorized  by  law  in  any  cause,  matter  or  proceeding,  except  oaths  to 
witnesses  and  jurors  in  the  trial  of  a  cause,  and  such  other  oaths  as  are 
or  may  be  required  by  law  to  be  taken  before  particular  officers,  the  same 
may  be  taken  before  any  justice,  judge  or  clerk  of  any  court  of  record, 
circuit  court  commissioner,  notary  public,  or  justice  of  the  peace. 

Section  10208.      (12852.)     No  material   change. 

Sec.  85.  Oaths,  affidavits  and  depositions,  in  any  cause,  matter  or 
proceeding  in  any  court  of  record,  may  also  be  taken  before  any  com- 
missioner appointed  by  such  court  for  that  purpose. 

Section   10209.      (12853.)      No  change. 


Digitized  by 


Google 


134 


CHAPTER  XVIII. 

TRIALS    IN    ACTIONS    AT    LAW    AND    IN    EQUITY    AND    PROCEEDINGS    INCIDENT 

THERETO. 

TERM    CALENDAR. 

Section  1.  Whenever  any  cause  in  law  or  in  chancery  pending  in  the 
circuit  court  of  any  county  of  this  state  shall  be  at  issue  as  to  all  the 
parties,  or  when  a  return  to  any  appeal  shall  be  filed  in  said  court,  on 
or  before  the  tenth  day  before  the  first  day  of  any  term  of  court,  it  shall 
be  the  duty  of  the  clerk  of  said  court  to  place  the  same  upon  the  calen- 
dar for  the  next  ensuing  term  of  said  court  in  its  appropriate  place,  and 
unless  sooner  tried  thereafter,  to  place  said  cause  on  the  calendar  for 
each  succeeding  term,  until  the  expiration  of  one  year  from  the  date 
when  said  cause  shall  be  at  issue,  or  appeal  filed.  Hereafter  no  notice 
of  trial,  or  note  of  issue  shall  be  necessary  in  any  cause  pending  in  said 
circuit  courts.  Causes  shall  be  placed  upon  the  calendar  in  the  order 
in  which  issue  was  joined,  or  appeal  filed. 

This  section  supersedes  sections  920  (12366),  921  (12367).  10220  (12878),  10221 
(12874),  10673  (13729),  and  11276  (14411),  also  act  271,  (See  Howell  12924,  Note), 
1007,  and  abolishes  notices  of  trial. 

Sec.  2.  All  causes  which  have  been  at  issue  for  more  than  one  year, 
on  which  no  action  has  been  taken  or  progress  made,  shall  be  placed  upon 
said  calendar  separate  and  apart  from  all  other  causes,  under  the  follow- 
ing heading:  "Causes  that  have  been  at  issue  for  more  than  one  year;^' 
and  pn  the  first  day  of  each  term,  any  cause  appearing  under  this  head- 
ing shall  be  dismissed  by  the  court  for  want  of  prosecution,  but  without 
prejudice,  at  the  cost  of  the  party  by  whom  it  was  brought  into  court, 
unless  cause  be  then  and  there  shown  to  the  contrary. 

New  section. 

Sec.  3.  If  further  time  for  the  trial  of  such  issue  be  allowed  by  the 
court,  and  the  plaintiff  shall  neglect  to  try  the  same  within  the  time  so 
allowed,  the  court  shall  dismiss  the  action  as  above  provided. 

Section    10253.      (12954.)      Modified. 

Sec.  4.  The  clerk  shall  cause  printed  copies  of  said  calendar  to  be 
provided  at  least  five  days  prior  to  the  first  day  of  each  term  of  court, 
and  shall  mail  or  deliver  a  copy  of  said  calendar  to  each  attorney,  or  firm 
of  attorneys,  representing  any  party  in  any  action  or  proceeding  that  is 
upon  the  calenciar. 

New  section. 

Sec.  5.  Cases  in  which  issue  shall  be  joined,  or  appeal  filed,  after  the 
tenth  day  before  the  first  day  of  any  term  of  any  court,  may  be  placed 
upon  the  calendar  at  any  time  before  or  during  the  term,  at  the  request 
of  the  attorney  for  any  party  thereto,  which  said  attorney  shall  forth- 
with give  notice  in  writing  to  all  of  the  parties  to  said  cause,  or  their 
attorneys,  of  the  fact  of  placing  such  cause  upon  the  calendar,  and  upon 
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the  giving  of  snch  notice  after  the  lapse  of  ten  days^  the  same  shall  stand 
for  trial  the  same  as  other  cases. 

New  section. 

Sbc.  6.  Whenever  a  cause,  either  at  law  or  in  chancery,  shall  be  at 
issne  in  the  circuit  court  for  any  county  of  this  state  having  a  popula- 
tion  of  two  hundred  thousand  or  more,  either  party  or  the  attorney  for 
any  party,  may  request  the  clerk  of  said  court  to  place  the  same  upon  a 
list  to  be  by  him  prepared,  of  causes  ready  for  trial,  and  said  cause  shall 
then  be  in  position,  after  the  lapse  of  one  week,  to  be  tried  as  the  judges 
of  said  court  may  from  time  to  time  direct. 

Section  1.  act  240,  1909.      (12924.)     No  change. 

Sec.  7.  The  clerk  of  said  courts  in  the  counties  mentioned  in  the  pre- 
ceding section,  shall  monthly  prepare  printed  lists  of  enough  cases  ready 
for  trial  and  at  issue,  under  the  direction  of  the  Court,  as  will  suffice  to 
keep  said  court  busy  for  one  calendar  month,  and  the  causes  on  said  list 
shall  stand  for  trial  before  said  court  without  further  notice,  in  their 
order  as  directed  by  said  court,  except  the  said  court,  may  assign  from 
day  to  day,  a  still  smaller  number  to  facilitate  its  work,  said  court  being 
hereby  authorized  at  any  time  it  may  find  its  monthly  call  exhausted  to 
make  another  call  and  have  the  clerk  of  such  court  print  the  same  at  the 
expense  of  the  county,  in  order  that  said  work  may  be  expedited  in  said 
courts. 

Act  240,   1909.      (12925.)      No   material  change. 

ORAL  EVIDENCE  ON   HEARING  OF  MOTIONS. 

Sec.  8.  Upon  the  hearing  of  any  motion  or  petition  where  any  ques- 
tion of  fact  is  involved,  the  court  hearing  such  motion  or  petition,  may 
in  its  discretion,  if  it  deems  it  necessary  in  order  to  reach  a  just  con- 
clusion as  to  such  facts,  require  the  production  of  all,  or  any  of  the  wit- 
nesses having  knowledge  of  the  matters  of  fact  involved  on  such  motion 
or  petition  for  examination  before  him  in  open  court. 


New  section. 


OF   SUMMARY   JUDGMENTS. 


Sec  9.  At  any  time  after  any  cause  arising  upon  contract  or  judg- 
ment, or  statute  shall  be  at  issue,  upon  motion  of  the  plaintiff,  after  the 
usual  notice  to  the  defendant,  supported  by  the  affidavit  of  the  plaintiff, 
or  any  one  in  his  behalf  having  knowledge  of  the  facts,  verifying  the 
plaintiff's  cause  of  action,  and  stating  the  amount  claimed,  and  his  belief 
that  there  is  no  defense  to  the  action,  the  court  shall  enter  a  judgment  in 
favor  of  the  plaintiff,  unless  the  defendant  shall  prior  to,  or  at  the  time  of 
hearing  said  motion,  make  and  file  an  affidavit  of  merits.  Said  affidavit  of 
merits  shall  state  whether  or  not  the  defense  claimed  therein  applies  to 
the  whole  of  the  plaintiff's  claim,  and  if  not,  it  shall  state  definitely  what 
item  or  items  of  the  plaintiff's  claim  and  the  amount  thereof,  is  admitted; 
and  if  it  appear  that  any  part  is  admitted,  the  court  shall  enter  final' 
judgment  forthwith  for  so  much  of  plaintiff's  claim  as  the  defense  does; 

Digitized  by  VnOOQlC 


136 

not  apply  to,  or  as  is  admitted,  and  the  case  shall  stand  for  trial  as  to 
the  balance  of  plaintiff's  claim. 

New  section. 

Sec.  10.  If  in  any  case  it  appear  npon  the  trial  thereof  to  the  satis- 
faction of  the  court,  that  any  afiQdavit  of  merits  made  therein,  for  the 
purpose  of  preventing  a  summary  judgment,  or  for  the  purpose  of  pro- 
curing a  continuance,  was  not  made  in  good  faith,  but  was  made  solely 
for  the  purpose  of  delay,  the  court  shall  award  to  the  plaintiff  in  the  judg- 
ment rendered  therein,  double  the  amount  of  the  costs  taxable  in  the 
cause. 

New  section. 

Sec.  11.  Every  variance  between  process,  pleadings,  or  any  instru- 
ment in  writing,  recited  or  referred  to  in  any  other  process,  pleading  or 
record,  and  every  mistake  in  the  name  of  any  officer  or  other  person,  or 
in  stating  any  day,  month  or  year,  or  in  the  description  of  any  property, 
in  any  pleading  or  record,  shall  be  disregarded  upon  the  trial  of  such 
cause,  and  after  a  verdict  therein,  unless  such  variance  or  mistake  be 
calculated  to  surprise  or  mislead  the  adverse  party,  and  to  prevent  his 
making  due  preparation  for  a  full  answer  on  the  merits,  to  the  matter 
concerning  which  such  variance  or  mistake  shall  have  been  made. 

Section  10187.      (12832.)      No   change. 

Se)C.  12.  All  issues  of  law  shall  be  tried  by  the  court,  and  all  the 
issues  and  questions  of  fact,  shall  be  tried  by  the  court,  unless  a  jury  be 
demanded  by  one  of  the  parties,  in  a  manner  prescribed  by  the  rules  of 
the  court :  Provided^  That  in  all  actions  of  tort,  and  in  all  other  actions, 
the  subject  matters  whereof  are,  in  the  opinion  of  the  court,  peculiarly 
proper  for  the  consideration  of  a  jury,  it  shall  be  competent  for  the  court 
to  order  the  cause  to  be  tried  by  a  jury. 

Section  10259.     (11841.)     No  change. 
Supersedes  sec.  919.      (12865.) 

Sec.  13.  Upon  the  trial  by  the  court  of  any  question  of  fact  or  law, 
at  law  or  in  chancery,  or  any  incidental  issue  arising  therefrom,  the  deci- 
sion of  the  court  shall  be  given  within  sixty  days  from  the  time  such  issue 
or  cause  was  submitted  to  him. 

Combines  and  modifies  sections  10260   (11842)  and  558   (12070). 

Sec.  14.  In  giving  the  decision  in  actions  at  law,  the  court  shall  spec 
Ify  in  writing  the  facts  found  and  the  conclusions  of  law  therein,  upon 
the  request  of  either  party.  Such  findings  shall  be  forthwith  filed  with 
the  clerk  of  the  court  and  judgment  entered  thereon,  and  notice  of  the 
'entry  of  such  judgment  shall  be  given  to  the  parties,  or  their  attorneys, 
iby  said  clerk. 

Section  10261  (1184.3).  modified  and  combines  sections  10264  (11846)  and  10265 
'(11847). 

Sec.  15.  In  such  cases,  either  party  may  file  exceptions  to  the  findings 
<of  facts,  that  such  findings  are  against  the  clear  weight  of  evidence,  and 
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may  assign  error  upon  such  exceptions,  and  if  an  appeal  be  taken,  the 
;same  shall  be  reviewed  by  the  supreme  court. 

New  section. 

OP   TENDER  AND   OFFER   OP   JUDGMENT. 

Sec.  16.  When  any  action  at  law  shall  be  commenced,  for  the  recovery 
of  a  sum  certain,  or  which  may  be  reduced  to  a  certainty  by  calculation, 
or  for  a  casual  or  involuntary  trespass  or  injury,  the  defendant,  in  any 
stage  of  the  proceedings  before  trial  in  such  causes,  or  before  such  dam- 
ages shall  have  been  assessed,  may  tender  to  the  plaintiff,  or  his  attorney, 
any  sum  of  money  which  such  defendaut  shall  conceive  sufficient  amends 
for  the  injury  done,  for  which  such  action  or  proceeding  was  instituted, 
or  sufficient  to  pay  the  plaintiff's  demand,  together  with  the  costs  of  such 
action  or  proceeding,  to  the  time  of  making  such  tender. 

Section    10405.      (13119.)      Slightly    modified. 

Sec.  17.  If  it  shall  appear  upon  the  trial  of  the  cause,  or  upon  the 
assessment  of  damages,  that  the  amount  so  tendered  was  sufficient  to  pay 
the  plaintiff's  demand,  or  was  a  sufficient  amends  for  the  injury  done, 
and  the  costs  of  the  suit  or  proceeding  up  to  the  time  of  such  tender,  the 
plaintiff  shall  not  be  entitled  to  recover  or  collect  any  interest  on  such 
demand  from  the  time  of  such  tender,  or  any  costs  incurred  subsequent 
to  that  time,  but  shall  be  liable  to  the  defendant  for  the  costs  incurred 
by  him  subsequent  to  such  time. 

Section   10406.      (13120.)      No  change. 

Sec.  18.  In  any  action  at  law,  founded  upon  contract  for  the  payment 
of  money  in  a  court  of  record,  the  defendant  may  at  any  time  before 
the  trial,  serve  upon  the  plaintiff  an  offer,  in  writing,  to  allow  judgment 
to  be  taken  against  him  for  the  sum  in  said  notice  specified,  with  costs 
incurred  up  to  the  time  of  serving  such  offer;  if  the  plaintiff  accept  the 
offer,  and  give  notice  thereof,  in  writing,  within  ten  days,  he  may  file 
the  offer,  with  an  affidavit  of  service  of  notice  of  acceptance.  If  the  notice 
of  acceptance  be  not  given,  the  offer  is  to  be  deemed  withdrawn,  and 
cannot  be  given  in  evidence;  and  if  the  plaintiff  fail  to  obtain  a  more 
favorable  judgment,  he  shall  not  recover  costs,  but  must  pay  the  defend 
ant's  costs  from  the  time  of  the  offer. 

Section   10084.      (12734.)      Modified. 

Sec.  19.  In  any  such  action  at  law,  the  defendant  may,  with  his  plea, 
serve  upon  the  plaintiff  an  offer,  in  writing,  that  if  he  fail  in  Jiis  defense, 
the  damage  may  be  assessed  at  a  specified  sum;  and  if  the  plaintiff 
signify  his  acceptance  thereof,  in  writing,  within  ten  days,  the  issue  upon 
the  trial  shall  be  whether  the  defendant  is  indebted  to  the  plaintiff  for 
the  causes  stated  in  the  plaintiff's  declaration,  and  the  finding  of  the 
court  or  verdict  of  the  jury  shall  be  "for  the  plaintiff,"  or  "for  the  de 
fendant;"  if  such  finding  or  verdict  shall  be  for  the  plaintiff,  he  shall 
be  entitled  to  judgment  for  the  sum  mentioned  in  the  said  offer  and 
acceptance. 

Section    10086.      (12735.)      Modified. 
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Sec.  20.  If  the  plaintiff  does  not  accept  the  offer,  he  shall  prove  his 
damages  as  if  it  had  not  been  made,  and  shall  not  be  permitted  to  give  it 
in  evidence;  and  if  the  damages  assessed  in  his  favor  shall  not  exceed 
the  sum  mentioned  in  the  offer,  the  defendant  shall  recover  his  ezx)ense8 
incurred  in  consequence  of  any  necessary  preparation  or  defense  in  re- 
.speet  to  the  question  of  damages;  such  expense  shall  be  ascertained  at 
the  trial. 

Section    10086.     (12736.)      No  change. 


OP  JURY  TRIALS. 

jSec.  21.  In  chancery  cases  if  there  be  an  issue  of  fact  which,  in  the 
opinion  of  the  court,  shall  render  the  intervention  of  a  jury  necessary 
or  pro[KM*,  said  court  shall,  on  request  of  either  party,  order  a  jury  im- 
paneled for  the  trial  thereof,  and  the  verdict  of  such  jury  may  be  used 
upon  the  hearing  of  the  cause. 

Section  402.     (11079.)     No  change  in  substance. 

Sec.  22.  In  every  case  where  a  trial  by  jury  may  be  demanded,  the 
party  making  the  demand  shall  pay  to  the  clerk  of  the  court  the  sum 
of  three  dollars  before  the  impaneling  of  said  jury  shall  be  begun.  Such 
sum  shall  be  taxed  in  favor  of  the  party  paying  the  same,  in  case  he  re- 
covers a  judgment  for  his  costs. 

Part  of  section  315.     (11790.) 

Sec.  23.  Trials  of  fact,  by  jury,  in  every  court  of  record  of  common 
law  jurisdiction,  shall  be  had  by  jurors  drawn  or  ordered  summoned 
and  returned,  in  the  manner  hereinbefore  directed,  except  as  otherwise 
provided  by  law;  and  no  alien  shall  be  entitled  to  a  jury  of  part  aliens 
or  strangers,  in  any  case  whatever. 

Section   10223.      (12929.)      No  change. 

Sec.  24.  It  shall  not  be  a  cause  of  challenge  to  any  panel  or  array  of 
jurors,  in  any  cause,  that  the  clerk  of  the  county  who  drew  them  was  a 
party  or  interested  in  such  cause,  or  was  counsel  or  attorney  for,  or  re- 
lated to  either  party  therein. 

Section  10224.     (12930.)      No  change. 

Sec.  25.  It  shall  not  be  a  good  cause  of  challenge  to  the  panel  or  array 
of  jurors  in  any  cause,  if  such  jurors  shall  have  been  drawn  in  the  mari- 
ner hereinbefore  provided,  that  they  were  summoned  by  the  sheriff  who 
was  a  ptirty,  or  interested  in  such  cause,  or  related  to  either  party  there- 
in, unless  it  be  alleged  in  such  challenge,  and  be  satisfactorily  shown, 
that  some  of  the  jurors  drawn  by  the  clerk  were  not  summoned,  and  that 
such  omission  was  intentional. 

Section  10225.     (12931.)     No  change. 

Sec.  26.  In  penal  actions,  for  the  recovery  of  any  sum,  it  shall  not 
be  a  good  cause  of  challenge  to  the  jurors  summoned,  or  to  any  officer 
summoning  them,  that  such  juror  or  officer  is  liable  to  pay  taxes  in  any 
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county,  city,  village,  township  or  district,  which  may  be  benefited  by  such 
recovery. 

Section    10226.      (12932.)      No  change. 

Sec.  27.  On  the  trial  of  every  action  in  which  a  county,  city  or  vil- 
lage, shall  be  interested,  the  electors  and  inhabitants  of  such  county,  city 
or  village,  shall  be  competent  jurors. 

Section  2468.      (950.)      Slightly   modified. 

Sec.  28.  On  the  return  of  every  list  of  petit  jurors  summoned  by  the 
Bherifif  to  attend  any  circuit  court,  the  clerk  of  such  circuit  court  shall 
cause  the  names  of  the  several  persons  so  returned,  and  who  shall  not 
be  discharged  or  excused  by  the  court,  to  be  written  on  several  and  dis- 
tinct pieces  of  paper;  and  shall  roll  or  fold  such  pieces  of  paper,  each  in 
the  same  manner,  as  near  as  may  be,  and  so  as  to  resemble  each  other 
as  much  as  possible,  and  so  that  the  name  written  thereon  shall  be  con- 
cealed. 

Section  10227.     (12933.)     No  change. 

Sex?.  29.  The  said  pieces  of  paper  shall  be  deposited  in  a  sufficient  box, 
from  which  they  shall  be  drawn  as  hereinafter  provided. 

Section   10228.      (12934.)      No  change. 

Sec.  30.  When  an  issue  shall  be  brought  on  for  trial,  the  clerk  of  the 
court,  under  its  direction,  shall  openly  draw  out  of  the  box  in  which  they 
were  deposited,  so  many  of  the  ballots  containing  the  names  of  the  petit 
jurors  returned,  one  after  another,  as  shall  be  sufficient  to  form  a  jury. 

Section  10229.      (12935.)     No  change. 

Sec.  31'.  The  first  twelve  persons  who  shall  appear  as  their  names 
are  drawn  and  called,  and  shall  be  approved  as  indifferent  between  the 
parties,  shall  be  sworn,  and  shall  be  the  jury  to  try  the  cause. 

Section  10230.     (12936.)     No  change. 

Sec.  32.  The  ballots  containing  the  names  of  the  jurors  so  sworn,  shall 
then  be  deposited  in  another  box,  and  there  kept  apart  from  the  ballots 
containing  the  names  of  the  other  jurors  until  such  jury  be  discharged. 

Section  10231.      (12937.)      No  change. 

Sec.  33.  After  such  jury  shall  have  been  discharged,  the  ballots  con- 
taining their  names  shall  be  again  rolled  or  folded  up  in  the  same  man- 
ner as  hereinbefore  directed,  and  shall  be  returned  to  the  box  from  which 
they  were  first  taken ;  and  the  same  course  shall  be  pursued,  as  often  as 
any  issue  shall  be  brought  on  to  be  tried. 

Section   10232.      (12938.)      No  change. 

Sec.  34.  If  any  issue  shall  be  brought  on  to  be  tried,  while  there  shall 
be  a  jury  impaneled  in  another  cause  in  the  same  court,  and  not  then 
discharged,  the  court  may  order  a  jury  to  be  drawn  in  the  manner  above 
directed,  out  of  the  box  containing  the  ballots  then  undrawn;  but  in 
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all  other  cases  the  ballots  containing  all  the  names  of  jurors  returned, 
and  appearing  at  such  court,  and  not  discharged  or  excused  from  serving, 
shall  be  placed  together  in  the  same  box,  before  any  jury  shall  be  drawn 
therefrom. 

Section  10233.      (12939.)      No  change. 

Sec.  35.  If  by  reaf«on  of  there  being  one  or  more  juries  impaneled,  or 
for  any  other  reason,  there  shall  not  remain  any  ballots  undrawn,  or  if 
in  consequence  of  jurors  being  set  aside,  no  jury  can  be  obtained  from  the 
list  of  those  returned  by  the  sheriff,  for  the  trial  of  any  issue,  the  court 
may,  as  in  other  cases,  order  the  sheriff,  or  if  he  be  a  party  or  interested 
in  the  cause,  some  other  person  to  be  appointed  by  the  court,  to  summon 
jurors  from  the  bystanders,  or  other  persons,  who  shall  be  returned  and 
sworn  as  hereinbefore  directed,  and  shall  be  a  competent  jury  for  the  trial 
of  such  issue,  notwithstanding  there  may  be  none  of  the  panel  of  jurors 
returned  by  the  sheriff  upon  such  jury :  Provided,  That  the  court  may, 
in  its  discretion,  instead  of  drawing  talesmen  from  the  bystanders,  or 
others,  order  that  such  number  of  jurors  as  he  may  deem  necessary  be 
drawn,  in  accordance  with  law,  from  the  regular  lists  of  jurors. 

Section  10234.  (12940.)  This  proviso  brings  the  substance  of  a  provision  in  section 
344  into  this  section,  except  that  it  is  not  made  mandatory. 

Seo.  36.  Before  any  jury  shall  be  drawn,  the  box  containing  the  bal- 
lots of  the  names  of  the  jurors  shall  be  closed,  and  shall  be  well  shaken, 
so  as  to  intermingle  such  ballots;  and  the  clerk  shall  draw  such  ballots 
without  seeing  the  names  written  on  them,  through  a  hole  in  the  top  or 
lid  of  such  box,  so  large  only  as  conveniently  to  admit  his  hand. 

Section  10235.      (12941.)      No  change. 

Sec.  37.  If  any  juror  be  absent  at  the  time  his  name  is  drawn,  or  be 
set  aside,  or  excused  from  serving  on  the  trial  of  any  issue,  the  ballot 
containing  his  name  shall  be  rolled  up  or  folded  again,  in  the  same  man- 
ner as  before,  and  returned  to  the  box  containing  the  undrawn  ballots, 
so  soon  as  the  jury  shall  be  sworn  to  try  such  cause. 

Section    10236.      (12942.)      No   change. 

Sec.  38.  In  any  judicial  circuit  in  this  state  wherein  more  than  one 
judge  is  trying  jury  cases  at  the  same  time,  it  shall  be  lawful  to  impanel 
a  jury  in  one  room  from  jurors  drawn  in  the  usual  manner  by  a  judge 
in  charge  of  a  case  in  another  room  where  a  jury  may  at  the  same  time 
be  in  the  process  of  being  impaneled,  and  the  different  courts  are  author- 
ized to  make  appropriate  rules  to  properly  guide  and  govern  this  practice. 

Section  1,  Act  75.   1909.      (12928.) 

Sec.  39.  No  jury  shall  be  compelled,  in  any  case,  to  give  a  general 
verdict,  so  that  they  may  not  find  a  special  verdict,  showing  the  facts 
respecting  which  the  issue  is  joined,  anci  thereon  require  the  judgment  of 
the  court  upon  such  facts,  and  in  all  cases  where  an  issue  of  fact  is  tried 
before  any  court  of  record,  the  court  shall  at  the  request  in  writing,  of 
the  counsel  of  either  party,  instruct  the  jury  if  they  return  a  general 
verdict,  also  to  find  upon  the  particular  questions  of  facts,  to  be  stated 
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in  writing,  and  shall  direct  a  written  finding  thereon :  Provided,  Such 
si>e€ial  questions  shall  not  exceed  five  in  number,  and  shall  be  each  in 
single,  short  sentences,  readily  answered  by  yes  or  no.  The  special 
verdict,  or  finding,  shall  be  filed  with  the  clerk,  and  entered  upon  the  min- 
utes, and  when  any  special  finding  of  fact  shall  be  inconsistent  with  a 
general  verdict,  the  former  shall  control  the  latter,  and  the  court  give 
judgment  accordingly. 

Section   10237.      (12943.)      No  change. 

Sec.  40.  In  all  civil  cases  each  party  may  challenge  peremptorily 
four  jurors;  but  in  all  cases  of  challenges  for  cause,  such  cause  shall  he 
immediately  assigned,  and  the  truth  thereof  shall  be  determined  by  the 
court. 

Section  10238.      (12944.)     Provisions  relating  to  criminal  cases  eliminated. 

Sec.  41.  No  juror  shall  be  questioned  for  any  verdict  rendered  by 
him,  nor  shall  he  be  subject  to  any  action,  civil  or  criminal,  on  account 
of  such  verdict,  except  to  indictment  for  corrupt  conduct  in  rendering 
such  verdict,  in  the  cases  prescribed  by  law. 

Section   10239.      (12946.)      No  change. 

Sec.  42.  It  shall  be  a  good  cause  of  challenge  to  any  juror,  in  any 
court  of  record  in  this  state,  in  addition  to  the  other  causes  of  challenge 
allowed  by  law,  that  such  person  has  served  as  a  juror  upon  the  regular 
panel,  or  as  talesman  in  such  court  at  any  time  within  one  year  previous 
to  such  challenge. 

Section  348.      (12906.)      No  change. 

SPECIAL    JURIES. 

Sec.  43.  When  it  shall  appear  to  the  circuit  court  that  a  fair  and  im- 
partial trial  will  be  more  likely  to  be  obtained  in  any  cause  pending 
therein,  by  having  a  struck  jury,  such  court  shall  order  a  special  jury 
to  be  struck  for  the  trial  of  such  cause. 

Section  856.     (12908.)     No  change. 

Sec.  44.  The  party  obtaining  such  order,  shall  give  notice  eight  days 
previously,  of  the  time  when  he  will  attend  before  the  clerk  of  the  county 
in  which  the  venue  in  such  action  is  laid,  for  the  purpose  of  having  such 
jury  struck. 

Section  357.     (12909.)      No  change. 

Sec.  45.  At  the  time  appointed  the  clerk  of  the  county  shall  attend 
at  his  oflSce,  with  the  original  lists  of  grand  and  petit  jurors  returned 
to  him  who  are  then  liable  to  serve,  and  in  the  presence  of  the  parties  or 
their  counsel,  shall  proceed  to  strike  a  jury  as  follows : 

1.  The  clerk  shall  select  from  such  list  the  names  of  forty-eight  per- 
sons, whom  he  shall  deem  most  indifferent  between  the  parties,  and  best 
qualified  to  try  the  cause; 

2.  The  party  on  whose  application  such  struck  jury  was  ordered,  or 
his  attorney  shall  then  first  strike  out  one  of  said  names,  and  the  oppo- 
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site  party  or  his  agent  or  attorney,  shall  strike  out  another  of  such 
names,  and  so  alternately  until  each  party  shall  have  stricken  out  twelve 
names ; 

3.  If  either  party  shall  fail  to  attend  at  the  time  and  place  of  strik- 
ing such  persons,  or  shall  neglect  to  strike  out  any  names  according  to 
the  foregoing  provisions,  the  clerk  shall  strike  out  such  names  for  such 
party; 

4.  The  clerk  shall  thereupon  make  out  a  list  of  the  names  of  lie 
twenty-four  persons  not  stricken  out,  and  certify  the  same  to  be  the  per- 
sons drawn  to  serve  as  jurors,  pursuant  to  the  order  of  the  court,  and 
shall  deliver  such  list,  so  certified,  to  the  sheriff  of  the  county. 

Section   358.      (12910.)      No  sabstantlal   change. 

8ec.  46.  The  sheriff  shall  summon  the  persons  whose  names  are  con- 
tained on  the  list  so  delivered  to  him  by  the  clerk,  in  the  same  manner 
as  other  jurors  are  required  to  be  summoned,  and  shall  return  the  names 
of  those  summoned  to  the  court,  at  which  they  are  required  to  appear 
as  jurors. 

Section   359.      (12911.)      No  change. 

Sec.  47.  A  jury  shall  be  formed  in  the  manner  directed  by  law  in  re- 
spect to  other  juries,  from  the  persons  so  summoned  and  appearing,  who 
shall  try  the  cause  in  which  such  struck  jury  shall  have  been  ordered ; 
but  the  court  shall  have  the  same  power  to  excuse  or  discharge  any  such 
juror,  as  in  other  cases. 

Section  360.     (12912.)     No  change. 

Sec.  48.  If  it  shall  appear  to  the  court  to  which  any  application  for 
a  struck  jury  shall  be  made,  that  the  clerk  of  the  county  is  interested  iu 
the  cause,  or  related  to  either  of  the  parties,  or  not  indifferent  between 
them,  such  court  shall  appoint  two  proper  persons  to  strike  such  jury; 
and  the  persons  so  appointed  shall  have  the  same  powers  herein  conferred 
upon  the  clerk,  in  relation  to  the  striking,  certifying  and  delivering  to 
the  sheriff  the  names  of  the  persons  struck  as  jurors,  and  the  sheriff  shall 
in  like  manner  summon  the  persons  so  selected. 

Section  361.      (12913.)      No  change. 

Sbc.  49.  The  expense  of  striking  a  jury  shall  be  paid  by  the  party 
applying  for  the  same,  and  shall  not  be  taxed  in  the  costs  of  the  suit,  and 
the  struck  jurors  shall  be  paid  as  in  other  cases. 

Section  362.      (12914.)      No  change. 

GENERAL  PROVISIONS  RELATING  TO  JURY  TRIALS. 

Sec.  50.  When  any  court  of  record  in  which  an  issue  of  fact  is  tried 
by  a  jury,  shall  deem  it  necessary  that  the  jury  view  the  place  or  premises 
in  question,  or  any  property  or  thing  relating  to  the  issue  between  the 
parties,  such  court  may,  on  the  application  of  either  party,  and  the  ad- 
vancement of  a  sufficient  sum  to  pay  the  expenses  of  the  jury  and  officers 
attending  them,  in  taking  such  view,  order  such  view  to  be  had,  and 
direct  the  manner  of  effecting  the  same. 


Section  10256.     (12957.)     No  change. 

Digitized  by 


Google 


143 

Siic.  51.  The  expenses  advanced  by  any  party  pursuant  to  the  pro- 
visions of  the  preceding  section,  shall  be  taxed  like  other  disbursements 
in  the  suit,  if  the  party  advancing  them  shall  prevail  therein,  and  be  en- 
titled to  costs. 

Section  10257.     (12958.)     No  change. 

Sex^.  52.  Whenever  at  the  close  of  any  term  of  any  circuit  court  of 
this  state,  the  trial  of  a  cause  shall  be  in  progress,  such  trial  shall  con- 
tinue until  the  same  is  determined,  and  the  trial  shall  not  be  construed 
as  prolonging  said  term,  nor  to  prevent  the  commencement  of  the  suc- 
ceeding term. 

Section  10258.      (12959.)     No  change. 

Sex:!.  53.  When  any  jury  shall  be  empaneled  to  try  any  issue,  to  make 
any  inquiry,  or  to  assess  any  damages,  if  they  cannot  agree  after  being 
kept  together  for  such  time  as  shall  be  deemed  reasonable  by  the  court 
or  oflScer  before  whom  they  shall  have  appeared  and  been  empaneled,  such 
court  or  officer  may  discharge  them,  and  issue  a  precept  for  a  new  jury, 
or  order  another  jury  to  be  drawn,  as  the  case  may  require;  and  the  same 
proceedings  shall  be  had  before  such  new  jury  as  might  have  been  had 
before  the  jury  so  discharged. 

Section   10407.      (13121.)      No   change. 

Sec.  54.  If  any  person  drawn  or  summoned  as  a  juror,  shall  take  any- 
thing to  give  his  verdict,  or  shall  receive  any  gift  or  gratuity  whatever, 
from  any  party  to  a  suit,  for  the  trial  of  which  such  person  shall  be  drawn 
or  summoned,  in  addition  to  any  criminal  punishment  to  which  he  may 
be  subject  by  law,  he  shall  be  liable  to  the  party  aggrieved  thereby  in  ten 
times  the  amount  or  value  of  the  thing  which  he  has  taken  or  received, 
in  addition  to  the  actual  damages  sustained  thereby. 

Section   10240.      (12946.)      No  change. 

Sec.  55.  Every  embracer  who  shall  procure  a  person  drawn  or  sum- 
moned as  a  juror,  to  take  gain  or  profit  contrary  to  the  provisions  of  the 
preceding  section,  shall  be  liable  in  ten  times  the  amount  or  value  of  the 
thing  so  taken,  in  addition  to  the  actual  damages  sustained  thereby. 

Section  10241.      (12947.)     No  change. 

Sec.  56.  Upon  the  trial  of  any  case  in  any  of  the  circuit  courts 
in  this  state  the  defendant,  upon  the  conclusion  of  the  plaintiff's  testi- 
mony, may  request  the  court  to  direct  the  jury  to  bring  in  a  verdict  for 
the  defendant,  or  make  demurrer  to  the  evidence,  without  resting  his 
case  absolutely. 

Section   1,  act  182,  1899.     (12067.)      No  change. 

Sec.  57.  Upon  the  refusal  of  the  court  to  grant  such  motion,  the  de- 
fendant shall  have  the  benefit  of  an  exception,  as  in  ordinary  cases,  and 
without  waiving  such  exception  may  then  introduce  testimony  and  make 
his  defense  upon  the  merits. 


Section  2,  act  182.  1899.     (12968.)     No  change. 
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Sbc.  58.  Hereafter  in  all  jury  trials  in  courts  of  record,  in  chargincr 
or  instructing  juries,  the  court  shall  instruct  them  only  as  to  the  law  of 
the  case;  and  such  instructions  may  be  given  by  the  court  of  its  own 
motion,  and  shall  be  taken  in  full  by  the  court  stenographer,  or  in  case 
there  be  no  stenographer,  shall  be  in  writing  and  filed  in  the  case. 

Section  10243  (11837),  modified  fo  aft  to  conform  to  section  414  compiled  laws;  also- 
incorporates  part   of  section  10246   (11840). 

Sdc.  59.  After  the  evidence  is  concluded,  and  before  the  case  is  argued 
or  submitted  to  the  jury,  either  party  may  present  written  requests  for 
instructions  on  any  point  of  law  arising  in  the  cause,  and  upon  such 
written  requests  so  presented,  an  argument  may  be  made  by  counsel  for 
the  respective  parties  previous  to  the  court  passing  thereon.  Any  request 
not  substantially  covered  by  the  charge  as  given,  shall  be  deemed  to  be 
refused. 

Section  10244.      (11838.)     Modified. 

FORMAL  DXCDPTIONS  NOT  NECESSARY. 

Sec.  60.  It  shall  not  be  necessary  in  the  trial  of  any  action  or  pro- 
ceeding in  any  court  of  record,  to  except  to  any  ruling  or  action  of  the 
court,  if  an  objection  thereto  was  duly  made,  but  an  exception  shall  be 
deemed  to  follow  as  a  matter  of  course,  and  it  shall  not  be  necessary 
to  except  in  any  case  to  the  charge  of  the  court  to  the  jury,  or  to  the  re 
fusal  of  the  court  to  charge  as  requested ;  but  any  party  considering  him- 
self aggrieved  by  any  such  ruling,  action,  charge  or  refusal  to  charge, 
may  assign  errors  the  same  as  if  exception  had  been  made  according  to 
the  practice  heretofore  in  use. 

New  section  and  supersedeR  Beclions  10242  (12048)  and  In  part  10247  (12960),  as  amend- 
ed by  act  52,    1901.     Repeals  section  10242. 

OP  BILLS  OF  EXCEPTIONS. 

Sec.  61.  Either  party  d(^siring  a  review  of  the  questions  of  law  ap- 
pearing upon  the  trial,  may,  within  such  time  as  shall  be  prescribed  by 
statute  or  the  rules  of  court,  make  a  bill  of  exceptions,  in  the  same  man- 
ner and  with  the  same  effect  as  upon  a  trial  by  jury,  or  a  case  contain- 
ing so  much  of  the  evidence  as  may  be  material  to  the  question  to  be 
raised. 

Section    10262.      (11844.)      Slightly    amended. 

Sec.  62.  The  court  or  the  circuit  judge  at  chambers  may  allow  such 
time  as  shall  be  deemed  reasonable  to  settle  such  exceptions  and  I'educe 
the  same  to  form:  Provided,  That  no  more  than  twenty  days  shall  be 
allowed  for  such  purpose,  except  upon  the  production  of  a  certificate  from 
the  stenographer  of  said  circuit  stating  that  the  party  desiring  such  ex- 
tension has  made  satisfactory  arrangements  for  the  furnishing  of  a  trans- 
cript of  the  testimony  necessary  for  the  preparation  of  said  bill  of  ex- 
ceptions, and  that  the  same  will  be  furnished  as  soon  as  possible  by  said 
stenographer. 

Section  10248   (12949)   as  amended  by  act  204,  1909,  modified. 
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Sec.  63.  In  all  cases  hereafter  taken  to  the  supreme  court  on  writ  of 
error  or  appeal,  where  a  motion  for  a  new  trial  has  been  previously  re 
fused  by  the  trial  judge,  the  party  appealing  the  same  may  incorporate 
in  the  bill  of  exceptions  a  record  of  all  proceedings  had  on  said  motion 
for  a  new  trial,  including  the  reasons  given  by  the  trial  judge  in  refus- 
ing to  grant  said  new  trial.  Exceptions  may  be  taken  and  error  assigned 
on  the  decision  of  the  circuit  judge  in  refusing  such  motion,  and  the  same 
shall  be  reviewed  by  the  supreme  court. 

Section   10504.      (12965.)      No  change. 

Sec.  64.  If  the  truth  of  the  case  be  fairly  stated  in  such  exceptions, 
it  shall  be  the  duty  of  the  judge  holding  such  court  to  sign  such  state- 
ment, and  he  may  be  compelled  to  do  so  by  the  court  to  which  any  writ 
of  error  may  by  law  be  brought,  upon  the  judgment  rendered  in  such 
cause,  or  which  shall  have  authority  to  decide  on  such  exceptions  when 
returned  by  him.  And  in  case  of  the  death,  resignation,  expiration  of  the 
term  of  office,  or  vacancy  in  office  from  any  other  cause,  of  the  judge 
before  whom  the  cause  was  tried,  when  there  shall  be  an  official  stenog- 
rapher of  such  court  who  has  taken  full  minutes  of  the  testimony,  ex- 
ceptions and  charges  of  the  judge  at  such  trial,  such  minutes  shall  be 
prima  facie  evidence  of  the  testimony  given,  exceptions  taken,  and  the 
charge  of  the  court,  and  other  proceedings  on  such  trial,  and  such  ex- 
ceptions may  be  settled  and  signed  by  the  successor  in  office  of  such  judge. 
or  by  any  judge  authorized  in  such  cases  to  perform  the  general  duties 
of  the  judge  of  such  court. 

Section    10249.      (12950.)      No    change. 

Sec  65.  If  a  bill  of  exceptions  be  signed  in  a  cause  it  shall  not  pre- 
vent the  argument  of  a  motion  to  set  aside  the  verdict  in  such  cause,  on 
the  ground  that  such  verdict  was  against  evidence;  but  such  motion  shall 
be  argued,  either  before  or  after  the  decision  of  the  court  on  the  bill  of 
exceptions,  as  the  court  shall  direct. 

Section  10250.      (12951.)      No  change. 

Sec.  66.  If  such  bill  of  exceptions  be  taken  in  any  case  pending  in 
any  circuit  court,  it  shall  be  filed  with  the  clerk  of  such  court,  who  shall 
return  the  same,  together  with  the  record  and  other  proceedings,  in  any 
cause  which  shall  be  removed  by  writ  of  error,  or  otherwise. 

Section   10251.      (12952.)      No  change. 

OP    NEW    TRIALS. 

Sb3C.  67.  In  case  a  new  trial  is  granted  by  the  trial  court,  it  shall  be 
a  new  trial  of  the  question,  or  questions  with  respect  to  which  the  ver- 
dict or  decision  is  found  to  be  wrong,  if  separable,  and  the  court  shall 
specify  upon  what  issue  such  cause  shall  be  re-tried. 

American  Bar  Association  report,  1910. 

Sbc.  68.    When  a  new  trial  is  ordered  by  the  trial  court,  because  the 
damages  are  excessive  or  inadequate,  and  for  no  other  reason,  the  verdict 
shall  be  set  aside  only  in  respect  of  damages,  and  shall  stand  good  in 
19 
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all  other  respects;  or  the  court  may  order  a  new  trial  in  respect  of  dam- 
ages, unless  the  plaintiff  elects  to  remit  so  much  of  said  damages  so  re- 
covered as  may  be  determined  by  said  court. 

New  Jersey  Rale  78  to  semicolon. 

.  Sesc.  69.  When  a  new  trial,  on  part  only  of  the  issues,  is  granted 
under  the  provisions  of  the  two  last  preceding  sections,  either  party  de- 
siring to  appeal  from  the  judgment  entered  in  such  trial,  may  assign 
errors,  not  only  upon  the  proceedings  in  that  trial,  but  upon  the  pro- 
ceedings of  the  former  trial  of  the  case  as  to  the  issues  not  re-tried,  and 
may  include  so  much  of  the  testimony  and  proceedings  at  such  former 
trial  in  his  bill  of  exceptions  as  shall  be  necessary  fairly  to  present  the 
questions  raised  by  such  assignments  of  error  to  the  supreme  court. 

New  section. 

OF  REHTBREES. 

Sex?.  70.  Issues  joined  in  any  civil  action  at  law,  whether  of  fact  or 
of  law,  may,  upon  the  written  consent  of  the  parties,  filed  with  the  clerk 
or  upon  their  oral  consent  in  open  court,  be  referred  to  such  person  or 
such  three  persons  as  may  be  agreed  upon  by  the  parties,  or  appointed 
by  the  court  in  case  the  parties  fail  to  agree. 

Section   10089.      (12741.)      No  change. 

Sec.  71.  When  the  parties  do  not  consent,  the  court  may,  upon  the 
motion  of  either,  or  upon  its  own  motion,  direct  a  like  reference  in  either 
of  the  following  cases : 

1.  When  the  trial  of  an  issue  of  fact  shall  require  the  examination 
of  mutual  accounts,  or  of  a  long  account  on  one  side  only,  or  where  the 
taking  of  an  account  shall  be  necessary  for  the  information  of  the  court 
before  judgment;  but  no  such  case  shall  be  referred  if  either  party  shall, 
within  ten  days  after  the  joining  issue,  file  with  the  clerk  a  written  de- 
mand for  a  trial  by  jury; 

2.  When  a  question  of  fact  other  than  upon  the  pleadings  shall  arise, 
upon  motion  or  otherwise,  either  before  or  after  the  judgment;  and  the 
circuit  judge,  in  vacation,  may,  by  an  order  under  his  hand,  direct  such 
a  reference  on  the  written  application  of  either  party,  which  applica- 
tion, with  notice  of  the  time  and  place,  within  the  county  where  the 
cause  is  pending,  when  and  where  the  same  will  be  presented,  shall  be 
served  on  the  opposite  party  or  his  attorney,  for  such  length  of  time  be- 
fore presentation  as  shall  be  required  by  the  rules  of  the  circuit  courts 
for  notices  of  special  motions. 

Section  10090.     (12742.)     No  change. 

Sec.  72.  The  trial  by  such  referees  shall  be  conducted  in  the  same 
manner  as  a  trial  by  the  court;  they  shall  have  the  same  power  to  ad- 
minister oaths,  to  issue  process,  to  compel  the  attendance  of  witnesses, 
to  grant  continuances,  to  preserve  order,  and  to  punish  all  violations 
thereof,  and  if  any  witness  shall  fail  to  attend  before  such  referee  or  ref- 
erees, after  being  duly  summoned  or  subpoenaed,  according  to  the  prac- 
tice of  the  court,  or  being  present,  shall  refuse  to  be  sworn  or  to  testify, 
such  I'eferee  or  referees,  if  in  term  time,  may  certify  the    facts   to   the 
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court,  or  if  in  vacation,  to  any  judge  of  the  circuit  court  at  chambers, 
and  such  court  or  judge  may  thereupon,  if  the  facts  certified  shall  appear 
to  warrant  it,  punish  such  witness  as  for  a  contempt  of  court,  in  the 
same  manner  as  the  court  could  do  if  the  witness  had  committed  such 
contempt  before  such  court.  When  more  than  one  is  appointed,  they 
must  all  meet  to  hear  proofs,  arguments,  and  to  deliberate;  but  a  deci- 
sion of  the  majority  shall  be  regarded  as  their  decision.  The  circuit 
judge  may,  by  an  order  under  his  hand,  filed  with  the  clerk,  discharge 
any  referee  on  cause  shown  by  affidavit,  and  may,  in  like  manner,  fill  any 
vacancy  that  may  occur  in  their  number,  or  may  direct  the  reference  to 
proceed  and  be  concluded  without  filling  any  such  vacancy.  He  shall,  in 
like  manner,  have  power,  on  cause  shown,  to  make  an  order  for  expe- 
diting the  proceedings  before  referees,  and  to  compel  a  report  or  the 
signing  of  a  bill  of  exceptions. 

Section   10091.      (12743.)      No  change. 

Sec.  73.  .  The  referees  shall  report  to  the  court  in  writing,  showing 
therein  the  facts  found,  and  the  conclusions  of  law  separately ;  and  such 
report  may  be  filed  in  term  time  or  in  vacation,  and  shall  stand  as  the 
finding  of  the  court  in  term  time,  unless  excepted  to,  and  judgment  may 
be  entered  thereon  in  the  same  manner  as  if  the  action  had  been  tried 
by  the  court. 

Section   10092.      (12744.)     No  change. 

Sec.  74.  When  the  referees  shall  file  their  report  the  clerk  shall,  with- 
out delay,  give  notice  thereof,  in  writing,  to  the  respective  parties,  or 
their  attorneys,  in  the  manner  provided  for  the  service  of  notices  in  the 
circuit  court,  and  immediately  indorse  on  said  report,  under  his  hand, 
his  certificate  of  the  giving  of  such  notice,  and  the  time  when  the  same 
was  given,  which  certificate  shall  have  the  same  effect  as  evidence  as  the 
return  of  service  of  an  original  writ  by  a  sheriflf ;  and  either  party,  within 
ten  days  after  receiving  such  notice,  may  file  with  the  clerk  exceptions 
in  writing  to  any  conclusion  of  law  in  such  report,  and  shall  serve  a 
copy  of  such  exceptions  on  the  opposite  party,  and  exceptions  being  filed 
and  served  as  aforesaid,  the  case  may  be  noticed  for  argument  before  the 
court,  on  such  exceptions,  on  any  day  in  term,  on  same  notice  as  shall 
be  requisite  for  special  motions;  but  it  shall  not  be  necessary  for  the 
parties  to  file  exceptions  to  the  report,  in  order  to  obtain  a  review  of 
any  ruling  of  the  referees  embodied  in  a  bill  of  exceptions,  settled  as  pro- 
vided by  the  next  section. 

Section    10093.      (12745.)     No  change. 

Sec.  75.  Either  party,  on  the  hearing  before  the  referees,  shall  be  en- 
titled to  take  exceptions  to  any  ruling  of  the  referees,  in  the  same  man- 
ner as  on  trial  in  open  court;  and  in  case  exceptions  are  so  taken,  the 
parties  respectively  shall  be  notified  by  the  referees  of  the  time  and 
place  when  and  where  they  will  meet  to  complete  their  report,  at  which 
time  they  shall  be  informed  of  the  conclusions  of  the  referees;  and  the 
parties  so  excepting,  may  then,  or  previous  to  such  time  as  the  referees 
shall  then  adjourn  to,  prepare  a  bill  of  exceptions,  which  shall  be  settled 
by  the  referees  on  such  adjourned  day,  and  shall  then  be  annexed  to  and 
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filed  with  their  report,  and  a  review  thereof  may  be  had  in  the  same  man- 
ner as  of  exceptions  to  the  report. 

Section  10094.      (12746.)      No  change. 

Sec.  76.  On  the  hearing  of  such  bills  of  exceptions,  or  upon  exceptions 
to  the  report,  or  both,  the  circuit  court  may  confirm  or  set  aside  such 
report,  in  whole  or  in  part,  and  in  its  discretion  refer  the  case  back  tr> 
the  referees,  or  enter  judgment  thereon ;  and  in  case  that  judgment  shall 
be  entered  thereon,  error  may  be  brought  on  such  judgment  as  in  other 
cases,  in  which  case  the  bill  of  exceptions,  if  any,  the  report  and  the  ex- 
ceptions to  the  report,  shall  be  considered  as  forming  a  part  of  the  rec- 
ord in  the  case,  and  the  finding  of  facts  by  the  referees  shall  be  treated 
as  a  special  yerdict. 

Section    10095.      (12747.)      No  change. 

Sec.  77.  The  referees  shall  be  entitled  to  call  the  parties  as  witnesses 
in  the  case  on  which  the  court  might  call  them,  if  the  hearitig  were  in 
open  court;  and  in  all  cases  where  motions  are  referred,  the  referees 
shall  be  entitled,  at  their  option,  to  call  and  examine  the  parties  and 
their  witnesses  personally,  instead  of  hearing  the  motion  on  affidavits; 
and  commissions  may  be  obtained  for  the  taking  of  testimony  to  be 
used  on  hearings  before  referees,  in  the  same  manner  as  on  trials  in 
open  court. 

Section  10096.     (12748.)     No  change. 

Sec,  78.  The  referees  shall  be  allowed  such  compensation  for  their 
services  as  the  court  may  deem  just,  which  shall  be  taxed  as  a  part  of 
the  costs  in  the  cause,  or  the  parties  and  the  referees,  by  stipulations 
to  be  annexed  to  the  report,  may  agree  on  the  rate  of  compensation  to 
be  made  to  the  referees,  and  in  every  case  each  referee  shall  attend  to, 
and  return  with  the  report,  a  certificate  under  his  hand,  setting  forth 
the  time  actually  expended  by  him  in  the  business  of  such  reference: 
Provided^  That  six  hours  shall  be  considered  as  one  day,  and  three 
hours  one-half  day  for  the  purpose  of  fixing  the  time  employed  by  any 
referee  upon  such  reference;  and  whenever  a  referee  shall  fail  to  re- 
port, certify,  and  return,  as  aforesaid,  the  time  employed  by  him  in 
any  reference,  he  shall  be  deemed  to  have  waived  all  compensation  for 
his  services  as  such  referee:  And  Provided,  futher.  That  whenever  a 
stipulation  in  writing,  as  aforesaid,  shall  be  made  between  the  parties 
and  the  referees,  fixing  the  compensation,  such  stipulation  shall  be  at- 
tached to,  and  returned  with  the  report,  and  the  court  shall  allow  the 
compensation  so  fixed,  and  no  other. 

Section  10097.      (12749.)      No  change. 

Sec.  79.  Whenever  a  cause  is  at  issue,  and  it  shall  appear  that  the 
trial  will  require  the  investigation  of  accounts,  or  the  examination  of 
vouchers  the  court  in  which  such  issue  is  to  be  tried,  may  appoint  one 
or  more  auditors  to  hear  the  parties,  and  examine  their  vouchers  and 
evidence,  and  to  state  the  account  and  make  report  thereof  to  such 
court. 


Section   1009S.      (12750.)      No  change. 
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Sec.  80.  Before  proceeding  to  hear  any  evidence  in  the  cause,  the 
auditors  shall  be  severally  sworn,  in  the  same  manner  as  referees  are 
herein  required  to  be  sworn,  and  they  shall  in  like  manner  give  notice 
to  the  parties  of  the  time  and  place  appointed  for  their  meeting,  and 
they  may  adjourn  from  time  to  time,  as  may  be  necessary. 

Section   10099.      (12751.)     No  change. 

Sec.  81.  All  the  auditors  must  meet  and  hear  the  cause,  but  a  re- 
port of  a  majority  of  them  shall  be  valid,  and  such  report  may  be  com- 
pelled by  the  court  in  like  manner  as  in  the  case  of  referees. 

Section  10100.      (12752.)     No  change. 

Sec.  82.  Witnesses  may  be  summoned  and  compelled  to  attend  and 
testify  before  the  auditors,  in  the  same  manner  as  before  referees;  and 
either  of  the  auditors  may  administer  the  necessary  oath  to  such  wit- 
nesses. 

Section  10101.     (12753.)     No  change. 

Sec.  83.  The  court  may,  for  any  sufficient  reason,  discharge  the 
auditors  and  appoint  others,  and  they  may  also  re-commit  the  report 
for  revision  or  further  examination  to  the  same,  or  to  other  auditors. 

Section  10102.      (12754.)     No  change. 

Sec.  84.  The  report  of  the  auditors,  if  there  be  no  legal  objection  to 
it,  may  be  used  by  either  party  as  evidence  on  the  trial  before  the  jury, 
but  it  may  be  impeached  and  disproved  by  other  evidence  produced  on 
the  trial  by  either  party. 

Section  10103.      (12755.)      No  change. 

Sec.  85.  The  court  shall  award  a  reasonable  compensation  to  the 
auditors  or  referees,  as  the  case  may  be,  which  shall  be  paid  by  the 
plaintiff,  and  shall  be  taxed  in  his  bill  of  costs,  if  he  shall  be  entitled  to 
costs  in  the  suit. 

Section  10104.      (12756.)      No  change. 
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CHAPTER  XIX. 

PRACTICE    IN    CHANCERY    CASES    NOT    OTHERWISE    PROVIDED    FOR. 

Section  1.  Whenever  a  bill  shall  be  filed  in  chancery,  for  relief,  or 
for  the  benefit  of  the  creditors  generally  of  any  person,  or  of  any  estate, 
or  for  the  benefit  of  any  other  persons  than  the  plaintiffs,  who  will  come 
in  and  contribute  to  the  expense  of  such  suit,  every  order  which  may  be 
made  thereon  requiring  such  creditors  or  other  persons  to  exhibit  their 
demands  shall  in  all  cases  be  published  once  in  each  week,  for  at  least 
three  weeks,  and  as  much  longer  as  the  court  may  direct,  in  any  news- 
paper which  the  court  may  designate. 

Section  484.      (12002.)      No  substantial   change. 

Sec  2.  In  any  case  where  personal  service  was  not  had,  if  the  de- 
fendant against  whom  any  decree  shall  have  been  made,  unless  such 
decree  shall  be  a  decree  of  divorce,  or  his  representatives,  shall  after- 
ward appear  and  petition  to  be  heard,  the  party  so  petitioning  shall  be 
admitted  to  answer  the  plaintiff's  bill  upon  paying  or  securing  to  be 
paid  such  costs  as  the  court  shall  adjudge,  and  the  suit  shall  then  pro- 
ceed in  like  manner  as  if  such  defendant  had  appeared  in  due  season 
and  no  decree  had  been  made. 

Section    496.      (12014.)      No    substantial    change. 

Sec.  3.  The  defendant,  or  his  representatives,  must  so  appear  within 
one  year  after  notice  in  writing  of  the  decree  shall  have  been  given  to 
him  *or  them,  and  within  seven  years  after  the  making  of  the  decree, 
when  such  notice  shall  not  be  given. 

Section  497.      (12015.)      No  change. 

Sec  4.  If  the  defendant  or  his  representatives  shall  not  so  appear 
within  one  year  after  such  notice  shall  have  been  given,  and  if  not  given, 
before  the  expiration  of  seven  years  after  the  making  of  the  decree, 
the  court  shall  then,  by  order,  confirm  the  decree  against  the  defendant, 
and  against  all  persons  claiming  under  him  by  virtue  of  any  act  sub- 
sequent to  the  conimencemeut  of  the  suit,  and  may  make  such  further 
order  in  the  premises  as  shall  be  just  and  reasonable. 

Section   498.      (12016.)      No  change. 

Sec  5  If  the  bill  shall  have  been  filed  to  procure  the  foreclosure 
or  satisfaction  of  a  mortgage,  the  court,  instead  of  proceeding  to  a 
sequestration,  mav  decree  a  sale  of  the  mortgaged  premises,  or  of  such 
part  thereof  as  may  be  necessary  to  discharge  the  mortgage,  and  the 
costs  of  suit,  as  in  other  cases. 

Section  499.      (12017.)      No  substantial  change. 

Sec  6.     In  the  case  mentioned  in  the  last  preceding  section  if  the 
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defendant,  at  any  time  before  the  sale  of  the  mortgaged  premises,  shall 
appear  and  pay  to  the  plaintiflf  snch  costs  as  the  court  shall  award,  the 
court  shall  stay  the  sale,  and  the  same  proceedings  shall  be  thereafter 
had,  as  if  the  defendant  had  been  served  with  process,  and  had  regularly 
appeared. 

Section   500v      (12018.)      No  substantial   change. 

Sec.  7.  No  sale  and  conveyance  regularly  made  under  the  preceiling 
provisions,  upon  a  bill  for  the  foreclosure  and  satisfaction  of  a 
mortgage,  shall  be  aflfected  or  prejudiced  by  the  appearance  of  the  de- 
fendant within  one  year,  or  the  seven  years  hereinbefore  specified,  nor 
by  any  other  proceeding;  but  such  defendant  or  his  representatives  may, 
at  any  time  within  seven  years  after  the  decree  ordering  such  sale,  file 
a  bill  against  the  plaintiff  or  his  representatives,  to  account  for  all 
moneys  received  by  him  or  them  by  virtue  of  such  decree,  over  and 
above  the  amount  justly  due  on  the  mortgage,  and  costs  of  suit;  and 
the  court  shall  proceed  on  such  bill,  according  to  the  equity  of  the 
case. 

Section   501.      (12019.)      No  substantial   change. 

OP    INJUNCTIONS. 

Sec.  8.  No  injunction  shall  issue  to  stay  the  trial  of  any  personal 
action  in  a  court  of  law,  until  the  party  applying  therefor  shall  execute 
a  bond  with  one  or  more  sufficient  sureties,  to  the  plaintiff  in  such 
action  at  law,  in  such  sum  as  the  circuit  judge  or  other  officer  allow- 
ing the  injunction  shall  direct,  conditioned  for  the  payment  to  the  said 
plaintiff,  or  his  legal  representatives,  of.  all  moneys  which  may  be  re- 
covered by  such  plaintiff,  or  his  representatives,  or  the  collection  of 
which  may  be  stayed  by  such  injunction,  in  such  action  at  law,  for  debt 
or  damages,  and  for  costs  therein;  and  also  for  the  payment  of  such 
costs  as  may  be  awarded  to  them  in  the  court  in  chancery,  in  the  suit 
in  which  such  injunction  shall  issue. 

Section   502.      (12020.)      No  cfiango. 

Sec.  9.  No  injunction  shall  issue  to  stay  proceedings  at  law  in  any 
personal  action,  .after  verdict,  and  before  judgment  thereon,  unless  a 
sum  of  money  equal  to  the  amount  for  which  the  verdict  was  given, 
shall  be  first  deposited  with  the  court  from  which  the  injunction  issues, 
by  the  party  applying  for  such  injunction,  or  a  bond  for  the  payment 
thereof  shall  be  given  as  hereinafter  directed. 

Section   503.      (12021.)      No   change. 

Sec.  10.  No  injunction  shall  issue  to  stay  proceedings  at  law  in  any 
personal  action,  after  judgment,  unless: 

1.  A  sum  of  money  equal  to  the  full  amount  of  such  judgment,  in- 
cluding costs  shall  be  first  deposited  by  the  party  applying  for  such 
injunction,  or  a  bond  in  lieu  thereof  be  given  as  hereinafter  directed; 
and, 

2.  Unless  such  party,  in  addition  to  such  deposit  or  bond  in  lieu 
thereof,  shall  also  execute  a  bond  with  one  or  more  sufficient  sureties. 
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to  the  plaintiff  in  such  judgment,  in  such  sum  as  the  circuit  judge  or 
officer  allowing  the  injunction  shall  direct,  conditioned  for  the  pay- 
ment to  the  said  plaintiff,  or  his  legal  representatives,  of  all  such  dam- 
ages, and  costs,  as  may  be  awarded  to  them  by  the  court,  at  the  final 
hearing  of  the  cause. 

Section   504.      (12022.)      No  change. 

Sec.  11.  If,  after  a  verdict  or  judgment  at  law,  any  moneys  shall 
be  deposited  in  the  court  pursuant  to  either  of  the  two  last  sections, 
the  same  may  be  paid,  on  the  order  of  the  court,  to  the  plaintiff  in 
such  action  at  law,  upon  his  executing  to  the  people  of  this  state  a 
bond,  in  a  penalty  double  the  amount  so  deposited,  with  such  sureties 
as  the  court  shall  approve,  conditioned  that  such  plaintiff  will  pay  to 
the  clerk  with  whom  the  bill  shall  be  filed,  the  moneys  which  he  shall 
so  receive,  and  the  interest  thereon,  or  any  part  thereof,  according 
to  any  order  or  decree  of  the  court,  that  may  be  made  in  relation  to 
the  same. 

Section    505.      (12023.)      No  substantial   change. 

Sec.  12.  Whenever  the  moneys  so  deposited  shall  be  paid  to  the 
plaintiff  in  the  action  at  law,  if  the  final  decision  of  the  cause  in  chan- 
cery shall  be  against  the  party  obtaining  the  injunction,  the  circuit 
judge  may  order  the  bond  that  shall  have  been  given  to  be  canceled, 
and  shall  continue  the  injunction  to  stay  the  proceedings  at  law,  or 
shall  compel  the  plaintiff  therein  to  cause  such  judgment  to  be  satisfied 
and  discharged  of  record. 

Section    506.      (12024.)      No   change. 

Sec.  13.  No  injunction  shall  issue  to  stay  proceedings  at  law,  in  any 
action  for  the  recovery  of  lands,  or  of  the  possession  thereof,  after 
verdict,  unless  the  party  applying  therefor  shall  execute  a  bond,  with 
one  or  more  sureties,  to  the  plaintiff  in  such  action  at  law,  in  such  sum 
as  the  circuit  judge  or  officer  allowing  the  injunction  shall  direct,  con- 
ditioned for  the  payment  to  the  plaintiff  in  such  action,  and  his  legal 
representatives,  of  all  such  damages  and  costs  as  may  be  awarded  to 
them,  in  case  of  a  decision  against  the  party  obtaining  such  injunction. 

Section  507.      (12025.)      No  change. 

Sec.  14.  The  damages  to  be  paid  upon  the  dissolution  of  such  in- 
junction, shall  be  ascertained  by  reference  to  a  circuit  court  com- 
missioner, or  in  such  manner  as  the  courts  shall  direct,  and  shall  in- 
clude not  only  the  reasonable  rents  and  profits  of  the  lands  recovered 
by  such  verdict,  but  all  waste  committed  thereon  after  the  granting 
vof  the  injunction. 

.Section   508.      (12026.)      No   substantial    change. 

;Sec.  15.  The  circuit  judge  shall  have  power  to  dispense  with  any 
deposit  of  moneys  required  by  either  of  the  preceding  sections,  and  in 
lieu  thereof  to  direct  the  execution  of  a  bond,  with  sureties,  conditioned 
to  pay  the  amount  so  required  to  be  deposited,  whenever  ordered  by  the 
court ;  or,  if  a  bond  is  already  required  in  addition  to  such  deposit,  then 
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to  direct  the  enlargement  of  the  penalty  and  condition  of  such  bond  as 
may  be  requisite;  but  whenever  such  deposit  shall  be  disi)ensed  with, 
the  bond  so  substituted  or  enlarged,  shall  be  executed  by  at  least  two 
sufficient  sureties. 

Section  509.      (12027.)      No  chance. 

Sec.  16.  Whenever  an  injunction  shall  be  applied  for,  to  stay  pro- 
ceedings at  law  in  an  action  after  judgment  or  verdict,  on  the  ground 
that  such  judgment  or  verdict  was-  obtained  by  actual  fraud,  the  circuit 
judge  or  officer  granting  the  injunction  shall  have  power  to  dispense 
with  the  deposit  of  any  moneys,  or  the  execution  of  any  bond. 

Section   510.      (12028.)      No  change. 

Sec.  17.  The  sufficiency  of  the  sureties  in  any  bond  executed  under 
the  provisions  of  this  chapter,  relating  to  staying  proceedings  at  law  by 
injunction,  shall  be  ascertained,  either: 

1.  By  the  certificate  of  any  circuit  court  commissioner  of  the  proper 
county,  stating  that  he  has  inquired  into  the  circumstances  of  such 
sureties,  and  is  satisfied  of  their  sufficiency;  or, 

2.  By  the  affidavit  of  such  surety,  stating  that  he  is  a  householder, 
resident  within  this  state,  and  that  he  is  worth  a  sum  equal  to  the 
amount  in  which  the  bond  shall  have  been  required,  over  and  above 
all  debts  and  demands  against  him. 

Section    511.      (12029.)      No  substantial   change. 

Sec.  18.  Whenever  a  bond  shall  be  required  to  be  executed,  as  afore- 
said, prior  to  the  issuing  of  an  injunction,  the  same,  with  the  certificate 
or  affidavit  above  required,  shall  be  filed  with  the  clerk,  before  the  seal- 
ing and  delivery  of  the  injunction. 

Section   512.      (12030.)      No  substantial   change. 

Sec.  19.  The  circuit  judge  shall  direct  the  delivery  of  any  such  bond 
to  the  person  entitled  to  the  benefit  thereof,  for  prosecution,  whenever 
the  condition  of  such  bond  shall  be  broken,  or  the  circumstances  of 
the  case  shall  require  such  delivery. 

Section    513.      (12031.)      No   change. 

Sec.  20.  Circuit  judges,  and  each  circuit  court  commissioner,  except 
:a8  provided  in  section  one  hundred  two  of  chapter  two  of  this  act,  shall 
have  power  to  grant  injunctions  to  stay  proceedings  at  law. 

Section    514.      (12032.)      Modified. 

Sec.  21.  In  case  the  circuit  judge  of  any  circuit,  and  the  other 
officers  of  any  county  authorized  to  grant  injunctions,  are  absent,  sick, 
or  in  any  manner  disqualified  from  ordering  or  allowing  an  injunction 
in  any  case  pending  or  about  to  be  commenced  in  such  circuit  or  county, 
upon  due  proofs  of  such  facts  by  affidavit,  the  circuit  judge  of  any 
judicial  district  adjoining  the  judicial  district  in  which  said  circuit 
or  county  is  situated,  shall  have  authority  at  chambers  or  at  any  place 
where  he  may  be,  to  grant  or  deny  such  injunction  the  same  as  if  he 
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were  the  circuit  jndge  of  the  circuit  in  which  such  suit  is  pending  or 
about  to  be  commenced,  and  after  such  injunction  is  allowed,  as  afore- 
said, the  judge  ordering  the  same  shall  have  concurrent  jurisdiction  to 
modify  or  dissolve  the  same  with  the  presiding  judge  of  the  circuit 
wherein  such  suit  is  pending. 

Section  555.     (12081.)      No  change. 

OP  THE   FORECLOSURE   OP   MORTGAGES. 

Sec.  22.  All  bills  for  the  foreclosure  or  satisfaction  of  mortgages 
shall  be  filed  in  the  circuit  court  in  chancery  of  the  county  where  the 
mortgaged  premises,  or  any  part  thereof,  are  situated. 

Section   515.      (12033.)      No   change. 

Sec.  23.  Whenever  a  bill  shall  be  filed  for  the  foreclosure  or  satis- 
faction of  a  mortgage,  the  court  shall  have  power  to  decree  a  sale  of 
the  mortgaged  premises,  or  such  part  thereof  as  may  be  sufficient  to 
discharge  the  amount  due  on  the  mortgage,  and  the  costs  of  suit;  but 
the  circuit  judge  shall  not,  by  such  decree,  order  any  lands  to  be  sold 
within  six  months  after  the  filing  of  the  bill  of  foreclosure:  Provided, 
That  if  the  mortgagor,  his  heirs,  executors,  administrators  or  any  per- 
son lawfully  claiming  from  or  under  him  or  them  shall,  within  six 
months  from  the  time  of  such  sale,  redeem  the  entire  premises  sold^ 
by  paying  to  the  purchaser,  his  executors,  administrators  or  assigns, 
or  to  the  register  of  deeds  in  whose  office  such  deed  is  deposited  as  pro- 
vided by  section  thirty,  for  the  benefit  of  such  purchaser,  the  sum  which 
was  bid  therefor,  with  interest  from  the  time  of  the  sale  at  the  rate 
per  cent  borne  by  the  mortgage,  not  exceeding  eight  per  cent,  per  an- 
num, and  in  case  such  payment  is  made  to  the  register  of  deeds,  the 
sum  of  one  dollar  as  a  fee  for  the  care  and  custody  of  such  redemption 
money,  then  such  deed  shall  be  void  and  of  no  effect,  but  in  case  any 
distinct  lot  or  parcel  separately  sold  shall  be  redeemed,  leaving  a  por- 
tion of  the  premises  unredeemed,  then  such  deed  shall  be  inoperative 
merely  to  the  parcel  or  parcels  so  redeemed,  and  to  those  portions 
not  so  redeemed  shall  remain  valid  and  of  full  effect. 

Section   516  ns   amendod  by  act   *J00,   ISOO.        (12(K'i4.)      No  change. 

Sec.  24.  In  foreclosure  cases  in  the  original  decree  therein,  the  court 
shall  determine  and  decree  as  to  which  defendants,  if  any,  are  per- 
sonally liable  for  the  mortgaged  debt,  and  it  shall  be  provided  in  such 
decree  that  upon  the  coming  in  of  the  commissioner's  report  of  sale,  if 
there  be  any  part  of  the  money  decreed  to  be  due,  either  of  the  principal 
or  interest  of  the  debt,  or  of  the  costs  decreed  to  be  paid,  left  unpaid 
after  applying  the  amount  received  by  the  commissioner,  upon  the  sale 
of  the  premises,  the  clerk  of  the  court  shall,  upon  the  application  of 
the  attorney  for  the  plaintiff,  issue  execution  for  the  amount  of  such 
deficiency.  The  court  shall  also  have  power  to  decree  and  compel  the 
delivery  of  the  possession  of  the  premises  to  the  purchaser  at  said  sale. 

Section    517.      (12035.)      Modified. 

Sec.  25.    After  such  bill  shall  be  filed,  while  the  same  is  pending,  and 
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after  a  decree  rendered  thereon,  no  proceedings  whatever  shall  be  had 
at  law  for  the  recovery  of  the  debt  secured  by  the  mortgage,  or  any  part 
thereof,  unless  authorized  by  the  court. 

Section  618.     (12036.)     No  change. 

Sec,  26.  If  the  mortgage  debt  be  secured  by  the  obligation  or  other 
evidence  of  debt  of  any  other  person  besides  the  mortgagor,  the  plaintiff 
may  make  such  person  a  party  to  the  bill,  and  the  court  may  decree 
payment  of  the  balance  of  such  debt  remaining  unsatisfied,  after  a  sale 
of  the  mortgaged  premises,  as  well  against  such  other  person  as  the 
mortgagor,  and  may  enforce  such  decree  as  in  other  cases. 

Section  519.      (12037.)      Modified. 

Sec.  27.  Upon  filing  a  bill  for  the  foreclosure  or  satisfaction  of  a 
mortgage,  the  plaintiff  shall  state  therein  whether  any  proceedings  have 
been  had  at  law  for  the  recovery  of  the  debt  secured  thereby,  or  any 
part  thereof,  and  whether  such  debt,  or  any  part  thereof,  has  been 
collected  or  paid. 

Section   520.      (12038.)      No  material   change. 

Sec.  28.  If  it  appear  that  any  judgment  has  been  obtained  in  a  suit 
at  law,  for  the  moneys  demanded  by  such  bill,  or  any  part  thereof,  no 
proceedings  shall  be  had  in  such  case,  unless  to  an  execution  against 
the  property  of  the  defendant  in  such  judgment,  the  sheriff  or  other 
proper  oflScer  shall  have  returned  that  the  execution  is  unsatisfied,  in 
whole  or  in  part,  and  that  the  defendant  has  no  property  whereof  to 
satisfy  such  execution,  except  the  mortgaged  premises. 

Section  521.      (12039.)      No  change. 

Sec.  29.  All  sales  of  mortgaged  premises,  under  a  decree  in  chancery, 
shall  be  madefy  a  circuit  couli:  commissioner  of  the  county  in  which  the 
decree  was  rendered,  or  the  land  or  some  part  thereof  is  situated,  or 
by  some  other  person  duly  authorized  by  the  order  of  the  court;  and 
such  sales  shall  be  at  public  vendue  between  the  hour  of  nine  o'clock 
in  the  morning  and  the  setting  of  the  sun,  at  the  court  house,  or  place 
of  holding  the  circuit  court  in  the  county  in  which  such  estate  or  some 
part  thereof  is  situated,  or  at  such  other  place  as  the  court  shall  direct. 

Section   522.      (12040.)      No  change. 

Sec.  30.  Deeds  shall  thereupon  be  executed  by  such  circuit  court 
commissioner  or  other  person  making  such  sale  specifying  the  names 
of  the  parties  in  the  suit,  the  date  of  the  mortgage,  when  and  where 
recorded,  with  a  description  of  the  premises  sold,  and  the  amount  for 
which  each  parcel  of  land  therein  described  was  sold,  and  he  shall  en- 
dorse upon  each  deed  the  time  when  the  same  will  become  operative 
in  case  the  premises  are  not  redeemed  according  to  law,  such  deed  or 
deeds  shall  as  soon  as  practicable,  and  within  twenty  days  after  such 
sale  be  deposited  with  the  register  of  deeds  of  the  county  in  which  the 
land  therein  described  is  situated,  and  the  register  shall  endorse  thereon 
the  time  the  same  was  received ;  and  for  the  better  preservation  thereof, 
shall  record  the  same  at  length  in  a  book  to  be  provided  in  his  office 
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for  that  purpose  and  shall  index  the  same  In  the  regular  index  of  deeds, 
and  the  fee  for  recording  the  same  shall  be  included  among  the  other 
costs  and  expenses  allowed  by  law.  In  case  such  premises  or  any  parcel 
thereof  shall  be  redeemed  the  register  of  deeds  shall  write  on  the  face 
of  such  record  the  word  "redeemed,"  stating  at  what  date  such  entry 
is  made  and  signing  such  entry  with  his  official  signature.  Unless  the 
premises  described  in  such  deed  or  any  parcel  thereof  shall  be  redeemed 
within  the  time  limited  for  such  redemption  as  herein  provided,  such 
deed  shall  thereupon  as  to  all  parcels  not  so  redeemed  become  operative, 
and  shall  vest  in  the  grantee  therein  named,  his  heirs  or  assigns,  all  the 
right,  title  and  interest  which  the  mortgagor  had  at  the  time  of  the  exe- 
cution of  the  mortgage,  or  at  any  time  thereafter. 

Section  523  as  amended  by  act  200,   1809.     (12041.)     No  change. 

Sec.  31.  The  proceeds  of  every  sale  made  under  a  decree  in  chancery, 
shall  be  applied  to  the  discharge  of  the  debt  adjudged  by  such  court  to 
be  due,  and  of  the  costs  awarded;  and  if  there  be  any  surplus,  it  shall 
be  brought  into  court  for  the  use  of  the  defendant,  or  of  the  person 
entitled  thereto,  subject  to  the  order  of  the  court. 

Section   524.      (12042.)      No  change. 

Sec.  32.  If  such  surplus  or  any  part  thereof,  shall  remain  in  the 
said  court  for  the  term  of  three  months  without  being  applied  for,  the 
circuit  judge  may  direct  the  same  to  be  put  out  at  interest,  under  the 
direction  of  the  court,  for  the  benefit  of  the  defendant,  his  represen- 
tatives or  assigns,  to  be  paid  to  them  by  the  order  of  such  court. 

Section  525.      (12043.)      No  change. 

Sec.  33.  Whenever  a  bill  shall  be  filed  for  the  satisfaction  or  fore- 
closure of  any  mortgage,  upon  which  there  shall  be  due  any  interest, 
or  any  portion  or  installment  of  the  principal,  and  there  shall  be  other 
portions  or  installments  to  become  due  subsequently,  the  bill  shall  be 
dismissed  upon  the  defendant's  bringing  into  court,  at  any  time  before 
the  decree  of  sale,  the  principal  and  interest  due,  with  costs. 

Section   526.      (12044.)      No   change. 

Sec.  34.  If,  after  a  decree  for  sale  entered  against  a  defendant  in 
such  case,  he  shall  bring  into  court  the  principal  and  interest  due,  with 
costs,  the  proceedings  in  the  suit  shall  be  stayed;  but  the  court  shall 
enter  a  decree  of  foreclosure  and  sale,  to  be  enforced  by  a  further  order 
of  the  court,  upon  a  subsequent  default  in  the  payment  of  any  portion 
or  installment  of  the  principal,  or  of  any  interest  thereafter  to  grow 
due. 

Section   527.      (12045.)      No  change. 

Sec.  35.  If  the  defendant  shall  not  bring  into  court  the  amount  due, 
with  costs,  or  if,  for  any  other  cause,  a  decree  shall  pass  for  the  plain- 
tiff, the  court  may  direct  a  reference  to  a  commissioner  to  ascertain 
and  report  the  situation  of  the  mortgaged  premises,  or  may  determine 
the  same  on  oral  or  other  testimony;  and  if  it  shall  appear  that  the 
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same  can  be  sold  in  parcels,  without  injury  to  the  interests  of  the 
parties,  the  decree  shall  direct  so  much  of  the  mortgaged  premises  to 
be  sold,  as  will  be  sufficient  to  pay  the  amount  then  due  on  such 
mortgage,  with  costs;  and  such  decree  shall  remain  as  security  for  any 
subsequent  default. 

Section   528.      (12046.)      No   substantial    change. 

Sec.  36.  If,  in  the  case  mentioned  in  the  preceding  section,  there 
shall  be  any  default  subsequent  to  such  decree,  in  the  payment  of  any 
portion  or  installment  of  the  principal  or  of  any  interest  due  upon  such 
mortgage,  the  court  may,  upon  the  petition  of  the  plaintiff,  by  a  further 
order  founded  upon  such  first  decree,  direct  a  sale  of  so  much  of  the 
mortgaged  premises  to  be  made  under  such  decree,  as  will  be  sufficient 
to  satisfy  the  amount  so  due,  with  the  costs  of  such  petition  and  the 
subsequent  proceedings  thereon,  and  the  same  proceedings  may  be  had, 
as  often  as  a  default  shall  happen. 

Section  520.      (12047.)      No   substantial   change. 

Sec.  37.  If,  in  any  of  the  foregoing  cases,  it  shall  appear  to  the  court 
that  the  mortgaged  premises  are  so  situated  that  a  sale  of  the  whole 
will  be  most  beneficial  to  the  parties,  the  decree  shall  in  the  first  in- 
stance be  entered  for  the  sale  of  the  whole  premises  accordingly. 

Section   530.      (12048.)      No   chnnpe. 

Sec.  38.  In  such  case  the  proceeds  of  such  sale  shall  be  applied  as 
well  to  the  interest,  portion  or  installment  of  the  principal  due,  as 
towards  the  whole  or  residue  of  the  sum  secured  by  such  mortgage, 
and  not  due  and  payable  at  the  time  of  such  sale,  and  if  such  residue 
do  not  bear  interest,  then  the  court  may  direct  the  same  to  be  paid  with 
a  rebate  of  the  legal  interest,  for  the  time  during  which  such  residue 
shall  not  be  due  and  payable;  or  the  court  may  direct  the  balance  of 
the  proceeds  of  such  sale,  after  paying  the  sum  due  with  costs,  to  be 
put  out  at  interest,  for  the  benefit  of  the  plaintiff,  to  be  paid  to  him,  as 
the  installments,  or  portions  of  the  principal,  or  the  interest,  may  become 
due,  and  the  surplus  for  the  benefit  of  the  defendant,  his  representatives 
or  assigns,  to  be  paid  to  them  on  the  order  of  the  court. 

Section   531.      (12049.)      No  substantial   change. 


PROCEEDINGS    RELATING     TO    .CONVEYANCE     OP     LANDS     OF   INFANTS    AND    IN- 
COMPETENTS^   ETC. 

Sec.  39.  Whenever  any  infant,  idiot,  lunatic,  or  other  incompetent 
person  shall  be  seized  or  possessed  of  any  lands,  tenements,  or  heredita- 
ments, by  way  of  mortgage,  or  in  trust  only  for  others,  the  court  of 
chancery  for  the  county  where  such  property  is  situated,  or  in  which 
such  infant,  idiot,  lunatic,  or  other  incompetent  person  may  be,  on  the 
petition  of  the  guardian  of  such  infant,  idiot,  lunatic,  or  other  in- 
competent person,  or  on  the  application  by  bill  or  petition  of  any  per- 
son in  any  way  interested,  may  order  and  compel  such  infant,  idiot, 
lunatic,  or  other  incompetent  person  to  convey  and  assure  such  lands. 
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tenements  and  hereditaments  to  any  other  person,  in  such  manner  as 
the  said  court  shall  direct. 

Section  532.      (12050.)     No  change. 

Sec.  40.  Every  conveyance  or  assurance,  made  pursuant  to  such 
order,  shall  be  as  good  and  effectual  in  law  as  if  the  same  were  made  by 
such  infant,  idiot,  lunatic,  or  other  incompetent  person,  when  of  lawful 
age  and  of  sound  mind. 

Section  533.      (12051.)      No  change. 

Sec.  41.  Any  infant,  idiot,  lunatic,  or  other  incompetent  person, 
seized  of  any  real  estate,  or  of  any  interest  therein,  either  in  fee  or  as 
tenant  for  life  or  years,  may  apply  to  the  circuit  court  in  chancery  for 
the  county  where  the  property  may  be  situated,  if  the  infant,  idiot, 
lunatic,  or  other  incompetent  be  not  a  resident  of  this  state,  and  if  a 
resident  of  this  state,  then  to  the  circuit  court  in  chancery  of  the 
county  in  which  he  may  be  a  resident,  for  the  sale  or  disposition  of 
such  property,  in  the  manner  hereinafter  directed.  If  the  applicant 
has  a  guardian,  then  the  application  shall  be  made  by  such  guardian, 
and  if  he  has  no  guardian,  or  the  guardian  is  a  non-resident,  applica- 
tion may  be  made  by  a  next  friend,  who  may  be  authorized  to  act  as 
such  by  said  court.  Such  next  friend  shall  be  appointed  in  accordance 
with  the  provisions  of  sections  twenty-eight  and  twenty-nine  of  chapter 
twelve  of  this  act,  relating  to  the  appointment  of  next  friends  for  in- 
fants and  persons  insane,  or  otherwise  mentally  incompetent. 

Section   534.      (12052.)      Modified. 

Sec.  42.  On  such  application  the  court  shall,  if  necessary,  appoint 
one  or  more  suitable  persons  to  be  guardians  of  such  infant,  idiot, 
lunatic,  or  other  incompetent  person,  in  relation  to  the  proceedings  on 
such  application. 

Section   535.      (12053.)      No  change. 

Sec.  43.  The  guardian  shall  give  bond  to  such  infant,  idiot,  lunatic, 
or  other  incompetent  person,  to  be  filed  with  the  clerk,  in  such  penalty, 
with  such  sureties,  and  in  such  form  as  the  court  shall  direct,  con- 
ditioned for  the  faithful  performance  of  the  trust  reposed;  for  the 
paying  over,  investing  and  accounting  for  all  moneys  that  shall  be 
received  by  such  guardian  according  to  the  order  of  any  court  having 
authority  to  give  directions  in  the  premises,  and  for  the  observance  of 
the  orders  of  the  court  in  relation  to  the  said  trust. 

Section   536.      (12054.)      No  substantial  change. 

Sec.  44.  If  such  bond  be  forfeited,  the  court  shall  direct  it  to  be 
prosecuted  for  the  benefit  of  the  party  injured. 

Section   537.      (12055.)      No  change. 

Sec.  45.  Upon  the  filing  of  such  bond,  the  court  may  proceed  in  a 
summary  manner,  on  oral  or  other  testimony,  or  by  reference  to  a 
circuit  court  commissioner,  to  inquire  into  the  merits  of  such  applica- 
tion. 

Section  538.      (12056.)      No  substantial   change. 
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Sec.  46.  Whenever  it  shall  appear  satisfactorily  that  a  disposition 
of  any  part  of  the  real  estate  of  such  infant,  idiot,  lunatic,  or  other 
incompetent  person,  or  of  his  interest  in  any  term  of  years,  is  necessary 
and  proper,  either  for  the  support  and  maintenance  of  such  infant, 
idiot,  lunatic  or  other  incompetent  person,  or  for  his  education,  or 
that  the  interest  of  such  infant,  idiot,  lunatic  or  other  incompetent  per- 
son requires  or  will  be  substantially  promoted  by  such  disposition,  on 
account  of  any  part  of  his  said  property  being  exposed  to  waste  or 
dilapidation,  or  on  account  of  its  being  wholly  unproductive,  or  for 
any  other  peculiar  reasons  or  circumstances,  the  court  may  order  the 
letting  for  a  term  of  years,  the  sale,  exchange  or  other  disposition  of 
such  real  estate  or  interest,  to  be  made  by  the  guardians  of  such  in- 
fants, idiots,  lunatics  or  other  incompetent  persons,  in  such  manner 
and  with  such  restrictions  as  shall  be  deemed  expedient. 

Section  539.     (12057.)     No  change. 

Sec.  47.  Whenever  it  shall  be  made  to  appear  to  the  court  that  it 
will  be  manifestly  for  the  interest  and  advantage  of  any  infant  or  in- 
fants that  any  incumbrance  upon  the  real  estate  of  such  infants  should 
be  purchased  and  discharged,  in  whole  or  in  part,  the  court  may 
authorize  the  guardian  of  such  infants  to  purchase  and  discharge  the 
same,  and  if  necessary,  to  sell  and  dispose  of  such  part  of  the  real 
estate  of  such  infants  as  may  be  necessary  for  that  purpose :  Provided, 
Such  purchase  and  discharge  shall  in  no  way  be  construed  as  vesting 
in  said  guardian  any  right,  title  or  interest  in  such  premises,  to  the 
prejudice  of  such  infants. 

Section   540.      (12058.)      No  change. 

Sec.  48.  But  no  real  estate  or  term  for  years  shall  be  sold,  leased  or 
disposed  of  in  any  manner  against  the  provisions  of  any  last  will,  or 
of  any  conveyance,  by  which  such  estate  or  term  was  devised  or  granted 
to  such  infant,  idiot,  lunatic,  or  other  incompetent  person. 

Section   541.      (12059.)      No  change. 

Sec.  49.  Upon  an  agreement  for  a  sale,  leasing  or  other  disposition 
of  such  property,  being  made  in  pursuance  of  such  order,  the  same  shall 
be  reported  to  the  court  on  the  oath  of  the  guardian  making  the  same ; 
and  if  it  be  confirmed,  a  lease  or  conveyance  shall  be  executed  under  the 
direction  of  the  court. 

Section   542.      (12060.)      No  change. 

Sec.  50.  All  sales,  leases,  dispositions  and  conveyances  made  in 
good  faith  by  the  guardian  in  pursuance  of  such  order,  when  so  con- 
firmed, shall  be  valid  and  effectual  as  if  made  by  such  infant,  idiot, 
lunatic,  or  other  incompetent  person  when  of  lawful  age  and  of  sound 
mind« 

Section  543.     (12061.)     No  change. 

Sec.  51.  From  the  time  of  such  application  to  the  court,  the  infant, 
idiot,  lunatic,  or  other  incompetent  person  shall  be  considered  as  a  ward 
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of  the  court  so  far  as  relates  to  such  property,  its  proceeds  and  in- 
come; and  the  court  shall  make  orders  for  the  application  and  dis- 
position of  the  proceeds  of  such  property  and  for  the  investment  of  the 
surplus  belonging  to  such  infant,  idiot,  lunatic,  or  other  incompetent 
person,  so  as  to  secure  the  same  for  his  benefit,  and  shall  direct  a  re- 
turn of  such  investment  and  disposition  to  be  made  on  oath,  as  soon  as 
may  be,  and  shall  require  accounts  to  be  rendered  periodically,  by  any 
guardian  or  other  person  who  may  be  entrusted  with  the  disposition  of 
the  income  of  such  proceeds. 

Section  544.      (12062.)     No  change. 

Sec.  52.  No  sale  made  as  aforesaid  of  the  real  estate  of  any  infant^ 
idiot,  lunatic,  or  other  incompetent  person,  shall  give  to  such  infant^ 
idiot,  lunatic,  or  other  incompetent  person,  any  other  or  greater  in- 
terest or  estate  in  the  proceeds  of  such  sale  than  he  had  in  the  estate 
so  sold;  but  the  said  proceeds  shall  be  deemed  real  estate  of  the  same 
nature  as  the  property  sold. 

Section  545.      (12063.)      No  change. 

Sec.  53.  If  the  real  estate  of  any  infant,  idiot,  lunatic  or  other  in- 
competent person,  or  any  part  of  it  shall  be  subject  to  dower,  and  the 
person  entitled  to  such  dower  shall  consent  in  writing  to  accept  a  gross 
sum  in  lieu  thereof,  or  the  permanent  investment  of  a  reasonable  sum, 
in  such  manner  as  that  the  interest  thereof  be  made  payable  to  the 
person  entitled  to  such  dower,  during  life,  the  court  may  direct  the 
payment  of  such  sum  in  gross  or  the  investment  of  such  sum  as  shall 
be  deemed  reasonable  and  shall  be  acceptable  to  the  person  entitled  to 
such  dower,  in  manner  aforesaid;  which  sum  so  paid  or  invested  shall 
be  taken  out  of  the  proceeds  of  the  sale  of  the  real  estate  of  such  in- 
fant, idiot,  lunatic,  or  other  incompetent  person. 

Section    546.      (12064.)      No   change. 

Sec.  54.  Before  any  such  sum  shall  be  paid,  or  such  investment 
made,  the  court  shall  be  satisfied  that  an  effectual  release  of  such  right 
of  dower  has  been  executed. 

Section   547.      (12005.)      No  change 


SALE  OF   LANDS   HELD   BY   EXECUTORS   IN  TRUST. 

Sec.  55.  Whenever  any  lands,  tenements,  or  hereditaments  are  held 
by  any  executor  in  trust  for  others,  the  court  of  chancery  for  the  county 
in  which  such  property  is  wholly  or  in  part  situated  may,  upon  the  bill 
or  petition  of  such  executor  or  any  person  interested,  whenever  it  shall 
be  made  to  appear  for  the  best  interest  of  the  persons  for  whom  such 
property  is  so  held  in  trust,  order,  direct  and  authorial  the  executor 
to  sell,  grant  and  convey  such  property  at  public  or  private  sale,  and 
the  sale  and  conveyance  made  pursuant  to  such  order,  when  approved 
by  the  court,  shall  be  effectual  to  pass  the  title  to  said  property  to  the 
purchaser  thereof. 

Section   9243.      (12066.)      No   change. 
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Sec.  56.  Upon  the  filing  of  snch  bill  or  petition,  the  proceedings 
thereon  shall  be  the  same  as  in  ordinary  snits  in  chancery  so  far  as 
practicable.  The  conrt  may  make  such  orders  as  may  be  necessary 
therein.  Guardians  shall  be  appointed  for  all  infant  parties,  and  no 
sale  shall  be  made  until  the  executor  shall  have  executed  and  filed  with 
the  clerk  of  the  court  a  bond  in  such  penalty  and  with  such  sureties 
as  shall  be  approved  by  the  circuit  judge,  for  the  faithful  discharge  of 
his  duties,  and  the  proper  disposition  of  the  proceeds  of  the  sale,  as 
may  be  ordered  by  the  court. 

Section  9244.      (12067.)      No  change. 

Sec.  57.  The  court  shall  make  all  proper  orders  and  directions  from 
time  to  time  for  the  management,  investment  and  disposition  of  the 
moneys  received  from  such  sale,  and  the  interest  and  income  there- 
from. 

Section  9246.     (12068.)     No  change. 

OP    NOnCHB    LIS   PENDENS. 

Sec.  58.  To  render  the  filing  of  a  bill  constructive  notice  to  a  pur- 
chaser of  any  real  estate,  it  shall  be  the  duty  of  the  plaintiff  to  file  for 
record,  with  the  register  of  deeds  of  the  county  in  which  the  lands  to 
be  affected  by  such  constructive  notice  are  situated,  a  notice  of  the 
pendency  of  such  suit  in  chancery,  setting  forth  the  title  of  the  cause, 
and  the  general  object  thereof,  together  with  a  description  of  the  lands 
to  be  affected  thereby;  and  it  shall  thereupon  become  the  duty  of  the 
register  to  record  such  notice,  in  a  book  kept  for  that  purpose,  upon 
the  payment  of  the  same  fees  as  is  provided  by  law  for  recording  deeds. 
A  copy  of  such  record,  authenticated  by  the  register,  shall  be  evidence 
of  such  notice,  and  the  filing  of  the  same,  in  all  courts  and  places. 

Section  441.     (11958.)     No  substantial  change. 

Sec.  59.  Each  register  of  deeds  shall  enter  in  an  index  to  be  kept 
in  his  office,  such  references  to  the  said  notices,  as  will  enable  all  per- 
sons interested  to  search  his  office  for  such  notices  without  incon- 
venience. 

Section  442.     (11959.)     No  change. 

Sec.  60.  Whenever  any  suit  in  chancery,  notice  of  the  pendency 
of  which  has  been  filed  with  any  register  of  deeds,  shall  be,  or  shall 
have  been  heretofore  dismissed,  whether  by  stipulation,  the  voluntary 
act  of  the  plaintiff  on  final  hearing,  or  otherwise,  it  shall  be  the  duty 
of  the  clerk  of  the  court  in  which  such  suit  shall  have  been  pending, 
upon  request  of  any  party  thereto,  to  execute,  under  his  hand  and  the 
seal  of  said  court,  a  certificate  of  the  fact  of  such  dismissal,  or  the 
attorney  for  the  plaintiff  in  such  suit  may  execute  a  like  certificate, 
which  shall  be  acknowledged  by  said  attorney  before  some  officer  author- 
ized to  take  the  acknowledgment  of  deeds.  The  said  register  of  deeds, 
on  receipt  of  either  of  such  certificates,  and  on  payment  to  him  of  a 
fee  of  twenty-five  cents  shall  file  and  preserve  the  same  and  shall 
record  the  same  at  length  in  the  books  provided  for  the  registry  of  such 
21 
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notices  of  pendency  of  suits,  and  shall  mark  on  the  record  of  such 
notice  discharged  by  certificate  of  the  clerk  of  said  court,  naming  it, 
or  the  certificate  of  said  attorney,  naming  him,  as  the  case  may  be, 
with  the  date  of  filing  such  certificate,  and  the  book  and  page  of  its 
record,  and  thereafter  the  effect  of  such  notice  shall  cease  and  deter- 
mine. 

Section  9057.     (12093.)     No  substantial  change. 

DISCHARGE    OF    MORTGAGES    IN    CERTAIN    CASES. 

Sec.  61.  When  a  recorded  mortgage  on  lands  or  propetry  has  been 
paid  and  satisfied,  or  when  fifteen  years  have  elapsed  since  the  debt 
secured  by  such  mortgage  became  due  and  payable,  or  since  the  last 
payment  made  thereon,  and  no  suit  or  proceedings  have  been  com- 
menced to  collect  the  same,  the  owner  of  such  land  or  property  may 
present  a  petition  to  the  circuit  court  for  the  county  in  which  such  land 
or  property  so  incumbered  is  wholly  or  in  part  situated,  duly  verified 
by  the  oath  of  the  petitioner,  or  by  some  one  in  his  behalf,  which  shall 
state  the  names  of  the  mortgagor  and  mortgagee,  the  date  of  the 
mortgage,  and  the  liber  and  page  of  the  record  thereof,  the  facts  in  re- 
gard to  payment  of  the  debt  thereby  secured,  or  the  non-commencement 
of  such  suit  or  proceeding  within  said  fifteen  years;  and  further,  that 
the  present  residence  or  whereabouts  of  the  mortgagee  (or  his  as- 
signee, if  the  mortgage  shall  have  been  assigned),  is  unknown  to 
the  petitioner,  and  that  the  petitioner  has  been  unable  to  ascertain  the 
same  after  diligent  search  and  inquiry;  or,  if  such  be  the  fact,  that 
the  mortgagee  or  assignee  is  deceased,  and  that  three  months  have 
elapsed  since  his  death,  and  that  the  names  and  residence  of  the  legal 
representatives,  if  any  there  are,  of  the  mortgagee  or  assignee,  are  un- 
known to  the  petitioner,  and  that  he  has  been  unable  to  ascertain  the 
same  after  diligent  search  and  inquiry;  or  when  such  mortgagee  is  a 
trustee  merely  and  without  interest  therein,  that  he  does  not  reside  in 
the  state  of  Michigan  or  is  dead ;  and  such  petition  shall  conclude  with 
a  prayer  that  an  order  of  the  court  may  be  made  discharging  said 
mortgage  and  declaring  it  fully  paid  and  satisfied.  Upon  the  presenta- 
tion of  such  petition,  said  court  may  proceed  to  hear  and  determine 
the  truth  of  tie  matters  therein  stated,  and  if  it  shall  be  made  satis- 
factorily to  appear  to  the  court,  either  by  the  production  in  evidence  of 
the  original  mortgage  or  of  the  bond,  or  bonds  or  promissory  notes,  to 
secure  the  payment  of  which  such  mortgage  was  given,  or  by  any 
other  competent  evidence,  that  the  debt  secured  by  such  mortgage  has 
been  fully  paid,  both  principal  and  interest  thereof;  or  if  it  shall  be 
made  to  appear  to  the  court  by  competent  evidence  that  said  mortgaged 
debt  has  been  past  due  for  fifteen  years,  or  that  fifteen  years  have 
elapsed  since  the  last  payment  was  made  on  such  debt,  and  that  no  suit 
or  proceeding  has  bc^n  commenced  to  foreclose  such  mortgage,  the 
court  shall  make  a  certificate  to  that  effect  setting  forth  therein  the 
names  of  the  witnesses  and  the  nature  of  the  evidence  by  which  such 
facts  have  been  made  to  appear,  and  a  minute  thereof  shall  be  entered 
in  the  journal  of  said  court,  and  such  certificate  signed  by  the  judge 
of  said  court  and  attested  by  the  clerk  thereof  under  the  seal  of  said 
court,  shall  be  delivered  to  the  said  petitioner  and  may  be  recorded 
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in  the  office  of  the  register  of  deeds  for  the  county  or  counties  in  which 
such  mortgage  shall  be  of  record,  in  like  manner  and  with  like  effect 
in  all  respects  as  if  it  were  a  formal  discharge  of  said  mortgage  duly 
executed  by  the  mortgagee. 

Section  9011.     (10872.)     No  change. 

SALBS    OF    LANDS   DBVISED    WITHOUT   POWER    OF    SALE. 

Sec.  62.  Whenever  any  person  shall  be  seized  or  possessed  of  any 
lands,  tenements  or  hereditaments  conveyed  by  deed  or  devised  by  will 
to  such  person  for  life,  with  or  without  power  of  appointment  by  will 
or  sale,  or  of  any  lands,  tenements,  or  hereditaments  devised  to  such 
person  in  trust,  without  power  of  sale,  the  circuit  court  in  chancery 
for  the  county  where  such  property  is  situated,  may,  on  the  petition  of 
such  person  having  a  life  estate,  order  that  such  land,  tenements  and 
hereditaments,  or  any  part  thereof  be  sold  under  the  direction  of  the 
court,  whenever  by  a  proper  showing  by  witnesses  produced  before  the 
court  it  shall  satisfactorily  appear  that  the  rights  of  the  interested 
parties  will  otherwise  be  jeopardized. 

Section  9234    (11222)    as  amended  by  act   56,   1909.      No  cbange. 

Sec.  63.  Every  conveyance  made  by  the  person  so  seized  pursuant 
to  such  order  of  said  court  shall  be  as  good  and  effectual  in  law,  and 
shall  convey  the  same  title,  as  if  the  same  were  made  by  such  person 
being  seized  of  the  title  in  fee  to  such  lands,  tenements  and  heredita- 
ments. 

Section  9235.     (11223.)     No  change. 

Sbc.  64.  For  the  purpose  of  obtaining  such  order  of  sale  the  person 
so  seized  of  such  lands,  tenements  or  hereditaments  shall  file  his  petition 
in  the  circuit  court  in  chancery  for  the  county  where  such  property 
is  situated,  setting  out  the  facts,  under  oath,  and  the  names,  residences 
and  interests  of  all  persons  who  are  or  may  be  interested  in  said 
property  so  far  as  the  same  is  known  to  the  petitioner,  and  praying 
that  the  lands,  tenements  and  hereditaments  therein  described  may  be 
sold,  and  that  the  proceeds  thereof  may  be  invested  under  the  order  of 
the  court,  and  thereafter  treated  as  real  property  and  subject  to  the 
same  disposition  as  would  have  been  made  of  said  property  had  the 
same  not  been  sold. 

Section  9236.     (11224.)     No  change. 

Sec.  65.  Said  court  shall  thereupon  enter  an  order  requiring  all 
I)er8ons  interested  in  said  property  to  appear  before  said  court,  at  a 
time  to  be  therein  named,  and  show  cause  if  any  exist  why  the  prayer 
of  said  petition  shall  not  be  granted,  which  order  shall  be  returnable 
not  less  than  six  weeks  nor  more  than  twelve  weeks  from  the  date 
thereof,  and  a  copy  of  such  order  shall  be  personally  served  upon  all 
persons  interested  in  said  land  if  found  in  the  state  of  Michigan  at 
least  ten  days  before  the  return  day  thereof,  and  shall  be  published 
once  in  each  week  for  three  successive  weeks  preceding  the  return  day 
thereof  in  a  newspaper  printed  and  circulated  in  the  county  where  such 
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property  is  situated,  and  in  the  county  in  which  the  petitioner  resides, 
and  in  such  other  place  or  places  as  the  court  may  direct:  Provided, 
That  when  such  application  shall  be  made  by  any  trustee,  a  copy  of 
such  notice  shall  also  be  personally  served  upon  the  cestui  que  trusty 
at  least  ten  days  before  the  return  day  thereof. 

Section  9287   (11225)  as  amended  by  act  56.  1009.     No  change. 

Sbc.  66.  Upon  the  return  day  of  such  order  any  person  interested 
may  appear  and  show  cause  against  the  granting  of  the  prayer  of  the 
petition,  and  proofs  may  be  t&en  and  a  hearing  had  in  such  manner 
as  the  court  may  direct,  and  if  it  shall  satisfactorily  appear  to  the 
court  that  the  interests  of  the  persons  owning  or  interested  in  such 
property  will  be  substantially  promoted  by  the  sale  of  the  same  on  ac- 
count of  the  said  property  being  exposed  to  waste  or  dilapidation,  or 
on  account  of  its  being  unproductive,  or  for  any  other  peculiar  reasons 
or  circumstances,  then,  in  such  case,  it  shall  thereupon  order  that  such 
property  be  sold  under  its  direction,  and  that  the  proceeds  stand  in 
lieu  thereof. 

Section  9288.     (11226.)     No  change. 

Sec.  67.  All  sales  made  in  pursuance  of  such  order  shall  be  reported 
to  the  court,  and  when  confirmed  the  petitioner  shall  execute  a  con- 
veyance of  the  property,  which  shall  be  as  good  and  effectual  in  law, 
and  shall  convey  the  same  title  as  if  the  person  making  the  same  were 
seized  of  the  title  in  fee  to  such  lands,  tenements  and  hereditaments. 

Section  9239.     (11227.)      No  change. 

Sec.  68.  Upon  the  making  of  an  order  of  sale  as  aforesaid  the  peti- 
tioner, or  other  person  or  persons  appointed  trustee  or  trustees  by  the 
court  to  receive  the  proceeds  of  said  sale,  shall  give  such  bond,  in  such 
penalty  and  with  such  sureties,  and  in  such  form  as  the  court  shall  direct, 
which  bond  shall  run  to  the  clerk  of  the  court  for  the  use  and  benefit  of 
any  person  who  may  be  or  become  interested  in  such  lands,  tenements  or 
hereditaments,  or  their  proceeds,  conditioned  for  the  investing  of  and 
accounting  for  the  proceeds  of  such  lands,  tenements  and  hereditaments, 
and  for  the  observance  of  all  orders  of  the  court  in  relation  thereto. 

Section  9238  (11228)  as  amended  by  act  55.  1901.     No  substantial  change. 

Sec.  69.  Upon  the  confirmation  of  such  sale,  the  proceeds  thereof 
shall  thereafter  stand  in  lieu  of  said  property,  and  the  court  shall  make 
such  order  as  to  the  investment  thereof  as  may  be  necessary.  And 
from  time  to  time  thereafter  such  further  orders  may  be  made  upon 
the  application  of  any  person  interested  as  the  circumstances  may  re- 
quire. 

Section  9241.      (11229.)     No  change. 

Sec.  70.  No  sale  or  conveyance  of  any  kind  shall  be  made  of  any 
property  contrary  to  any  specific  provisions  in  regard  thereto  con- 
tained in  the  deed  of  conveyance,  or  in  the  will  under  which  the 
petitioner  holds  the  said  property. 

Section    9242    (11230)    as   amended    by   act    56,    1909.      No  change. 
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OP   BARRING  THE  RIGHT  OF  DOWER  OF  INSANE,  IMBECILE  OR  IDIOTIC   MARRIED 

WOMEN. 

Sec.  71.  "V^lienever  the  wife  of  any  person  shall  have  become  insane, 
imbecile,  or  idiotic,  or  for  any  cause  shall  be  unable  from  defective 
intellect  to  join  her  husband  in  the  conveyance  of  real  estate,  and  shall 
have  remained  in  that  condition  for  more  than  two  years,  or  when  it 
shall  be  made  to  appear  to  the  court  that  such  married  woman  is  in- 
curably insane,  she  may  be  barred  of  her  right  of  dower  in  the  lands 
of  her  husband,  in  manner  following : 

Section  8047.     (10939.)     No  chan^. 

Sec.  72.  The  husband,  or  any  person  interested  in  any  such  real 
estate,  may  apply  to  the  circuit  court  in  chancery  of  the  county  where 
such  lands,  or  any  part  of  such  lands  are  situated,  by  petition  under 
oath,  for  the  appointment  of  a  guardian  and  for  leave  to  sell  her 
inchoate  right  of  dower;  which  petition  shall  state: 

1.  The  name,  age,  and  residence  of  such  married  woman,  and  the 
name,  residence  and  age  of  her  husband,  as  near  as  can  be  ascertained ; 

2.  The  nature  of  the  disability  of  said  married  woman  and  the  length 
of  time  it  has  existed ; 

3.  A  full  description  of  the  lands  and  premises  in  this  state  to  be 
affected  by  such  proceedings; 

4.  The  value  of  each  piece  of  real  estate,  and  the  amount  of  in- 
cumbrance upon  it  (if  any),  not  affected  by,  or  prior  to  her  claim  of 
dower; 

5.  If  the  real  estate  is  to  be  sold  by  the  husband,  or  has  been  sold 
by  him,  the  exact  amount  of  the  consideration  of  such  sale  as  made  or 
agreed  upon; 

6.  The  reasons  why  such  sale  is  desirable  to  said  husband  or 
petitioner. 

Section  8948.      (10940.)      No  change. 

Sec.  73.  Upon  the  filing  of  such  petition,  the  said  circuit  court  in 
chancery  shall  enter  an  order  that  the  petition  be  heard  on  a  certain 
day,  and  notice  of  the  hearing  be  given  by  publication  or  otherwise, 
in  such  manner  and  to  such  persons  as  said  court  shall  direct. 

Section  8949.     (10941.)     No  change. 

Sec.  74.  At  such  hearing  the  said  wife  may  appear  in  person,  or  by 
counsel,  or  by  guardian  ad  litem  appointed  as  in  other  cases  by  said 
court,  and  may  answer  such  petition  in  the  time  and  manner  said  court 
may  direct;  and  upon  the  filing  of  an  answer  the  case  shall  be  deemed 
at  issue.  When  the  case  is  at  issue,  or  if  the  said  wife  shall  fail  to 
appear,  the  court  may  proceed  summarily  upon  oral  or  written  evidence 
taken  under  its  order,  to  hear  and  determine  the  case ;  or,  at  its 
discretion,  may  refer  it  to  a  circuit  court  commissioner,  or  a  special 
commissioner  appointed  by  the  court  for  the  purpose  to  take  proofs  and 
report  the  same  to  the  court  with  his  opinion : 

1.  As  to  the  insanity  or  imbecility  of  the  wife. 

2.  As  to  the  propriety  or  necessity  of  selling  said  real  estate,  or  of 
barring  her  right  of  dower  therein ; 
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3.  The  cash  value  at  that  time  of  her  dower  interest  in  said  premises, 
taking  into  consideration  the  respective  ages  of  said  hnsband  and  wife. 
Upon  the  coming  in  of  said  report  the  court  shall  consider  the  same, 
and  enter  such  order  as  shall  be  just  and  equitable.  If  said  court  shall 
decide  that  the  wife  is  insane,  and  that  it  is  desirable  that  the 
right  of  dower  should  be  barred,  it  shall  fix  the  then  present  value  of 
such  dower,  and  thereafter  shall  appoint  a  guardian  of  such  insane 
person,  who  shall  be  some  person  other  than  her  husband,  who  shall 
give  bond  in  a  sum  to  be  fixed  by  the  court,  with  surety  or  sureties, 
to  be  approved  by  the  court,  conditioned  to  receive  and  invest  any 
moneys  that  may  come  into  his  hands  for  her  sole  use  and  benefit, 
under  the  order  and  direction  of  the  court,  both  as  to  its  investment 
and  to  the  disposition  of  the  income  thereof. 

Section  8960.      (10942.)      No  change. 

Sec.  75.  Upon  the  approval  of  such  bond  said  guardian  may  pro- 
ceed and  sell  at  private  sale,  as  such  guardian,  the  interest  of  such 
married  woman  in  said  land,  at  a  sum  not  less  than  the  value  of  said 
dower  as  fixed  by  said  court.  He  may  join  with  the  husband  in  such 
conveyance,  or  if  the  husband  has  previously  sold  and  conveyed  said 
property,  may,  by  separate  conveyance,  deed  said  right  of  dower  to  the 
husband's  grantee  or  grantees,  his  or  their  heirs  and  assigns,  but  to 
no  other  person.  Said  conveyance  shall  in  all  cases  be  as  effective  to 
bar  the  right  of  dower  of  said  married  woman  as  if  she  had,  being  in 
sound  mind,  joined  her  husband  in  a  deed  of  said  premises. 

Section  8951.     (10043.)     No  change. 

Sec.  76.  Said  guardian  shall  apply  the  income  of  said  money  to  the 
support  of  said  married  woman,  or  allow  the  same  to  accumulate,  as 
the  court  shall  direct;  and  upon  the  restoration  of  said  married 
woman  to  a  sound  mind  shall,  upon  the  order  of  the  court,  transfer 
to  her  all  the  funds  in  his  hands,  and  upon  her  death,  shall  deliver  the 
same  to  her  husband,  if  he  shall  be  living  at  her  death;  if  not  living, 
then  to  her  personal  representatives. 

Section   8952.      (10944.)      No  change. 

OF  AWARD  OF   MONEY  IN   LIEU  OF  DOWER  IN  LANDS  ALIENED  BY    HUSBAND  IN 

HIS    LIFETIME. 

Sec.  77.  In  any  suit  hereafter  to  be  commenced  by  any  widow  for 
the  recovery  of  dower  in  lands,  which  were  aliened  by  her  husband  in 
his  lifetime,  and  where  dower  cannot  be  assigned  therein  by  metes  and 
bounds  witiout  injustice  or  manifest  injury  to  the  widow,  or  to  the 
owner  or  owners,  or  person  or  persons  in  possession  thereof,  or  some 
one  of  them,  the  court  having  cognizance  of  the  matter  may  award  and 
adjudge  a  sum  of  money  in  lieu  of  dower  to  be  paid  to  the  widow,  or 
may  assign  to  her  as  tenant  in  common,  a  just  proportion  of  the  rents, 
issues  and  profits  of  said  lands,  regard  being  had  in  all  cases  to  the 
true  value  of  the  lands  at  the  time  of  such  alienation  by  the  husband, 
and  of  the  probable  duration  of  the  life  of  the  doweress,  at  the  time 
such  sum  of  money  shall  be  adjudged,  or  such  rents,  issues  and  profits 
shall  be  assigned  to  her. 

Section    8953.      (10946.)      No    change. 
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OP  THE  PROBATB  OF  FOREIGN  WILLS  IN  CERTAIN  CASES. 

Sec.  78.  Whenever  it  shall  become  necessary  to  make  probate  in 
this  state  of  the  last  will  of  any  deceased  person,  which  was  executed 
in  a  foreign  country,  by  the  laws  of  which  no  probate  of  wills,  after  the 
death  of  the  maker,  is  required  or  provided  for,  if  the  original  will 
cannot  be  produced  in  this  state  for  probate,  the  same  may  be  proved 
and  allowed  in  this  -state,  by  a  full  and  complete  copy  thereof  in  the 
circuit  court  in  chancery  in  and  for  any  county,  in  which  the  maker  of 
such  will  left  any  property,  at  his  or  her  decease,  affected  by  such 
will. 

Section  9805.     (11015.)      No  change. 

Sec.  79.  Any  person  interested  in  the  proof  and  allowance  of  any 
such  foreign  will,  whether  as  executor,  heir,  devisee,  legatee  or  other- 
wise, may  fil6  in  any  such  circuit  court  in  chancery  a  bill  or  petition 
setting  forth  the  facts  necessary  to  give  said  court  jurisdiction  in  such 
case,  making  all  proper  persons  parties  thereto,  and  the  proceedings 
thereupon  to  bring  the  defendants  before  the  court  shall  be  the  same 
as  is  provided  for  in  said  court  in  other  cases. 

Section   9806.      (11016.)      No  change. 

Sec.  80.  Said  court  shall  have  full  power  by  the  means  of  com- 
missions or  letters  rogatory,  to  take  the  testimony  of  any  officer, 
magistrate  or  other  persons  having  custody  or  possession  of  the 
original  will,  of  the  witnesses  thereto,  and  of  any  other  person  whos^ 
testimony  is  required,  and  if  upon  the  proofs  of  the  case,  a  full  and 
complete  copy  of  such  will  is  shown,  and  it  shall  sufficiently  appear  that 
the  allied  will  is  valid,  and  sufficient  to  pass  any  of  the  property,  real 
or  personal,  of  the  maker  within  this  state,  that  said  will  was  executed 
in  a  foreign  country,  that  the  maker  is  dead,  and  that  the  original 
will  is  retained  in  the  foreign  country,  and  cannot  be  produced  in  this 
state  for  probate,  and  that  the  laws  of  said  foreign  country  do  not 
require  or  provide  for  the  probate  of  said  will  after  the  death  of  the 
maker,  it  shall  then  be  lawful  for  said  circuit  court  in  chancery  to  ad- 
mit said  will  to  probate,  or  so  much  thereof  as  it  shall  find  to  be  valid 
in  this  state,  and  such  allowance  and  probate  shall  have  the  same  effect 
as  if  the  same  had  been  made  in  any  probate  court  of  this  state,  of 
lawful  jurisdiction,  upon  production  and  proof  of  the  original  will. 

SecUon  9807.      (11017.)      No  change. 

Sec.  81.  Any  probate  made  as  aforesaid,  with  a  transcript  of  the 
will  proven  and  allowed,  shall  be  certified  to  and  filed  with  the  probate 
court  of  the  county  in  which  probate  has  been  made,  and  thereupon 
said  probate  court  shall  have  the  same  power  and  jurisdiction  in 
respect  to  the  estate  of  the  deceased  as  if  said  will  had  been  proven 
and  allowed  in  said  probate  court. 

Section  9308.      (11018.)      No  change. 

Sec.  82.  The  proceedings  in  the  circuit  court  in  chancery,  unless 
otherwise  herein  provided,  shall  conform  to  the  rules  and  practice  of 
said  court,  and  an  appeal  to  the  supreme  court  may  be  taken  as  in 
other  cases. 

Section  9809.      (11019.)     No   change. 
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CHAPTER  XX. 

MISCELLANEOUS    PROVISIONS    CONCERNING    ACTIONS. 

•  Section  1.  Upon  due  proof  of  service  of  any  declaration  or  process 
requiring  an  appearance,  answer  or  plea,  or  upon  due  proof  of  publica- 
tion or  an  order  for  defendant's  appearance,  or  of  the  personal  service 
of  such  order,  a  default  may  be  entered  against  the  defendant  for  want 
of  such  appearance,  answer  or  plea,  within  the  time  provided  by  law, 
or  by  rule  of  court,  and  the  same  proceedings  may  be  had  against  said 
defendant  in  all  respects  as  if  he  had  appeared,  answered  or  plead 
thereto:  Provided,  That  no  judgment  shall  be  rendered  against  a 
foreign  corporation  based  upon  such  default,  until  the  expiration  of 
sixty  days  from  the  service  of  process. 

Supersedes   sections  9986   (12049).  489    (12007),  455   (11972)   and  456   (11973). 

Sec  2.  Whenever  any  officer  is  authorized  to  take  any  sureties,  or 
bail,  he  shall  be  authorized  to  administer  an  oath  to  every  person  who 
shall  l)e  offered  as  such  bail  or  surety,  to  ascertain  his  sufficiency. 

Section  10395.     (13109.)     No  change. 

Sec  3.  All  leg?il  advertisements  shall  be  published  in  a  newspaper 
printed  in  the  county  in  which  the  proceedings  are  carried  on,  if  there 
f)e  one,  and  if  no  newspaper  be  printed  in  such  county,  then  such  ad- 
.vertisements  shall  be  published  in  a  newspaper  published  in  an  adjoin- 
ing county,  or  in  a  paper  published  nearest  to  said  county  in  which 
such  proceedings  are  had. 

Section  11236.      (14473.)     No  change. 

Sec  4.  Every  person  who  shall,  for  vexation  and  trouble  or  ma- 
liciously, cause  or  procure  any  other  to  be  arrested,  attached,  or  in  any 
way  proceeded  against,  by  any  process  or  proceeding  at  law,  or  in 
equity,  or  in  any  other  manner  prescribed  by  law,  to  answer  to  the  suit 
or  prosecution  of  any  person,  without  the  consent  of  such  person,  or 
where  there  is  no  such  person  known,  shall  be  liable  to  the  person  so 
arrested,  attached  or  proceeded  against,  in  treble  the  amount  of  the 
damages  and  expenses  which,  by  any  verdict,  shall  be  found  to  have 
been  sustained  and  incurred  by  him;  and  shall  be  liable  to  the  person 
in  whose  name  such  arrest  or  proceeding  was  had  in  the  sum  of  two 
liundred  dollars  damages,  and  shall  be  deemed  guilty  of  a  misdemeanor, 
punishable  on  conviction,  by  imprisonment  in  the  county  jail  for  a 
term  not  exceeding  six  months. 

Section  10388.      (13102.)     No  change. 

Sec  5.  Every  sheriff,  constable,  or  other  officer,  to  whom  shall  be 
^directed  and  delivered  any  attachment,  summons,  precept  to  summon 
a  jury,  warrant  to  apprehend  a  witness  or  any  otier  person,  or  any 
iOther  process  authorized  to  be  issued  by  any  judge,  circuit  court  corn- 


Digitized  by  Vn'OOQlC 


169 

missioner,  or  justice  of  the  peace,  in  any  special  proceeding  or  matter 
before  such  judge,  commissioner  or  justice,  except  civil  suits  before 
justices  of  the  peace,  shall  execute  such  process  as  therein  commanded, 
and  for  any  wilful  neglect  so  to  do,  may  be  fined  by  the  oflScer  issuing 
the  same,  in  a  sum  not  exceeding  twenty-five  dollars. 

fiection  10389.     (13103.)     Ho  change. 

Sec.  6.  When  any  person  shall  have  been  personally  summoned  to 
attend  as  a  juror  to  inquire  into  any  matter  or  thing,  or  to  hear  and 
try  any  controversy,  in  any  special  proceeding  or  matter  specified  in  the 
last  section,  and  shall  wilfully  neglect  to  attend  in  pursuance  of  such 
summons,  he  may  be  fined  by  the  officer  issuing  the  same,  in  a  sum  not 
•exceeding  twenty-five  dollars;  but  this  section  shall  not  extend  to  any 
<!ase  where  other  special  provision  is  made  by  law,  for  punishing  the 
•default  of  any  juror. 

Section   10390.      (13104.)      No   change. 

Sec.  7.  When  any  sheriff,  constable  or  other  officer,  who  shall  have 
summoned  any  jury,  in  the  cases  mentioned  in  the  two  last  sections, 
shall  be  required  by  the  officer  isuing  such  summons,  to  attend  such 
jury  and  take  charge  of  them,  he  shall  be  bound  to  do  so ;  and  for  any 
wilful  neglect  to  obey  such  order,  or  for  any  misconduct  while  attend- 
ing such  jury,  by  which  the  rights  or  remedies  of  any  party  to  such 
proceeding  may  be  impaired  or  prejudiced,  such  sheriff,  constable  or 
other  officer,  shall  be  liable  to  be  fined  by  the  officer  before  whom  such 
jury  shall  have  appeared,  in  a  sum  not  exceeding  twenty-five  dollars. 

Section   10391.      (13105.)      No  change. 

Sec.  8.  Upon  any  fine  being  imposed  in  any  of  the  cases  herein- 
l)efore  specified,  notice  thereof  shall  be  given  to  the  person  fined,  to 
the  end  that  he  may  render  any  excuse  to  the  officer  imposing  such  fine, 
-ov  show  cause  why  such  fine  should  be  remitted. 

Section  10392.      (13106.)      No  change. 

Sec.  9.  If  no  such  excuse  be  rendered,  or  cause  shown,  within  thirty 
days  after  service  of  such  notice,  and  such  fine  shall  not  have  been  re- 
mitted by  the  officer  imposing  the  same,  such  officer  shall  make  a 
special  return  of  the  delinquency  or  misconduct  for  which  such  fine 
was  imposed,  with  the  amount  thereof,  to  the  next  circuit  court  for  the 
county  in  which  said  delinquent  shall  reside. 

Section  10393.     (13107.)     No  change. 

Sec.  10.  The  clerk  of  the  court  to  which  such  return  shall  be  made, 
:8hall  deliver  a.  copy  thereof  to  the  prosecuting  attorney  of  the  county, 
with  copies  of  the  minutes  of  fines  imposed  by  such  court,  and  in  the 
jBame  manner;  which  shall  be  collected,  and  may  be  remitted  or  miti- 
gated, in  the  same  manner  as  fines  imposed  by  courts  of  record,  upon 
.defaulting  jurors. 

Section   10394.      (13108.)      No  change. 
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Sec.  11.  Every  suit  or  proceeding  in  a  civil  canse  instituted  in  tfie 
name  of  the  people  of  this  state,  by  any  public  officer  duly  authorized 
for  that  purpose,  shall  be  subject  to  all  the  provisions  of  law  respecting 
similar  suits  or  proceedings,  when  instituted  by  or  in  the  name  of  any 
citizen,  except  where  provision  is  or  shall  be  otherwise  expressly  made 
by  statute;  and  in  such  suits  and  proceedings,  the  people  of  this  state 
shall  be  liable  to  be  nonsuited,  and  to  have  judgment  of  non  pros,  or  of 
discontinuance  entered  against  them,  in  the  same  cases,  in  like  manner^ 
and  with  the  same  effect,  as  in  suits  brought  by  citizens,  except  that 
no  execution  shall  issue  thereon. 

Section  10897.     (13111.)     No  change. 

Sec.  12.  Whenever  costs  shall  be  adjudged  against  the  people  of 
this  state,  in  any  civil  suit  or  proceeding  instituted  by  any  officer  duly 
authorized  for  that  purpose,  it  shall  be  the  duty  of  the  auditor  general 
to  draw  on  the  treasurer  for  the  amount  thereof,  upon  the  production 
of  an  authenticated  copy  of  the  record  of  judgment,  or  of  the  order 
adjudging  such  costs,  with  a  taxed  bill  thereof,  and  upon  the  certificate 
of  the  attorney  general  that  such  suit  or  proceeding  was  duly  in- 
stituted, as  by  law  required. 

Section  10398.     (13112.)     No  change. 

Sec.  13.  An  action  of  assumpsit  may  be  maintained  against  all  or 
any  of  the  stockholders  of  any  corporation  or  joint  stock  association,  on 
their  individual  liability,  for  labor  performed  for  such  corporation  or 
association,  or  on  any  other  individual  liability  for  the  debts  of  such 
corporation  or  association,  after  an  execution  shall  be  returned  na- 
satisfied,  in  whole,  or  in  part,  or  after  an  adjudication  in  bankruptcy 
against  such  corporation. 

New  section. 

Sec.  14.  Whenever  any  controversy  or  cause  of  action  shall  exist 
between  any  of  the  counties  of  this  state,  or  between  any  county  and 
any  individual  or  individuals,  such  proceedings  shall  be  had  either  in 
law  or  equity,  for  the  purpose  of  trying  and  finally  settling  such  con- 
troversy, and  the  same  shall  be  conduct^  in  like  manner,  and  the  judg- 
ment or  decree  therein  shall  have  the  like  effect,  as  in  other  suits  or 
proceedings  between  individuals  and  corporations. 

Section  2465.     (047.)     No  change. 

Sec.  15.  It  shall  not  be  necessary  in  any  action  on  the  case  for 
seduction  hereafter  to  be  brought,  to  allege  in  the  declaration,  or  to 
prove  on  the  trial,  any  loss  of  service  in  consequence  of  such  seduction  ; 
but  if  the  female  seduced  be  a  minor  at  the  time  of  the  seduction,  the 
action  may  be  brought  by  her  father,  mother,  or  guardian ;  and  if  such 
female  be  of  full  age,  the  action  may  be  brought  by  her  father,  or  any^ 
other  relative  who  shall  be  authorized  by  her  to  bring  the  same. 

Section   10418.      (13182.)      No   change. 

Sec.  16.     It  shall  not  be  necessary  in  any  such  action   to   allege   or 
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prove  that  the  person  sednced  was  the  servant  of  the  plaintiff,  bnt  in- 
stead thereof,  it  shall  be  sufficient  to  set  forth  in  the  declaration  the 
relationship  of  snch  person  to  the  plaintiff,  or  that  such  person  is  the 
ward  of  the  plaintiff,  as  the  case  may  be. 

SectloD   10419.      (13133.)      No  change.     . 

See.  17.  The  two  last  sections  shall  not  be  so  construed  as  to  prevent 
any  person  entitled  to  the  services  of  the  person  seduced,  from  maintain- 
ing an  action  for  the  loss  of  service  or  other  damage  sustained  by  him 
in  consequence  of  the  seduction. 

Sectioii   10420.     (13134.)     No  change. 

Sbc.  18.  The  parties  to  any  civil  cause  depending  in  any  court  of 
record,  may  agree  upon  a  case  containing  the  facts  relating  thereto,  and 
submit  the  same  to  said  court;  and  the  court  sh^ll  thereupon  determine 
and  render  judgment  in  such  cause,  in  the  same  manner  as  upon  a  special 
verdict  finding  such  facts. 

Section  10414.     (18128.)     No  change. 

Sec.  19.  If  the  defendant  in  any  action  for  slander  or  for  publishing 
a  libel,  shall  give  notice  in  his  justification,  that  the  words  spoken  or 
published  were  true,  such  notice,  though  not  maintained  by  the  evidence, 
shall  not,  in  any  case,  be  of  itself  proof  of  the  malice  charged  in  the  dec- 
laration. 

Section  10416.      (18129.)      No  change. 

Sdc.  20.  Words  imputing  to  any  female  a  want  of  chastity  shall  be 
deemed  to  be  actionable  in  themselves,  and  shall  subject  the  person  who 
shall  utter  and  publish  such  words,  to  an  action  on  the  case  for  slander, 
in  the  same  manner  as  the  uttering  and  publishing  of  words  imputing 
the  commission  of  a  criminal  offense. 

Section  10401.     (18116f)     No  change. 

Sbc.  21.  In  suits  brought  for  the  recovery  of  damages  for  libel  or 
slander  in  this  state,  the  plaintiff  shall  be  entitled  to  recover  only  such 
actual  damages  as  he  may  have  suffered  in  respect  to  his  property,  busi- 
ness, trade,  profession,  occupation  or  feelings. 

Section   10423.      (18136.)      No  change. 

Sbc.  22.  In  awarding  damages  to  the  plaintiff  in  any  suit  brought 
for  the  recovery  of  damages  for  libel  or  slander  in  this  state,  the  jury 
shall  in  all  cases  specify  the  amount  awarded  for  damages  to  feelings 
separately  from  the  amount  awarded  for  other  damages  mentioned  in 
the  foregoing  section. 

Section   10424.      (13137.)      No   change. 

Sec.  23.  No  exemplary  or  punitive  damages  shall  be  recovered  unless 
the  plaintiff  shall  before  bringing  suit  give  notice  by  mail  or  otherwise 
to  the  defendant  to  publish  a  retraction  of  the  libel,  and  allow  the  de- 
fendant a  reasonable  time  in  which  to  publish  such  retraction,  and  make 
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8uch  amends  as  are  reasonable  and  possible  under  the  circumstances  of 
the  case;  and  proof  of  the  publication  or  correction  shall  be  admissible 
in  evidence  under  the  general  issue  on  the  question  of  the  good  faith  of 
the  defendant,  and  in  mitigation  and  reduction  of  exemplary  or  punitive 
damages :  Provided,  That  the  retraction  shall  be  published  in  the  same 
type  and  in  the  same  editions  of  the  paper  as  the  original  libel,  and  so 
far  as  practicable  in  the  same  position. 

SecUon   10425.      (13138.)      No  change. 

Sec.  24.  In  actions  brought  for  the  recovery  of  damages  for  libel  in 
this  state,  it  shall  be  competent  for  the  defendant  or  defendants  in  such 
action  to  show  in  evidence  upon  the  trial  of  such  action  that  the  plain- 
tiff in  such  action  has  heretofore  recovered  a  judgment  or  judgments  for 
damages  in  an  action  or  actions  for  libel  or  libels  to  the  same,  or  sub- 
stantially the  same  purport  or  effect  as  the  libel  for  the  recovery  of  dam- 
ages for  which  such  action  has  been  brought,  or  that  the  plaintiff  in  such 
action  has  theretofore  brought  an  action  or  actions  for  such  libel  or  has 
received  or  agreed  to  receive  compensation  for  such  a  libel. 

Sec.   1,  act  94.      (12866),   1905.     No  change. 

Sec.  25.  Any  defendant  or  defendants  against  whom  any  suit  shall 
be  begun  for  the  purpose  of  recovering  damages  arising  from  the  publica- 
tion of  any  libel,  and  on  whom  a  declaration  or  other  process  in  such 
suit  shall  have  been  served,  may,  at  any  time  within  fifteen  days  after 
such  service,  serve  on  any  other  person  liable  to  contribute  to  such  de- 
fendant under  the  provisions  of  section  one  of  act  two  hundred  thirty- 
three  of  the  public  acts  of  nineteen  hundred  eleven,  a  notice  of  the  pend- 
ency of  such  suit;  which  notice  shall  state  the  name  of  the  plaintiff  or 
plaintiffs  therein,  the  name  of  the  court  in  which  the  same  is  pendinfz^, 
and  shall  be  accompanied  by  a  true  copy  of  the  declaration  filed  in  said 
suit,  if  such  declaration  shall  have  been  filed  prior  to  the  service  of  such 
notice.  And  such  person  on  whom  such  notice  shall  have  been  so  served 
shall  have  the  right  to  appear  within  fifteen  days  from  the  time  of  the 
service  on  him  of  such  notice,  and  intervene  in  such  suit  and  defend  the 
same.  Such  person,  if  he  so  appears,  shall  have  the  same  rights  and  lia- 
bilities in  respect  to  pleadings  and  process  as  if  he  were  an  original 
party  defendant  in  such  suit,  and  such  suit  shall  not  be  considered  at 
issue  until  the  same  is  at  issue  as  to  such  intervening  party.  And  in 
case  he  shall  fail  after  such  notice  to  so  appear  in  and  defend  such  suit 
the  final  judgment  rendered  therein  shall  be  conclusive  against  him  in 
any  action  for  contribution  under  the  provisions  of  said  act. 

Section  2  act  238   (13141),  1911.     Modified. 

Sec.  26.  Whenever  a  suggestion  shall  be  made  upon  the  record,  or  in 
any  stage  of  the  proceedings  in  any  cause,  which  the  adverse  party  shall 
have  a  right  to  controvert,  a  copy  of  such  suggestion  shall  be  served  upon 
the  adverse  party  or  his  attorney,  in  the  same  manner  as  other  pleadings, 
and  such  party  may  plead  thereto,  according  to  the  practice  of  the  court, 
in  the  same  manner,  and  within  the  same  time,  as  to  a  declaration. 

Section  10402.      (18110.)      No  change. 
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Sec.  27.  If  an  issue  of  fact  be  joined  upon  any  such  suggestion,  the 
same  shall  be  tried,  and  judgment  rendered  thereon,  as  on  other  issues. 

Section  10403.     (18117.)     No  change. 

Sec.  28.  The  party  making  such  suggestion  may  be  non-suited,  and 
may  have  judgment  of  non  pros.,  or  discontinuance  entered  against  him, 
for  the  same  causes,  and  in  the  same  cases  as  in  suits  at  law. 

Section  10404.      (13118.)      No  change. 

Sec  29.  If  any  person  professing  or  holding  himself  out  to  be  a  phy- 
sician or  surgeon,  shall  be  guilty  of  any  malpractice,  an  action  on  the 
case  may  be  maintained  against  such  person  so  professing,  and  the  rules 
of  the  common  law,  applicable  to  such  actions  against  licensed  physicians 
and  surgeons,  shall  be  applicable  to  such  actions  on  the  case;  and  such 
malpractice,  may  be  given  in  evidence,  in  bar  of  any  action  for  services 
rendered  by  such  person  so  professing. 

Section  10426.      (13135.)      No  change. 
PROCEEDINGS  FOB  ENFORCEMENT  OF  INDIVIDUAL  LIABILITY  OF  STOCKHOLDERS. 

Sec.  30.  Whenever,  by  the  constitution  or  laws  of  this  state,  the  stock- 
holders of  any  corporation  are  individually  liable  for  any  debts  of  such 
corporation,  the  remedy  for  the  enforcement  of  such  liability  shall  be 
as  hereinafter  prescribed,  and  not  otherwise :  Provided^  That  this  and 
the  next  succeeding  twelve  sections  shall  not  apply  to  cases  where  the 
suit  is  for  labor,  and  the  action  is  brought  by  the  person  who  performed 
the  labor. 

SecUon  8554.   (9083.)   No  change. 

Sec.  31.  No  proceeding  shall  be  taken  to  enforce  such  liability  until 
after  a  judgment  has  been  recovered  against  the  corporation  on  account 
of  such  indebtedness,  and  an  execution  issued  upon  such  judgment  to 
the  county  in  which  its  principal  office  is  situated  or  its  business  carried 
on  has  been  returned  unsatisfied,  in  whole  or  in  part. 

Section   8555.      (9634.)      No   change. 

Sec.  32.  Whenever  judgment  has  been  recovered  against  any  corpora- 
tion for  an  indebtedness  for  which  the  stockholders  of  such  corporation 
are  by  law  liable,  and  an  execution  has  been  issued  thereon  as  above 
provided,  and  returned  unsatisfied,  the  court,  upon  application  of  the 
plaintiff,  shall  enter  an  order  in  such  suit  requiring  the  secretary,  or 
other  proper  officer  of  such  corporation,  within  a  time  designated  in  such 
order,  to  file  in  said  cause  a  statement,  under  oath,  of  the  names  and 
residences  of  all  persons,  who  appear  by  the  books  of  such  corporation, 
or  that  such  officer  has  reason  to  believe  were  stockholders  therein  at 
the  time  the  debt  for  which  such  judgment  was  recovered,  accrued,  and 
the  amount  of  stock  held  by  each  of  said  persons,  and  upon  service  upon 
arach  officer  of  a  duly  certified  copy  of  such  order,  it  shall  be  his  duty 
to  comply  therewith. 


Section   8556.      (9635.)      No  change. 
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Sbc.  33.  The  statement  mentioned  in  the  last  preceding  section  hav- 
ing been  filed,  plaintiff  may  make  and  file  in  the  case  his  petition  in  writ- 
ing, setting  forth : 

1.  That  he  has  obtained  a  judgment  against  the  corporation,  and  the 
amount  thereof; 

2.  That  execution  has  been  issued  thereon  and  returned  in  whole  or 
in  part  unsatisfied,  as  the  same  maj  be,  and  the  sum  remaining  unpaid 
thereon ; 

3.  That  the  several  persons  named  in  such  statement  of  the  oflScer 
of  the  corporation  were,  at  the  date  the  debt  accrued  on  which  the  judg- 
ment was  rendered,  stockholders  in  such  corporation,  and  the  amount 
of  stock  held  by  each; 

4.  What  was  the  consideration  received  by  the  corporation  for  the 
debt  on  which  such  judgment  was  rendered;  and  praying  that  judgment 
may  be  awarded  against  said  several  stockholders  in  favor  of  the  plain- 
tiff for  the  sum  so  as  aforesaid  averred  to  be  due  from  said  corporation, 
and  that  a  citation  may  issue  from  said  court,  under  the  seal  thereof, 
to  the  said  several  stockholders,  requiring  them  to  appear  in  said  cause, 
on  a  certain  day  to  be  therein  named  and  answer  why  judgment  should 
riot  be  entered  against  them  as  therein  prayed.  On  the  filing  of  such 
petition,  an  order  for  citation  to  issue  shall  be  made  as  of  course,  and 
it  shall  be  the  duty  of  the  clerk  of  the  court  immediately  to  issue  the 
same,  which  shall  be  addressed  to  the  several  persons  named  in  the  peti- 
tion as  stockholders,  and  may  be  served  by  any  person  in  any  part  of 
this  state.  The  return  day  of  such  citation  shall  not  be  less  than  fifteen 
nor  more  than  thirty  days  from  the  date  of  its  issue.  Jurisdiction  over 
any  of  the  persons  named  in  such  citation  shall  be  secured  by  a  personal 
service  of  the  same  within  this  state. 

Section  8557.      (0636.)      No  change. 

Sbc.  34.  On  the  return  day  named  in  such  citation,  or  at  such  time 
thereafter  as  the  tourt  may  allow  for  that  purpose,  each  of  the  persona 
so  cited  and  served  shall  make  separate  and  several  answer  in  writing, 
signed  by  him,  to  such  petition ;  which  answer,  if  the  liability  be  denied, 
or  facts  shall  be  relied  upon  in  defense  against  such  charge  of  liability, 
shall  contain  a  statement  of  such  facts,  or  the  specific  grounds  of  defense, 
and  shall  be  verified  by  the  oath  of  the  defendant. 

Section  8558.     (0637.)     No  change. 

Sec.  35.  The  issue  thus  made  by  the  petition  and  answer,  whether  of 
fact  or  law,  shall  be  tried  in  the  same  manner  as  like  issues  of  fact  or 
law. 

Section  8550.      (0638.)      No  change. 

Sex}.  36.  On  the  trial  of  any  issue  of  fact  formed  as  aforesaid,  the 
judgment  against  the  corporation  and  the  amount  thereon  remaining  un- 
paid, as  shown  by  the  return  of  the  execution  thereon,  shall  be  prima 
facie  evidence  of  the  sum  due  to  the  plaintiff,  but  not  that  the  debt  on 
which  said  judgment  was  rendered  is  one  for  which  defendants  are  per- 
sonally liable. 

Section  8560.      (0630.)      No  substantial  change. 
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Sdc.  37.  Each  of  the  issues  so  formed  shall  be  deemed  and  treated 
-as  an  original  suit  or  cause  in  respect  to  the  payment  of  the  county  jury 
and  stenographer's  fees,  and  the  final  taxation  of  costs.  The  right  of 
review  by  the  supreme  court,  and  the  method  of  procedure  to  secure  it. 
fihall  be  in  all  respects  the  same  as  in  a  common  law  trial. 

Section  8561.      (9640.)      No  change. 

Sdc.  38.  If  any  such  defendant  shall  answer  admitting  the  facts  set 
forth  in  such  petition,  or  if  default  in  answering  shall  be  made  by  any 
•of  them,  judgment  shall'  at  once  be  rendered  against  such  defendant,  sev- 
-erally,  for  the  amount  remaining  unpaid  of  the  judgment  against  said 
corporation,  upon  proof  being  made  that  the  debt  is  one  for  which  such 
defendant,  as  stockholder,  is  personally  liable. 

Section   8562.      (9641.)      No   subatantial  change. 

Sbc.  39.  If  any  such  issue  of  law  or  of  fact  shall  be  determined  ad- 
versely to  the  defendant,  judgment  shall  thereupon  be  awarded  against 
bim  for  the  full  amount  remaining  unpaid  of  the  judgment  against  such 
<?orporation,  if  it  shall  have  been  determined  that  such  judgment  was  for 
a  debt  for  which  such  defendant  is  personally  liable  as  a  stockholder  in 
■said  corporation,  or  upon  proof  of  that  fact. 

Section  8563.      (9642.)      No  substantial  change. 

Sesc.  40.  After  the  several  issues  so  formed  shall  have  been  determine<l 
and  judgment  awarded  against  the  several  persons  named  in  such  peti- 
tion, and  personally  served  with  citation  to  appear  as  hereinbefore  pro- 
vided, who  have  been  adjudged  liable,  the  court  shall  make  an  order  in 
the  cause  apportioning  between  them  the  sum  for  which  they  have  thus 
been  severally  adjudged  liable,  pro  rata,  according  to  the  stock  held  by 
each.  If  any  of  the  defendants  shall  refuse  or  neglect  to  pay  the  amount 
apportioned  against  him,  for  the  period  of  fifteen  days  thereafter,  an 
execution  shall  be  issued  against  his  goods  and  chattels  for  the  collection 
thereof. 

Section  8564.      (9643.)     No  substantial  change. 

Sec.  41.  On  the  return  of  such  execution  unsatisfied  in  whole  or  in 
part,  or  if  for  any  cause  there  shall  be  a  failure  to  collect  of  any  of  the 
defendants  the  sum  so  as  aforesaid  apportioned  against  him,  the  court 
ahall  have  power,  and  it  shall  be  its  duty  on  application  by  or  on  behalf 
of  the  plaintiff,  and  the  fact  being  made  to  appear,  to  re-apportion  the 
sum  so  remaining  uncollected,  on  the  basis  of  the  preceding  section  pro- 
vided, among  the  remainder  of  said  defendants  so  adjudg^  liable,  and 
an  execution  shall  issue  for  the  collection  thereof  in  like  manner  as  pro- 
vided in  said  last  named  section. 

Section   8565.      (9644.)      No   change. 

Sbc.  42.  Any  stockholder  who  shall  be  compelled  to  pay  more  than 
liig  pro  rata  share  of  the  debts  of  the  corporation  shall  be  entitled  to  en- 
force contribution  from  such  other  of  the  stockholders  as  are  also  liable 
for  such  debts  and  have  not  contributed  their  due  proportion  in  payment 
thereof. 

Bection  8566.     (9645.)     No  change. 
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ACTIONS  FOB  PRIVATE  NUISANCES. 

Rec.  43.  In  actions  on  the  case  for  a  private  nuisance,  when  the  plain- 
tiff prevails,  he  shall,  in  addition  to  the  usual  judgment  for  damages  and 
costs,  also  have  judgment  that  the  nuisance  be  abated  and  removed,  un- 
less the  judge  holding  the  circuit  court  at  which  any  issue  of  fact  joined 
therein  shall  be  tried  shall  certify  in  the  minutes  of  such  trial  that  the 
abatement  thereof  is  unnecessary. 

Section   11209.      (13320.)      No  change. 

Sec.  44.  In  case  of  a  judgment  that  the  nuisance  be  abated  and  re- 
moved, the  plaintiff  shall  have  execution  in  the  common  form  for  his 
damages  and  costs,  and  a  separate  warrant  to  the  proper  oflScer,  requir- 
ing him  to  abate  and  remove  the  nuisance,  at  the  expense  of  the  defend- 
ant, in  like  manner  as  public  and  common  nuisances  are  abated  and  re- 
moved. 

Section  11210.     (13321.)     No  change. 

Sec.  45.  The  court  may,  on  the  application  of  the  defendant,  order  a 
stay  of  such  warrant  for  such  time  as  may  be  necessary,  not  exceeding 
six  months,  to  give  him  an  opportunity  to  remove  the  nuisance,  upon  his 
giving  satisfactory  security  to  do  so  within  the  time  specified  in  the  order. 

Section   11211.      (13322.)      No  change. 

Sec.  46.  The  expense  of  abating  and  removing  the  nuisance  pursuant 
to  such  warrant,  shall  be  collected  by  the  oflScer  in  the  same  manner  a» 
damages  and  costs  are  collected  upon  execution,  excepting  that  the  ma- 
terials of  any  buildings,  fences,  or  other  things  that  may  be  removed 
as  a  nuisance,  may  be  sold  by  the  oflScer,  in  like  manner  as  goods  are 
sold  on  execution  for  the  payment  of  debts;  and  the  oflScer  may  appl,i 
the  proceeds  of  such  sale  to  defray  fhe  expenses  of  the  removal,  and 
shall  pay  over  the  balance  thereof,  if  any,  to  the  defendant  upon  demand; 
and  if  the  proceeds  of  the  sale  are  not  suflScient  to  defray  the  said  ex- 
penses, he  shall  collect  the  residue  thereof  as  before  provided. 

Section   11212.      (13323.)      No  change. 
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CHAPTER  XXI. 

SUITS  ON  OFFICIAL  AND  OTHER  BONDS. 

Section  1.  When  an  action  shall  be  prosecuted  in  any  court  of  law 
upon  any  bond  of  any  public  officer,  or  upon  any  bond  for  the  breach  of 
any  condition,  other  than  the  payment  of  money,  or  for  any  penal  sum 
for  the  non-performance  of  any  covenant  or  written  agreement,  the  plain- 
tiff shall  assign  the  specific  breaches  for  which  the  action  is  brought, 
and  upon  the  trial  of  such  action,  the  verdict  and  judgment  shall  be  for 
snch  damages  as  are  found  arising  from  the  specific  breaches  assigned; 
and  such  judgment  shall  not  be  a  bar  to  any  further  action  by  the  same, 
or  any  other  plaintiff,  for  any  subsequent  breaches  of  the  condition  of 
said  bond ;  but  said  bond  shafl  stand  as  security  for  any  further  or  sub- 
sequent breaches  to  the  amount  of  the  remainder  of  the  penalty  thereof. 

New  section  and  snperseaes  sections  10378  (13092)  to  10387  (13101),  both  inclusive. 
Supersedes  also  sections  9782  (13609),  9783  (13610),  9785  (13612),  9786  (13613).  9787 
(13614)  and  9796  (18623). 

Sec.  2.  During  the  pendency  of  any  suit  upon  such  official  bond,  or 
after  judgment  rendered  in  such  suit,  any  other  party  aggrieved  by  the 
default  or  delinquency  of  such  officer,  may,  in  like  manner,  prosecute  an 
action  upon  such  official  bond;  and  the  pendency  of  any  other  suit  on 
the  same  bond,  or  a  judgment  recovered  by  or  against  any  other  person 
on  such  bond,  shall  not  abate  or  in  any  manner  effect  such  suit,  or  the 
proceedings  therein,  except  as  hereinafter  provided. 

Section  9784.      (13611.)     Modified. 

Sec.  3.  No  such  suit  shall  be  barred,  nor  shall  the  amount  which  the 
plaintiff  may  be  entitled  to  recover  therein,  be  affected  by  any  notice 
given  by  any  surety  in  such  bond,  of  a  judgment  recovered  thereon,  unless 
it  be  accompanied  by  an  allegation  that  the  sureties  in  such  bond,  some 
or  one  of  them,  have  been  obliged  to  pay  the  damages  assessed  by  such 
judgment,  or  some  part  thereof,  for  the  want  of  sufficient  property  of 
such  officer  whereon  to  levy  the  same,  or  that  they  will  be  obliged  to  pay 
the  same,  or  some  part  thereof  for  the  same  reason ;  nor  unless  such 
notice  be  verified  by  the  oath  of  the  defendant  giving  the  same. 

Section    9789.       (13616.)      Modified. 

Sec.  4.  If  it  shall  appear  that  the  amount  of  any  damages  so  recov- 
ered, which  such  surety  has  been  obliged  to  pay,  or  will  be  obliged  to 
pay,  as  specified  in  the  last  section,  is  equal  to  the  amount  for  which  such 
defendant  shall  be  liable,  by  virtue  of  the  bond,  he  shall  be  acquitted  and 
discharged  of  all  further  liability,  and  judgment  shall  be  rendered  in  his 
favor. 

Section  9790.     (13617.)     No  change. 

Sec.  5.  If  it  shall  appear  that  the  amount  of  any  damages  so  recov- 
ered, which  such  surety  has  been  obliged  to  pay,  or  which    he  will   be 
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obliged  to  pay,  is  not  equal  to  the  liability  of  such  surety,  the  amount 
thereof  shall  be  allowed  to  such  defendant,  in  estimating  the  extent  of 
his  liability  in  any  such  action. 

Section   d791.      (13618.)      No  change. 

Sec.  6.  Whenever  a  judgment  shall  be  obtained  against  an  officer  and 
his  sureties,  a  direction  shall  be  indorsed  on  the  execution  issued  thereon, 
by  the  attorney  issuing  the  same,  to  levy  the  amount  of  such  execution, 
in  the  first  jilace,  of  the  property  of  such  officer,  and  if  sufficient  proper- 
ty of  such  ofiQcer  cannot  be  found  to  satisfy  such  execution,  then  to  levy 
the  deficiency  of  the  property  of  the  sureties. 

Section  9792.      (18619.)      Modified. 

Sec.  7.  Whenever  several  judgments  shall  be  obtained  at  the  same 
term,  upon  any  official  bond  of  any  officer,  for  damages,  amounting  in  the 
whole  to  more  than  the  sums  for  which  the  sureties  therein  shall  be  liable, 
the  court  shall  order  the  moneys  levied  upon  such  judgments  from  the 
property  of  the  sureties,  to  be  distributed  to  the  persons  for  whose  use 
such  judgments  were  recovered  respectively,  in  proportion  to  the  amount 
of  their  respective  recoveries. 

Section  9793.      (13620.)      Modified. 

Sbc.  8.  If  executions  be  issued  upon  several  judgments  obtained 
at  the  same  term,  upon  any  such  official  bond,  and  sufficient  moneys  shall 
not  be  raised  to  satisfy  all  of  the  said  executions,  the  court  shall  distri- 
bute the  moneys  collected  on  such  executions  to  the  plaintiffs  in  propor- 
tion to  the  amount  of  their  respective  recoveries. 

Section   9794.      (13621.)      Modified. 
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CHAPTER  XXIL 

OP  JUDGMENTS  AND  DDCRDB8. 

Section  1.  When  a  verdict  shall  have  been  rendered  in  any  action, 
the  plaintiff  shall  not  thereafter  be  nonsuited,  but  judgment  shall  be 
rendered  upon  the  matter  found  by  such  verdict. 

Section  10297.     (12998.)     No  change. 

8b5C.  2.  No  judgment  in  any  court  of  record  shall  be  set  aside  for 
irregularity  on  motion,  unless  such  motion  be  made  within  one  year  after 
the  time  such  judgment  was  rendered. 

Section   10298.      (12999.)      No   change. 

Sec.  3.  Judgments  may  be  entered  in  any  circuit  court  at  any  time, 
upon  a  plea  of  confession,  signed  by  an  attorney  of  such  court,  although 
there  be  no  suit  then  pending  between  the  parties,  if  the  following  pro- 
visions be  complied  with,  and  not  otherwise: 

1.  The  authority  for  confessing  such  judgment  shall  be  in  some  proper 
instrument,  distinct  from  that  containing  the  bond,  contract  or  other 
evidence  of  the  demand  for  which  such  judgment  was  confessed ; 

2.  Such  authority  shall  be  produced  to  the  officer  signing  such  judg- 
meat,  and  shall  be  filed  with  the  clerk  of  the  court  in  which  the  judgment 
shall  be  entered,  at  the  time  of  the  filing  and  docketing  of  such 
judgment. 

Section   10299.      (13000.)      No   substantial   change. 

Sbc.  4.  Whenever  any  person  shall  become  security  for  costs  for  an- 
other, in  any  court  in  this  state,  whether  such  security  be  required  by 
law  to  be  given,  or  be  required  by  order  of  the  court,  in  case  the  defend- 
ant in  any  such  action  shall  recover  final  judgment  or  decree  for  costs 
against  the  plaintiff,  thereupon  judgment  or  decree  shall  be  immediately, 
and  in  such  suit,  entered,  as  well  against  such  surety  as  against  such 
plaintiff,  and  execution  may  issue  against  such  surety,  in  the  same  man- 
ner as  if  he  had  been  himself  a  party  to  such  suit. 

Section    10353.      (13001.)      No   substantial   change. 

Sbc.  5.  In  all  cases  where  judgment  shall  be  rendered  against  the 
appellant  in  the  circuit  court,  or  in  the  supreme  court,  the  same  may, 
on  motion  of  the  appellee  made  before  judgment  against  the  appellant, 
be  entered  against  both  appellant  and  surety,  and  be  collected  on  execu- 
tion against  them  as  in  ordinary  cases  of  judgment  against  two  or  more. 

Part  of  section  933.     (12379.)     No  change. 

Sbc.  6.  And  in  any  case  where  the  defendants,  or  any  two  or  more 
of  them,  shall  have  taken  any  cause  where  they  are  joint  defendants  by 
appeal  to  the  circuit  court  from  the  justice  court,  and  shall  have  filed  a 
bond  on  appeal  and  on  the  trial  in  the  circuit  court,  a  verdict  shall  be 
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rendered  for  one  or  more  of  such  defendants  so  appealing,  the  surety  or 
sureties  on  such  appeal  bond  shall  not  be  released  from  his  or  their  lia- 
bility on  such  bond  by  reason  of  such  verdict,  but  judgment  shall  enter 
against  said  surety  or  sureties  as  well  as  against  the  defendant  or  de- 
fendants against. whom  verdict  is  rendered  on  such  trial  in  the  circuit 
court. 

Latter  part  of  act  109,  (12442)  1809,  as  amended  by  act  137,  1903.  No  substmntlal 
change. 

Sec.  7.  If  any  judgment,  or  amount  due  under  any  decree  be  collect- 
ed, and  afterwards  be  reversed,  the  court  shall  award  restitution  of  the 
amount  so  collected,  with  interest  from  the  time  of  collection. 

Section   951.      (12897.)      Modified. 

Sec.  8.  In  actions  against  two  or  more  persons,  upon  any  joint  obli- 
gation, contract  or  liability,  upon  due  proof  that  the  process  or  declara- 
tion has  been  served  upon  either  of  such  persons,  the  defendant  so  servecT 
shall  answer  to  the  plaintiff,  and  the  judgment  in  such  action  if  rendered 
in  favor  of  the  plaintiff,  shall  be  against  all  of  the  defendants  in  the  same 
manner  as  if  all  had  been  served. 

ComblneB   sectioDS   10371    (13085)    and    10375    (13089). 

Skc.  9.  Such  judgment  shall  be  conclusive  evidence  of  the  liability 
of  the  defendant  who  was  personally  served  with  process  in  the  suit, 
or  who  appeared  therein ;  but  against  every  other  defendant,  it  shall  be 
evidence  only  of  the  extent  of  the  plaintiflTs  demand,  after  the  liability 
of  such  defendant  shall  have  been  established  by  other  evidence. 

Section    10372.      (13086.)      No   change. 

Sec.  10.  In  either  of  the  cases  mentioned  in  the  preceding  sections, 
the  ])laintiff  in  the  judgment  may  on  motion,  have  an  order  against  the 
defendants  therein  who  were  not  served  with  the  process  or  declaration 
by  which  the  suit  was  commenced,  by  which  the  parties  against  whom 
it  is  issued  shall  be  required  to  appear  before  the  court  in  which  such 
judgment  shall  have  been  rendered,  to  show,  if  they  have  anything  to 
say,  why  the  plaintiff  ought  not  to  have  execution  against  them  upon 
such  judgment,  in  the  same  manner,  and  with  the  like  effect,  as  if  they 
had  been  served  with  the  process  or  declaration  by  which  the  suit  was 
commenced. 

section    10376.      (13090.)       Modified. 

Sec.  11.  If  any  such  defendant,  after  due  service  of  such  order,  shall 
fail  to  appear  on  the  return  day  thereof,  or  if  he  shall  appear  and  show 
no  sufficient  cause  to  the  contrary,  the  court  shall  make  an  order  that 
execution  issue  against  such  defendant  in  the  same  manner,  and  with  the 
like  effect,  as  if  he  had  been  served  with  the  process  or  declaration  by 
which  the  suit  was  commenced,  and  thereupon  execution  may  be  issued 
and  served  accordingly. 

Section    10377.      (13091.)      Modified. 

Sec.  12,     In  any  action  against  two  or  more  defendants,  judgment  may 
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be  rendered  for  the  plaintiff  against  some  one  or  more  of  tiie  defendants, 
and  also  in  favor  of  some  one  or  more,  of  the  defendants  against  the 
plaintiff,  according  as  the  rights  and  liabilities  of  the  respective  parties 
shall  appear,  either  upon  confession,  default,  by  pleading  or  on  trial; 
and  when  judgment  shall  be  rendered  in  favor  of  any  defendant,  he  shall 
recover  costs  against  the  plaintiff,  in  the  same  manner  as  though  judg- 
ment had  been  rendered  for  all  the  defendants;  but  no  judgment  shall 
be  entered  upon  any  purely  several  liability  against  any  party  not  served 
with  process. 

Combines  sections  10057  (12707)  and  10064  (12714.)     No  substantial  change. 

Sec.  13.  It  shall  not  be  necessary  for  the  plaintiff  to  include  in  the 
same  record  a  judgment  against  all  parties  severally,  or  jointly  and  sev- 
erally liable,  but  judgment  may  be  entered  against  any  of  the  parties 
thereto,  whenever  the  plaintiff  would  be  entitled  to  the  same  if  the  suit 
had  been  commenced  against  such  parties  only ;  and  if  the  trial  or  hear- 
ing of  such  cause  be  put  off  by  any  of  the  parties,  or  if  a  default  shall 
have  been  obtained  against  part  of  the  dfJfendants,  the  plaintiff  may  pro- 
ceed to  the  hearing  or  trial  against  the  other  parties,  in  the  same  man- 
ner as  if  the  suit  had  been  commenced  against  the  other  parties  only, 
and  the  action  shall  thereby  be  served. 

Section   10065.      (12715.)      Modified. 

Sejc.  14.  One  or  more  of  the  defendants  in  any  suit  may  move  for 
judgment  as  in  case  of  nonsuit,  although  the  other  defendants  shall  not 
unite  in  the  motion ;  but  one  of  several  defendants  jointly  liable  shall  not 
make  such  motion,  unless  the  other  joint  contractors  with  him  shall  unite 
in  the  motion. 

Section    10067.      (12717.)      Modified. 

^Sbc.  15.  In  all  cases  where  at  the  close  of  the  testimony,  a  motion  is 
made  by  either  party  requesting  the  court  to  direct  a  verdict  in  favor  of 
the  party  making  such  motion,  if  the  motion  is  denied,  the  trial  court 
on  motion  made  that  judgment  be  entered  notwithstanding  the  verdict, 
or  on  motion  that  the  verdict  and  judgment  be  set  aside  and  a  judgment 
entered  in  favor  of  the  party  making  such  motion,  shall  order  judgment 
to  be  entered  in  favor  of  the  party  making  such  motion  if  he  was  entitled 
to  have  a  verdict  directed  in  his  favor.  A  motion  for  a  new  trial  as 
alternative  relief  may  be  combined  with  such  motion. 

New  section.     See  commission's  report  to  the  Governor. 

Sec.  16.  After  the  expiration  of  twenty  days  from  the  time  a  final 
decree  shall  be  entered,  if  no  appeal  therefrom  shall  have  been  claimed, 
and  no  petition  for  a  rehearing  shall  have  been  presented,  upon  being  re- 
quired by  either  party,  the  clerk  by  whom  such  final  decree  shall  have 
been  entered,  shall  attach  together  the  bill,  pleadings  and  such  other 
papers  filed  in  the  cause,  as  may  from  time  to  time  by  general  rules  be 
directed,  together  with  the  taxed  bill  of  costs  therein,  and  shall  annex 
thereto  a  fair  engrossed  copy  of  the  decretal  order,  signed  by  the  circuit 
judge,  and  countersigned  by  the  clerk  who  entered  the  same. 

Section  468.      (11981.)     No  substantial  change. 
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Sec.  17.  The  clerk  shall  then  annex  to  the  papers  so  attached  together, 
his  certificate,  tinder  the  seal  of  the  conrt,  wherein  he  shall  certify  accord- 
ing to  the  fact,  the  time  when  the  said  papers  were  so  attached  for  the 
purpose  of  enrollment,  and  the  name  or  names  of  the  parties  at  whose 
instance  the  same  was  done;  and  thereupon,  the  said  papers  so  attached, 
annexed,  and  signed,  together  with  said  certificate,  shall  be  filed  by  the 
clerk,  and  remain  a  record  in  his  office;  and  such  certifying  and  filing 
shall  be  deemed  an  enrollment  of  the  decree  and  proceedings,  for  all  pur- 
poses whatsoever. 

Section   464.      (11982.)      No  Bobfltantlal   change. 

Sec.  18.  After  the  entry  and  enrollment  of  any  final  decree  affecting 
or  determining  the  title  to  real  estate,  a  copy  of  such  decree,  duly  cer- 
tified by  the  clerk  of  the  county  in  which  the  same  was  entered,  under 
the  seal  of  the  court,  may  be  received  and  recorded  in  the  office  of  the 
register  of  deeds  of  the  proper  county,  and  shall  have  the  same  effect  as 
the  c»riginal  decree;  and  if  such  decree  shall  direct  the  execution  of  a 
conveyance  or  other  instrument  affecting  the  title  to  real  estate,  the  rec- 
ord of  such  certified  copy  shall  have  the  same  effect  as  the  record  of  such 
conveyance  or  other  instrument  affecting  the  title  to  real  estate  would 
have  if  duly  executed  pursuant  to  said  decree. 

Section   465.      (11983.)      No  substantial  change. 

Sec.  19.  Upon  producing  and  filing  with  the  clerk  with  whom  any  de 
cree  may  have  been  entered,  a  written  acknowledgment  by  the  party  in 
whose  favor  such  decree  was  rendered,  that  he  has  been  fully  paid  and 
satisfied  the  amount  of  all  moneys  directed  by  such  decree  to  be  paid, 
certified  by  some  officer  authorized  to  take  the  acknowledgment  of  deeds, 
to  have  been  duly  acknowledged  before  him  by  the  party  signing  the 
same,  the  clerk  shall  enter  in  the  docket  of  such  decree,  a  note  of  the 
satisfaction  and  discharge  thereof,  and  such  decree  shall  thereupon  be 
discharged,  and  be  of  no  force  or  validity. 

Section    466.      (11084.)      No  subst.Hntlal   change. 

Sec.  20.  The  conrt  shall  have  power  to  order  a  decree  to  be  discharged 
upon  a  hearing  of  the  parties,  and  upon  satisfactory  evidence  that  such 
decree  has  been  fully  paid  or  satisfied. 

Section  467.      (11986.)      No  change. 

Sec.  21.  When  any  judge  shall  have  failed  or  omitted  to  sign  any  de- 
cree by  him  passed,  or  any  record  or  journal  of  a  court  held  by  him,  his 
successor,  or  any  other  judge  holding  the  same  court,  may  sign  such  de- 
cree, record  or  journal,  and  with  like  force  and  effect  as  if  the  same  had 
been  signed  by  the  judge  who  passed  the  decree,  or  held  the  court  to 
which  said  record  or  journal  belongs. 

Section   556.      (12610.)      No  change. 

Sec.  22.  Any  decree  of  the  former  court  of  chancery,  or  of  the  circuit 
court  in  chancery,  that  may  have  been  duly  passed  and  signed,  and  not 
reversed,  vacated  or  annuled,  and  which  may  have  failed  to  be  recorded 
or  enrolled,  may  be  directed  by  the  court  having  the  legal  custody  of  the 
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files  in  the  case  in  which  such  decree  was  pronounced,  in  its  discretion, 
to  be  recorded  and  enrolled  by  the  clerk  of  the  court,  nunc  pro  tunc ;  and 
when  so  recorded  and  enrolled  the  same  shall  be  as  effectual  as  if  record- 
ed and  enrolled  at  the  end  of  thirty  days  after  its  allowance. 

Section   657.      (12611.)      No   substantial   change. 

Sbc.  23.  No  stay  of  proceedings  upon  any  verdict  or  judgment  ren- 
dered in  any  circuit  court  in  this  state  shall  hereafter  be  granted  or 
allowed  for  the  purpose  of  moving  for  a  new  trial  or  settling  a  bill  of  ex- 
ceptions in  the  case  in  which  such  verdict  or  judgment  was  rendered,  for 
a  longer  period  than  twenty  days,  unless  the  party  applying  for  such 
stay,  if  judgment  shall  have  been  rendered  against  him,  shall  execute  to 
the  adverse  party  a  bond  with  sufficient  sureties  in  such  sum  as  the  cir- 
cuit judge,  before  whom  the  cause  was  tried,  shall  designate,  conditioned 
to  pay  such  judgment  if  the  same  is  not  set  aside  or  reversed  and  that 
if  a  writ  of  error  is  issued  in  said  cause  that  the  appellant  shall  prose- 
cute his  writ  to  effect  and  shall  pay  and  satisfy  such  judgment  as  shall 
be  rendered  against  him  thereon.  Notice  of  the  time  and  place  when 
said  bond  shall  be  presented  to  the  circuit  judge  for  approval  shall  be 
served  upon  the  adverse  party  at  least  four  days  before  the  same  shall 
be  approved. 

Section   10355.      (12961.)      No   change. 

Sbc.  24.  In  case  the  party  applying  for  such  stay  of  proceedings  shall 
be  unable  to  give  such  bond  by  reason  of  poverty,  the  judge  may,  upon 
due  proof  of  inability  for  such  reason,  grant  such  stay  without  requiring 
such  bond  for  such  reasonable  time  as  the  judge  may  determine. 

Section   10856.      (12062.)      No  change. 

Sbc.  25.  The  bond  required  by  section  twenty-three  shall  be  filed  with 
the  clerk  of  the  court  in  which  such  judgment  is  rendered. 

Section   10357.      (12963.)      No   substantial   change. 

Sbc.  26.  No  further  or  other  bond  shall  be  required  to  stay  and  super- 
sede execution  upon  any  writ  of  error  issued  out  of  the  supr«ne  court 
of  this  state  by  or  on  behalf  of  the  party  filing  the  bond  mentioned  and 
required  in  section  twenty-three  of  this  chapter:  Provided,  That  where 
the  judgment  gf  the  circuit  court  is  against  the  defendant  in  an  action 
to  recover  possession  of  lands,  brought  under  chapter  thirty  of  this  act, 
the  penalty  of  said  bond  shall  be  not  less  than  the  amount  of  the 
annual  rental  value  of  said  premises  and  with  a  further  condition,  that 
if  plaintiff  obtain  restitution  of  the  premises  in  said  suit,  the  said  de- 
fendant will  forthwith  pay  all  rent  due  or  to  become  due,  or  the  rental 
value  thereof,  during  the  time  the  same  has  been  retained  by  the  de* 
fendant,  to  the  plaintiff  for  the  premises  described  in  the  complaint,  up 
to  the  time  said  plaintiff  shall  obtain  possession  thereof;  together  with 
the  costs  of  suit  in  prosecuting  said  complaint  and  obtaining  restitution 
of  said  premises ;  and  if  the  plaintiff  obtain  restitution  of  said  premises, 
he  may,  at  his  election,  sue  and  recover  on  said  bond,  or  bring  his  action 
against  the  defendant,  under  section  twenty-three  of  chapter  thirty  of 

this  act. 

•".  f  ;  'T-.TT';  •:: 

Section  10358.     (12064.)    Modified. 
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CHAPTER  XXTII. 

OP  EaCECUTIONS. 

Section  1.  Whenever  judgment  shall  have  been  or  may  hereafter 
be  rendered  in  any  court  of  record,  execution  to  collect  the  same  may  be 
issued  to  the  sheriff,  or  other  proper  oflBcer  of  any  county  of  this  state; 
and  successive  or  alias  executions  may  be  issued  one  after  another,  upon 
the  return  of  any  execution  unsatisfied  in  whole  or  in  part,  for  the  amount 
remaining  unpaid  upon  any  such  judgment.  Such  executions  shall  be 
made  returnable  not  less  than  twenty  nor  more  than  ninety  days  from 
the  date  thereof. 

Merges  sections  10800    (13002)    and  10354    (13003).     Modified. 

Sf^.  2.  Whenever  a  transcript  of  a  judgment  rendered  by  a  justice 
of  the  peace  shall  have  been  filed  and  docketed  by  the  clerk  of  the  circuit 
court  for  the  county,  all  executions  thereon  shall  be  issued  out  of  and 
under  the  seal  of  such  circuit  court;  and  such  execution  shall  be  in  the 
same  form  as  near  as  may  be,  as  other  executions  issued  out  of  the  cir- 
cuit court. 

Section   895.      (12343.)      Modified. 

Sec.  3.     Such  execution  may  be  either: 

1.  Against  the  goods  and  chattels,  lands  and  tenements  of  the  party 
against  whom  such  judgment  was  recovered;  or, 

2.  Against  the  body  of  such  party,  in  the  cases  authorized  by  law. 

Section   10301.      (13004.)      No  change. 

Sec.  4.  But  such  execution  shall  not  issue  against  the  body,  nor 
against  the  goods  and  chattels,  lands  and  tenements  of  any  executor. 
administrator,  heir,  devisee  or  legatee,  unless  in  those  cases  specially 
provided  by  law. 

Section  10302.      (13005.)     No  change. 

Sec.  5.  Upon  the  receipt  of  any  execution  it  shall  be  the  duty  of  the 
sheriff  or  other  officer  to  indorse  thereon  the  year,  month,  day  and  hour 
of  the  day,  when  he  received  the  same. 

Section    10300.      (13012.)      No  change. 

Sec.  6.  Whenever  an  execution  shall  be  issued  against  the  property 
of  any  person,  his  goods  and  chattels,  lands  and  tenements,  levied  upon 
by  such  execution,  shall  be  bound  from  the  time  of  such  levy. 

Section    10312.      (13015.)      No   change. 

Sec.  7.  If  there  be  several  executions  issued  out  of  a  court  of  record, 
against  the  same  defendant,  that  which  shall  have  been  first  delivered 
to  the  officer  to  Ix^  executed  shall  have  preference  notwithstanding  a 
levy  may  be  first  made  under  another  execution,  but  if  a  levy  and  sale 
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of  any  goods  or  chattels  shall  have  been  made  under  such  other  execu- 
tion, before  an  actual  levy  under  the  execution  first  delivered,  such  goods 
or  chattels  shall  not  be  levied  upon  or  sold  by  virtue  of  such  first  execu- 
tion. 

Section   10313.      (13016.)      No  change. 

Sec.  8.  If  there  be  one  or  more  executions,  and  one  or  more  attach- 
ments against  the  property  of  the  same  person,  or  if  there  be  several 
attachments,  the  same  rule  prescribed  in  the  last  section  shall  prevail  in 
determining  the  preference  of  such  execution  or  attachment. 

Section  10314.     (18017.)     No  change. 

Sec.  9.  But  any  execution  or  attachment  issued  out  of  any  court,  not 
being  a  court  of  record,  if  actually  levied,  shall  have  preference  over  any 
other  execution  or  attachment  issued  out  of  any  court,  whether  of  record 
or  not,  which  shall  not  have  been  previously  levied. 

Section  10315.      (13018.)      No   change. 

Sec.  10.  Executions,  whether  against  the  property  of  any  person,  or 
against  the  body  of  any  person,  for  the  collection  of  judgments  and  de- 
crees of  courts  of  record  in  this  state,  may  be  issued  at  the  same  time 
to  sheriffs  of  different  counties  and  enforced  therein  by  them,  but  no 
execution  against  the  body  of  any  person  shall  issue,  while  there  is  an 
execution  against  his  property  not  returned,  nor  shall  an  execution 
against  the  property  of  any  person  be  issued  while  there  is  an  execution 
against  his  body  unretumed,  unless  by  order  of  the  court  rendering  such 
judgment  or  decree. 

Section  1,  act  219   (13063),  1899.     No  change. 

Sec.  11.  In  case  of  levies  made  on  more  than  one  of  such  executions 
provided  for  in  the  foregoing  section,  sale  shall  only  be  made  on  one  exe 
eution  at  a  time  and  under  the  direction  of  the  plaintiff's  attorney.  And 
no  more  sales  of  the  property  shall  be  made  than  is  necessary  to  satisfy 
such  judgment  or  decree. 

Section  2,  act  219   (13064),  1899.     No  substantial  change. 

Sec.  12.  Executions  to  authorize  the  sale  of  real  estate  shall  com- 
mand the  ofllcer  to  whom  they  are  directed  that  of  the  goods  and  chattels 
of  the  person  against  whom  such  execution  shall  issue,  in  the  county  of 
such  officer,  he  shall  cause  to  be  made  the  debt,  damages  or  other  sum  of 
money,  and  costs,  for  which'  the  judgment  was  rendered ;  and  if  sufficient 
goods  and  chattels  cannot  be  found,  that  then  he  cause  the  amount  of 
such  judgment  to  be  made  of  the  real  estate  of  the  person  against  whom 
such  judgment  was  rendered  within  such  county. 

Section   10330.     (13031.)     No  change. 

Sec.  13.  Executions  against  partnership  associations,  and  the  indi- 
vidual members  of  such  associations,  shall  be  subject  to  the  provisions  of 
section  two  of  act  one  hundred  ninety-one  of  the  public  acts  of  eighteen 
hundred  seventy-seven,  the  same  being  compilers  section  six  thousand 
eighty  of  the  compiled  laws  of  eighteen  hundred  ninety-seven. 

New  section. 
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Sec.  14.  If  upon  an  appeal,  a  recovery  for  a  debt  or  damages  be  had 
by  one  party,  and  costs  be  awarded  to  the  other  party,  execution  shall 
issue  only  in  favor  of  the  party  to  whom  there  shall  be  a  balance  due, 
after  setting  off  against  the  amount  due  him,  the  amount  due  from  him 
to  the  other  party,  and  such  execution  shall  be  for  the  amount  of  such 
balance  onl}. 

New  section. 

Sec.  15.  Executions  between  the  same  parties  may  be  set  off  one 
against  another,  if  required  by  either  party,  in  the  manner,  and  subject 
to  the  provisions  mentioned  in  the  following  sections. 

Section   10346.      (13047.)      No  change. 

Sec.  10.  AA'hen  one  of  the  executions  is  delivered  to  an  officer  to  be 
sened,  the  person  who  is  the  debtor  therein  may  deliver  his  execution  to 
the  same  officer,  whether  the  second  execution  is  directed  to  the  same  or 
any  other  officer,  and  the  officer  shall  apply  it,  as  far  as  it  will  extend,  to 
the  satisfaction  of  the  first  execution,  and  make  an  endorsement  of  such 
application  on  each  of  said  executions,  and  the  balance  due  on  the  larger 
execution  may  be  collected  and  paid  in  the  same  manner  as  if  there  had 
been  no  set-off. 

Section   10347.      (13048.)      No  change. 

Sec.  17.    Such  set-off  shall  not  be  allowed  in  the  following  cases: 

1.  When  the  creditor  in  one  of  the  executions  is  not  the  debtor  in 
the  other,  in  the  same  capacity  and  trust; 

2.  When  the  sum  due  on  the  first  execution  shall  have  been  lawfully 
and  in  good  faith,  assigned  to  another  person,  before  the  creditor  in  the 
second  execution  became  entitled  to  the  sum  due  thereon; 

3.  When  there  are  several  creditors  in  one  execution,  and  the-sum  due 
on  the  other  is  due  from  a  part  of  them  only; 

4.  When  there  are  several  debtors  in  one  execution,  and  the  sum  due 
on  the  other  is  due  to  a  part  of  them  only; 

5.  Nor  shall  it  be  allowed  as  to  so  much  of  the  first  execution  as  may 
be  due  to  the  attorney  in  that  suit,  for  his  taxable  fees  and  disburse- 
ments. 

Section   10348.      (13049.)      No  change. 

Sec.  18.  Whenever  there  shall  be  any  reasonable  doubt  as  to  the 
ownership  by  a  judgment  debtor  of  any  goods  or  chattels,  or  as  to  their 
liability  to  be  taken  upon  an  execution,  the  officer  holding  such  execution 
may  i-equire  of  the  judgment  creditor  sufficient  security  to  indemnify  him 
for  taking  such  goods  and  chattels  thereon ;  and  if  such  security  be  re- 
fused, such  officer  shall  not  be  liable  for  omitting  to  take  such  goods  or 
chattels. 

Section   10349.      (13050.)      No  change. 

Sec.  19.  Where  judgment  is  rendered  in  form  against  two  or  more 
joint  defendants,  if  process  was  not  served  upon  all  of  such  defendants, 
the  execution  issued  thereon  shall  have  endorsed  thereon  the  names  of 
such  defendants  as  were  not  served  with  process,  and  such  execution  shall 
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not  be  served  upon  the  person,  nor  shall  it  be  levied  upon  the  sole  property 
of  any  such  defendant,  but  it  may  be  levied  upon  any  personal  property 
owned  by  him  as  a  partner  with  the  other  defendants  who  were  served, 
or  with  any  of  them. 

Combines  Bcctlons  10373    (13087)    and   10374    (13088). 

Sex?.  20.  When  execution  shall  be  issued  upon  any  judgment  or  de- 
cree, interest  on  the  amount  thereof  from  the  time  of  entry  of  the  same 
until  such  amount  shall  be  paid,  shall  be  collected  at  the  rate  of  five  per 
cent  per  annum :  Provided,  That  on  a  judgment  or  decree  rendered  on 
any  written  instrument  having  a  different  rate,  if  such  rate  was  legal 
at  the  date  of  the  execution  of  such  instrument,  the  interest  shall  be  com- 
puted at  the  rate  specified  in  such  instrument. 

This  faction  merges  section  4865  (2873)  as  amended  by  act  179,  1903,  and  section 
10308    (13011). 

Sec.  21.  When  an  oflScer  shall  have  begun  to  serve  an  execution  and 
shall  die,  or  be  incapable  of  completing  the  service  and  return  thereof, 
the  same  may  be  completed  by  any  other  oflScer  who  might  by  law  have 
executed  the  same  if  originally  delivered  to  him ;  and  if  the  first  oflScer 
shall  not  have  made  a  certificate  of  his  doings,  the  second  oflScer  shall 
certify  whatever  he  shall  find  to  have  been  done  by  the  first,  and  shall 
add  thereto  a  certificate  of  his  own  doings  in  completing  the  service. 

Section   10383.      (13034.)     No  change. 

Sec.  22.  When  an  officer  shall  have  begun  to  serve  an  execution  issued 
out  of  any  court  of  record,  on  or  before  the  return  day  of  such  execution, 
he  may  complete  the  service  and  return  thereof  after  such  return  day. 

Section  10334.      (13035.)    No  change. 

Sec.  23.  When  any  defendant  at  the  time  judgment  shall  be 
rendered  against  him,  in  any  court  of  record,  shall  be  in  the  custody  of 
the  sheriff  or  other  officer,  either  upon  process  in  the  suit  in  which  such 
judgment  shall  have  been  rendered,  or  upon  being  surrendered  in  dis- 
charge of  his  bail  in  such  suit,  the  plaintiff  in  such  judgment  shall  charge 
such  defendant  in  execution  thereon,  within  three  months  after  the  last 
day  of  the  term  next  following  that  at  which  such  judgment  shall  have 
been  obtained. 

Section  10411.      (13125.)     No  change. 

Sec.  24.  When  any  defendant  shall  be  in  custody  upon  a  surrender 
In  discharge  of  his  bail,  made  after  a  judgment  obtained  against  him, 
and  such  bail  shall  be  thereupon  exonerateii,  the  plaintiff  in  such  judg- 
ment shall  charge  such  defendant  in  execution  thereon,  within  three 
months  after  such  surrender,  or  if  an  execution  against  the  property  of 
such  defendant  shall  have  been  issued,  within  three  months  after  the  re- 
turn day  of  such  execution. 

Section  10412.      (13126.)     No  change. 

Sec.  25.  If  any  plaintiff  shall  neglect  so  to  charge  any  defendant  in 
execution,  as  required  by  the  two  last  preceding  sections,  such  defendant 
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may  be  discharged  from  custody  by  a  supersedeas,  to  be  allowed  by  any 
judge  of  the  court  in  which  such  judgment  shall  have  been  obtained,  un- 
less good  cause  to  the  contrary  be  shown;  and  after  being  so  discharged, 
such  defendant  shall  not  be  liable  to  be  arrested  upon  any  execution 
which  shall  be  issued  upon  such  judgment. 

Section  10433.      (13127.)     No  change. 

Sbc.  26.  In  those  cases  in  which  bail  shall  have  been  taken  on  the 
arrest  of  a  defendant,  and  the  bail  bond  shall  have  been  assigned  to  the 
plaintiff;  and  in  those  cases  in  which  special  bail  shall  have  been  filed, 
no  execution  shall  issue  against  the  body  of  the  defendant  in  such  action, 
until  an  execution  against  the  goods  and  chattels,  lands  and  tenements 
of  such  defendant,  shall  have  issued  to  the  sheriff  or  other  proper  officer 
of  the  county  in  which  such  defendant  was  arrested,  and  shall  have  been 
returned  unsatisfied,  in  whole  or  in  part. 

Section   10303.      (13000.)     No  change. 

Sec.  27.  But  if  the  defendant  be  imprisoned  on  execution  in  another 
cause,  or  upon  process  in  the  same  action,  or  upon  the  surrender  of  such 
defendant  in  exoneration  of  his  bail  in  such  action,  or  if  an  execution 
shall  have  been  returned  unsatisfied  in  the  cases  mentioned  in  the  last 
section,  an  execution  may,  in  either  case,  issue  against  the  body  of  such 
defendant. 

Section    10304.      (13007.)      No  change. 

Sec.  28.  When  the  body  of  a  party  shall  have  been  taken  on  an  execu- 
tion issued  for  that  purpose,  no  other  execution  can  be  issued  against 
him  or  his  property,  except  in  cases  specially  provided  for  by  law. 

Section   10306.      (13009.)      No   change. 

Sec.  29.  But  if  any  person  who  shall  have  been  taken  on  an  execution 
shall  escape,  he  may  be  retaken  by  a  new  execution  against  his  body, 
or  an  execution  against  his  property  may  be  issued,  in  the  same  manner 
as  if  no  execution  had  been  previously  issued  against  the  body  or  the 
property  of  such  person. 

Section  10307.     (13010.)     No  change. 

Sec.  30.  Whenever  any  person  shall  be  arrested  by  virtue  of  any 
execution  issued  upon  any  judgment,  he  shall  be  safely  kept  in  secure  cus- 
tody, in.  the  manner  j)rescribed  by  law,  at  his  own  expense,  until  he  shall 
satisfy  the  execution,  or  be  discharged  according  to  law. 

Section    10344.      (13045.)      No   change. 

Sec.  31.  Every  person  surrendered  in  exoneration  of  his  bail  shall 
be  kept  in  like  manner,  until  he  shall  satisfy  the  judgment  rendered 
against  him,  or  be  discharged  according  to  law. 

Section    10345,      (1304G.)      No   change. 

Sec.  32.  If  any  person  taken  in  execution  against  his  body  shall  die 
while  so  charged,  the  judgment  upon  which  such  execution   issued   shall 
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not  be  deemed  to  be  extinguished,  but  may  be  certified  to  the  judge  of 
probate,  and  shall  be  paid  in  the  course  of  administration  in  like  man- 
ner as  if  no  execution  had  issued  on  such  judgment. 

Section   10331.      (13032.)      No   change. 

Sec.  33.  When  an  execution  shall  have  been  issued,  an  order  to  stay 
proceedings  thereon,  granted  by  a  circuit  court  commissioner,  shall  not 
prevent  a  levy  on  property  by  virtue  of  such  execution,  but  shall  only 
suspend  a  sale  thereon  until  the  decision  of  the  proper  court  upon  the 
matter. 

Section  1070.     (12604.)     No  change. 

Sbic.  34.  Nor  shall  any  such  commissioner  grant  any  order  to  stay 
proceedings  on  any  execution  against  the  body  of  a  defendant,  unless 
such  defendant  shall  have  executed  to  the  plaintiff,  and  delivered  to  such 
commissioner  a  bond  for  the  use  of  such  plaintiff  in  a  penalty  double  the 
amount  required  to  be  collected  by  such  execution,  with  two  sufficient 
sureties,  who  shall  swear  that  they  are  each  worth  the  amount  of  such 
penalty,  over  and  above  all  debts,  and  property  exempt  from  execution, 
conditioned  that  such  defendant  shall  be  found  within  the  county  to 
which  such  execution  was  directed,  so  as  to  be  arrested  upon  any  execu- 
tion that  may  be  issued  against  his  body  upon  the  same  judgment,  within 
six  months  from  the  date  of  such  bond. 

Section  1071.      (12505.)     No  change. 

Sec.  35.  Such  bond  shall  be  filed  by  the  commissioner  in  the  office 
of  the  clerk  of  the  court  from  which  such  execution  shall  have  issued, 
within  twenty  days  after  the  same  shall  have  been  taken;  and  shall  be 
delivered  by  such  clerk  to  the  person  in  whose  favor  the  execution  was 
issued,  whenever  the  condition  thereof  shall  be  broken. 

Section  1072.     (12506.)     No  change. 

Sec.  36.  In  every  order  to  stay  proceedings  on  an  execution  against 
the  body,  the  fact  of  a  bond  having  been  given  according  to  law  shall  be 
stated ;  and  if  not  so  stated,  such  order  shall  be  void. 

Section  1073.      (12507.)     No  change. 

Sec.  37.  All  abstract  books,  maps,  plats,  charts  and  other  records 
owned  or  kept  by  any  person,  copartnership  or  corporation  for  the  pur- 
pose of  furnishing  abstracts  or  information  concerning  the  title  to  lands 
in  this  state  shall  be  liable  to  seizure  and  sale  on  execution  in  like  man- 
ner as  other  personal  property. 

Act  197,  (18071),  1899.     No  change. 

Sec.  38.  Current  gold  or  silver  coin  may  be  taken  in  execution,  and 
paid  to  the  creditor  as  money  collected,  and  shall  not  be  exposed  to  sale 
thereon. 

Section   10316.      (13019.)      No  change. 

Sec.  39.    Any  bills  or  other  evidences  of  debt,  issued  by  any  monied 
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corporation,  and  circulated  as  money,  may  be  taken  in  execution  and 
paid  to  the  creditor  at  their  par  value  as  money  collected,  if  he  will  ac- 
cept them,  otherwise  they  shall  be  sold  as  other  chattels. 

Section  10317.     (13020.)    No  change. 

Sec.  40.  When  goods  or  chattels  shall  be  pledged  by  way  of  mortgage 
or  otherwise,  for  the  payment  of  money,  or  the  performance  of  any  con- 
tract or  agreement,  such  goods  or  chattels  may  be  levied  upon  and  sold 
on  execution  against  the  person  making  such  pledge,  subject  to  the  lien 
of  the  mortgage  or  pledge  existing  thereon ;  and  the  purchaser  at  such 
sale  shall  be  entitled  to  pay  to  the  person  holding  such  mortgage  or 
pledge  the  amount  actually  due  thereon,  or  otherwise  perform  the  terms 
and  conditions  of  the  pledge,  at  any  time  before  the  actual  foreclosure 
of  sucli  mortgage  or  pledge,  and  on  such  payments  or  performance,  or  a 
full  tender  thereof,  shall  thereupon  acquire  all  the  right,  interest  and 
property  of  which  the  defendant  in  execution  would  have  had  in  such 
goods  or  chattels  if  such  mortgage  or  pledge  had  not  been  made. 

Section   10318.      (13021.)     No  change. 

Sec.  41.  Executions  against  corporations,  when  levied  upon  any  cor- 
porate property,  shall  be  levied  in  the  same  manner  as  other  executions 
are  levied,  except  in  cases  otherwise  provided  by  law. 

Section   10340.      (13041.)     No  change. 

Se?c.  42.  All  chattels,  real  or  personal,  and  all  other  goods  liable  to 
execution  by  the  common  law,  may  be  taken  and  sold  thereon,  except  as 
is  otherwise  provided  by  law. 

Section    10320.      (13023.)      No  change. 


BXBMPTIONS. 

Sec.  43.  The  following  property  shall  be  exempt  from  levy  and  sale 
(inder  any  execution,  or  upon  any  other  final  process  of  a  court: 

1.  All  sewing  machines,  not  exceeding  one  such  machine  for  each 
family,  all  spinning  wheels,  weaving  looms  with  the  apparatus,  and 
stoves  put  up  and  kept  for  use  in  any  dwelling  house; 

2.  A  seat,  pew  or  slip,  occupied  by  such  person  or  family,  in  any  house 
or  place  of  public  worship; 

3.  All  cemeteries,  tombs  and  rights  of  burial,  while  in  use  as  reposi- 
tories of  the  dead ; 

4.  All  arms  and  accoutrements  required  by  law  to  be  kept  by  any  per- 
son; all  wearing  apparel  of  every  person  or  family; 

5.  The  library  and  school  books  of  every  individual  and  family,  not 
exceeding  one  hundred  and  fifty  dollars,  and  all  family  pictures; 

6.  To  each  householder,  ten  sheep,  with  their  fleeces,  and  the  yam  or 
cloth  manufactured  from  the  same;  two  cows,  five  swine,  and  provisions 
and  fuel  for  comfortable  subsistence  of  such  householder  or  family  for 
six  months; 

7.  To  each  householder,  all  household  goods,  furniture  and  utensils, 
not  exceeding  in  value  two  hundred  and  fifty  dollars; 

8.  The  tools,  implements,  materials,  stock,  apparatus,  team,  vehicle, 
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horses,  harness,  op  other  things,  to  enable  any  person  to  carry  on  the  pro- 
fession, trade,  occupation  or  business  in  which  he  is  wholly  or  principally 
engaged,  not  exceeding  in  value  two  hundred  and  fifty  dollars.  The  word 
team  in  this  subdivision  shall  be  construed  to  mean,  either  one  yoke  of 
oxen,  a  horse,  or  a  pair  of  horses,  as  the  case  may  be. 

9.  A  suflBcient  quantity  of  hay,  grain,  feed  and  roots,  whether 
growing  or  otherwise,  for  properly  keeping  for  six  months  the  animals 
in  the  several  subdivisions  of  this  section  exempted  from  execution,  and 
any  chattel  mortgage,  bill  of  sale,  or  other  lien  created  on  any  part  of 
property  above  described,  except  such  as  is  mentjoned  in  the  eighth  sub- 
division of  this  section,  shall  be  void,  unless  such  mortgage,  bill  of  sale 
or  lien  be  signed  by  the  wife  of  the  party  making  such  mortgage  or  lien, 
if  he  have  any. 

A  merger  of  sections  10322    (13025),   10359    (13056)    and   10323    (13054).     Modified. 

Sec.  44.  The  property  exempted  in  the  eighth  subdivision  of  the  pre- 
ceding section  shall  not  be  exempt  from  any  execution  issued  upon  a  judg- 
ment rendered  for  the  purchase  money  for  the  same  property,  and 
any  sale  of  such  property  after  the  commencement  of  a  suit  to 
recover  the  purchase  price  thereof,  and  the  filing  of  the  notice 
hereinafter  required,  shall  be  null  and  void  as  against  such  an  exe- 
cution: Provided^  The  plaintiff  in  apy  suit  shall  file  or  cause  to 
be  filed  with  the  clerk  of  the  city,  village,  or  township  in  which  the 
owner  of  such  property  resides,  a  notice  in  which  he  shall  state  the  time 
when  such  suit  was  commenced,  the  amount  claimed  to  be  due,  that  the 
Buit  is  brought  to  recover  the  purchase  money  for  the  property,  a  descrip- 
tion of  the  property  sought  to  be  reached,  and  the  name  of  the  defendant. 
At  the  time  of  filing  such  notice  the  party  filing  the  same  shall  pay  to 
the  clerk  the  sum  of  twenty-five  cents,  and  said  clerk  shall  endorse  upon 
such  notice  the  date  of  filing  the  same  and  make  the  same  record  as  in 
case  of  chattel  mortgages. 

Section   10324.      (18055.)      No  substantial   change. 

Sbc.  45.  The  shares  held  by  any  member,  being  a  householder,  of  any 
association  incorporated  under  the  provisions  of  act  number  seventeen 
of  the  public  acts  of  nineteen  hundred  one,  relating  to  mutual  building 
and  loan  associations,  jshall  be  exempted  from  levy  and  sale  on  execution 
or  attachment  to  the  amount  of  one  thousand  dollars  in  such  shares,  at 
the  par  value  thereof:  Provided^  That  such  exemption  shall  not  apply 
to  any  person  who  shall  have  a  homestead  exempted  under  the  general 
laws  of  this  state. 

Section  7589.      (7674.)      Modified. 

Sec.  46.  When  a  levy  shall  be  made  upon  property  of  any  class  or 
species,  which  is  exempt  by  law  from  execution  to  a  specified  amount  or 
value,  the  oflScer  levying  such  execution,  shall  make  an  inventory  of  so 
much  of  such  property  belonging  to  the  person  against  whom  the  execu- 
tion was  issued,  as  shall  be  sufficient  in  the  judgment  of  such  officer,  to 
cover  the  amount  of  such  exemptions,  and  satisfy  the  execution,  and 
cause  the  same  to  be  appraised  at  its  cash  value,  by  two  disinterested  free- 
holders of  the  township  or  city  where  the  property  may  be,  on  oath  to 
be  administered  by  him  to  such  appraisers. 

Section    10325.      (13026.)      Modified. 
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Sec.  47.  Upon  such  inventory  and  appraisal  being  completed  the  de- 
fendant in  execution,  or  his  authorized  agent,  may  select  from  such  in- 
ventory an  amount  of  such  property  not  exceeding,  according  to  such 
appraisal,  the  amount  or  value  exempted  by  law  from  execution ;  but  if 
neither  such  defendant  nor  his  agent  shall  appear  and  make  such  selec- 
tion, the  oflScer  shall  make  the  same  for  him. 

Section   10326.      (13027.)      No   change. 

Sec.  48.  The  appraisers  mentioned  in  the  forty-sixth  section  of  this 
chapter,  shall  be  entitled  to  two  dollars  per  day  each  for  their  services, 
and  six  cents  per  mile  for  traveling,  in  going  only,  for  which  the  plaintiff 
in  execution  shall  be  liable  to  them,  and  the  amount  of  their  travel  and 
fees  shall  be  collected  upon  the  execution. 

Section   10327.      (13028.)      Modified. 

Sec.  49.  Whenever  the  defendant  in  an  execution  shall  have  cows, 
sheep,  swine,  or  other  animals  or  articles,  some  of  which  are  exempt  by 
law  from  sale  on  execution,  and  some  of  which  are  not  so  exempt,  the  offi- 
cer may  take  all  such  horses,  cows,  sheep,  swine  or  other  animals  or 
articles  into  his  possession,  and  the  defendant  or  his  authorized  agent 
may,  immediately,  on  being  notified  of  the  levy,  select  so  many  thereof 
as  are  exempt  by  law  from  execution,  but  if  the  defendant  be  absent,  or 
neglect  to  make  such  selection  on  being  notified,  the  officer  shall  make  the 
same  for  him. 

Section  10328.     (13029.)     No  change. 

Sec.  50.  Whenever  a  levy  is  made  upon  any  article,  belonging  to  a 
class  or  species  which  is  exempt  from  execution  to  a  specified  amount  or 
value,  and  the  value  thereof  as  determined  by  the  appraisal,  shall  be  in 
excess  of  the  amount  of  the  exemption  allowed  therein  to  the  defendant  in 
execution,  levy  and  sale  thereof  may  be  made  under  the  execution  in  the 
ordinary  way,  and  unless  the  amount  of  the  exemption  shall  have  been 
claimed  or  set  off  in  other  property  or  waived,  the  officer  shall  pay  to 
the  defendant  in  execution,  the  amount  of  such  exemption,  in  money  from 
the  proceeds  of  the  sale,  and  the  balance  of  such  proceeds  shall  be  applied 
towards  the  satisfaction  of  the  execution.  If  at  the  sale  no  bid  shall  be 
made  for  such  property,  in  excess  of  the  amount  of  the  exemption  allowed 
therein,  such  property  shall  not  be  sold,  but  shalf  be  returned  to  the  de- 
fendant. If  the  defendant  in  execution  shall  before  such  sale,  pay  to  the 
officer  the  difference  between  the  appraised  value  of  such  property,  and 
the  amount  of  the  Exemption  therein,  not  to  exceed  the  amount  due  on 
such  execution  with  costs  of  such  levy,  to  be  applied  upon  the  execution, 
such  property  shall  not  be  sold,  but  shall  be  returned  to  the  defendant: 
Provided,  That  if  after  such  officer  shall  have  completed  the  levy  upon 
such  property,  the  defendant  in  execution  shall  give  to  such  officer  a  suffi- 
cient bond,  to  be  approved  by  him,  conditioned  that  said  defendant  will 
deliver  said  property  to  such  officer  before  the  time  of  sale  thereof,  or 
pay  to  him  the  difference  between  the  appraised  value  of  such  property, 
and  the  amount  of  his  exemption,  not  to  exceed  the  amount  due  on  such 
execution  with  costs  accrued,  then  such  officer  may  permit  such  defendant 
to  have  possession  of  such  property  during  the  period  intervening  between 
the  making  of  the  levy  and  the  time  of  sale. 

New  section. 
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Sbsc.  51.    No  sale  of  any  goods  or  chattels  shall  be  made  by  virtue  of 
any  execution,  unless  at  least  ten  days  previous  notice  of  such  sale  shall  • 
have  been  given,  by  fastening  up  written  or  printed  notices  thereof,  in 
three  public  places  in  the  township  where  such  sale  is  to  be  had,  and 
specifying  the  time  and  place  where  the  same  is  to  be  had. 

Section   10319.     (18022.)      No  change. 

Sec.  52.  No  personal  property  shall  be  exposed  for  sale  on  execution, 
unless  the  same  be  present  and  within  the  view  of  those  attending  such 
sale ;  and  it  shall  be  offered  for  sale  in  such  lots  and  parcels  as  shall  be 
calculated  to  bring  the  highest  price. 

Section   10329.      (13030,)      No   change. 

Sec.  53.  If,  at  the  time  appointed  for  the  sale  of  any  real  or  personal 
property  on  execution,  the  officer  shall  deem  it  expedient,  and  for  the 
interest  of  all  persons  concerned,  to  postpone  the  sale  for  want  of  pur- 
chasers or  other  sufficient  cause,  he  may  postpone  the  same  from  time  to 
time  until  the  sale  shall  be  completed;  and  in  every  such  case  he  shall 
make  public  declaration  thereof  at  the  time  and  place  previously  appoint- 
ed for  the  sale,  and  if  such  postponement  be  for  a  longer  time  than 
twenty-four  hours,  notice  thereof  shall  be  given  in  the  same  manner  as 
the  original  notice  of  such  sale  is  required  to  be  given. 

Section    10332.      (13033.)      No    change. 

Sec.  54.  If  the  highest  bidder  for  any  article  at  any  sale  on  execution 
shall  refuge  to  take  and  pay  for  it,  the  officer  shall  sell  the  same  again 
at  the  same  time,  or  within  ten  days  thereafter,  giving  notice  of  the  sec- 
ond sale,  and  he  shall  account  for  what  he  shall  receive  on  the  second 
sale,  and  for  any  damages  that  may  be  recovered  of  the  first  bidder,  for 
any  loss  on  the  resale,  as  for  so  much  received  on  the  execution. 

Section  10350.      (13051.)      No  change. 

Sec.  55.  When  a  levy  shall  be  made  upon  grain  while  growing,  or 
on  any  unharvested  crops,  by  virtue  of  any  execution,  the  officer  making 
snch  levy  shall  file  a  notice  of  said  levy  in  the  office  of  the  township  clerk 
of  the  townhip,  or  city  clerk  of  the  city,  or  city  recorder  of  cities  having 
no  officer  known  as  city  clerk,  where  such  grain  or  crops  are  at  the  time 
of  making  such  levy;  and  such  clerk  or  recorder  shall  file  said  notice  in 
his  office,  in  the  same  manner  as  he  is  required  by  law  to  file  a  chattel 
mortgage;  and  such  notice  shall  be  constructive  evidence  to  all  persons 
of  the  interest  of  the  plaintiff  in  the  execution,  and  shall  be  entitled  to 
the  same  fees  therefor,  to  be  paid  by  the  plaintiff  in  the  execution,  and 
shall  be  collected  as  costs  in  the  case,  and  no  sale  of  said  crops  or  grain 
shall  be  made  until  the  same  shall  be  ripe  or  fit  to  be  harvested,  and  any 
levy  thereon  by  virtue  of  an  execution  issued  from  a  circuit  court,  shall 
be  continued  beyond  the  return  day  thereof,  if  necessary,  and  remain  in 
life,  and  the  execution  thereof  may  be  completed  at  any  time  within 
thirty  days  after  such  grain  or  other  unhan^sted  crops  shall  be  ripe  or 
fit  to  be  harvested. 


Section   10321.      (13024.)      Slightly   modified. 
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Sec.  50.  Whenever  the  Rheriff  of  any  county  shall,  by  virtue  of  any 
execution,  issued  by  a  court  of  record,  levy  upon  any  peaches,  black- 
berrios,  raspberries,  strawberries,  or  other  perishable  property,  he  shall 
proceed  to  sell  the  same  at  such  time,  place  or  manner  as  he  may  deem 
most  beneficial  for  the  interest  of  the  defendant. 

Section   10360    (18059)   as  last  amended  by  section  1  of  act  70,  1913.     Sllgbtly  modlfledL 

Sec.  57.  No  sale  shall  be  made  under  the  provisions  of  the  preceding 
section,  except  upon  the  written  order  of  the  court,  from  which  proceed- 
ing's shall  have  been  issued,  authorizing  such  sale  at  such  time,  place  and 
manner  as  said  court  shall  decree  most  beneficial  for  the  benefit  of  de- 
fendant: Provided,  That  the  court  shall  direct  that  notice  be  given  to 
the  defendant,  or  his  agent,  of  the  time  and  place  ot  such  sale,  and  the 
court  .shall  direct  how  the  notice  shall  be  given. 

Section  3  of  act  69    (13061),  1901,  as  amended  by  act  70,  1913.     No  change. 
LEVY   ON   CORPORATE   SHARES,   EXCEPT  AS   EXPRESSLY    EXEMPTED  BY    LAW. 

Sec.  58.  Any  share  or  interest  of  any  stockholder  in  any  corporation, 
whether  the  same  be  organized  for  the  purpose  of  profit,  or  for  social,  in- 
tellectual or  other  pleasurable  objects,  that  is  or  may  be  incorporated 
under  the  authority  of  or  authorized  to  be  created  by  any  law  of  this 
state,  may  be  attached  or  taken  in  execution  and  sold  in  the  manner  here- 
inafter provided. 

Section  10335    (13036)   as  amended  by  act  219,   1903.     Modified. 

Sec.  59.  The  oflScer  of  any  company  who  is  appointed  to  keep  a  rec- 
ord or  account  of  the  shares  or  interest  of  the  stockholders  therein  or  m 
whose  office  there  is  required  to  be  kept  any  list  or  statement  showing  the 
stockholders  of  such  corporation  and  the  number  of  shares  held  by  each 
or  their  interest  therein,  shall  upon  exhibiting  to  him  the  attachment  or 
execution  be  bound  to  give  the  officer  a  certificate  of  the  number  of  shares 
or  amount  of  the  interest  held  by  the  defendant  named  in  such  attach- 
ment or  the  judgment  debtor. 

Section    10337.      (13038.)      Slightly  modified. 

Sec.  60.  Whenever  any  corporate  shares  of  stock  shall  be  attached 
or  taken  in  execution,  the  officer  shall  leave  a  copy  of  the  attachment  or 
execution  certified  by  him  with  the  clerk,  treasurer,  cashier,  or  agent  of 
the  corporation  if  there  be  any  such  officer,  and  if  not  then  with  any 
officer  or  person  who  has,  at  the  time,  the  custody  of  the  books  and  papers 
of  the  corporation  within  this  state.  No  attachment  or  levy  upon  shares 
of  stock  for  which  a  certificate  is  outstanding,  shall  be  valid  until  such 
certificate  be  actually  seized  by  the  officer  making  the  attachment  or  levy, 
or  be  surrendered  to  the  corporation  which  issued  it,  or  its  transfer  by 
the  holder  be  enjoined,  or  restrained. 

Section  10336.  (13037.)  Modified.  The  last  sentence  is  taken  from  section  13,  act  lOCJ, 
1913. 

Sec.  61.  Any  court  of  law  or  equity  from  which  any  attachment  op 
execution  may  have  issued,  shall  have  full  power  and  authority  upon 
motion,  and  without  notice,  to  make  an  order  restraining  the  transfer  of 
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any  such  shares  of  stock,  and  upon  the  senMce  of  a  certified  copy  of  such 
order,  the  same  shall  be  as  effectual  for  all  purposes  as  though  it  were 
an  injunction  issued  by  a  court  of  equity.  This  section  shall  not  be  con- 
strued to  in  any  way  abrogate  or  limit  the  jurisdiction  of  courts  of 
equity  as  heretofore  existing. 

New  section. 

Sbc.  62.  A  copy  of  the  execution  and  the  return  thereon,  certified  by 
the  officer  executing  the  same,  shall,  within  fourteen  days  after  the  sale, 
be  left  with  the  officer  of  the  company  whose  duty  it  may  be  to  keep  a 
record  of  the  transfer  of  shares;  and  the  purchaser  shall  thereupon  be 
entitled  to  a  certificate  or  certificates  of  the  shares  bought  by  him,  upon 
paying  the  fees  therefor,  and  for  recording  the  transfer. 

Section   10338.      (13039.)      No   change. 

Sec.  63.  If  the  shares  or  interest  of  the  judgment  debtor  shall  have 
been  attached  in  the  suit  in  which  the  execution  issued,  the  purchaser 
shall  be  entitled  to  all  the  dividends  which  shall  have  accrued  after  the 
levying  of  the  attachment. 

Section   10339.      (13040.)      No  change. 

Sec.  64.  If  an  execution  shall  be  returned  satisfied  in  whole  or  in 
part,  by  the  sale  of  any  property  which  shall  afterwards  appear  not 
to  have  belonged  to  the  judgment  debtor,  or  not  to  have  been  liable 
to  execution,  and  if  any  damages  shall  be  recovered  against  the  judg- 
ment creditor,  or  the  officer  who  served  the  execution,  on  account  of 
the  seizure  and  sale  of  the  property,  the  court  may  on  the  application 
of  such  judgment  creditor,  order  a  new  execution  to  be  issued  on  such 
judgment,  for  the  amount  then  remaining  justly  and  equitably  due  there- 
on. 

Section   10341.      (18042.)      No  change. 


EXECUTIONS   AGAINST   CORPORATIONS  AUTHORIZED   TO   RECEIVE  TOLL. 

Sec.  65.  When  any  judgment  shall  be  recovered  against  any  turn- 
pike or  other  corporation  authorized  to  receive  toll,  the  franchise  of 
such  corporation,  with  all  the  rights  and  privileges  thereof,  together 
with  all  their  corporate  property,  both  real  and  personal,  may  be  taken 
on  execution,  and  sold  at  public  auction. 

Section    8535.      (9578. J      No   change. 

Sbc  66.  The  officer  having  such  execution  against  any  corporation 
mentioned  in  the  preceding  section,  shall,  thirty  days,  at  least,  before 
the  day  of  sale  of  the  franchise,  or  other  corporate  personal  property, 
give  notice  of  the  time  and  place  of  sale,  by  posting  up  a  notice  thereof 
in  any  township  in  which  the  clerk,  treasurer,  or  any  one  of  the  direc- 
tors of  such  corporation  may  dwell,  and  also  by  causing  an  advertise- 
ment of  the  sale,  expressing  the  name  of  the  creditor,  the  amount  of 
the  execution,  and  the  time  and  place  of  sale,  to  be  inserted  three  weeks 
successively  in  some  newspaper    published    in    any  county  in  which 
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either  of  the  aforesaid  officers  may  dwell,  if  any  such  there  be,  and  if 
no  newspaper  be  published  in  any  such  county,  then  in  a  paper  pub- 
lished in  an  adjoining  county. 

Section  8536.      (9579.)      No  change. 

Sec.  67.  The  officer  who  may  levy  any  execution,  as  prescribed  *  in 
the  preceding  section,  may  adjourn  the  sale  from  time  to  time  as  may 
be  necessary,  until  the  sale  shall  be  completed. 

Section    8537.      (9580.)      No    change. 

Sec.  68.  In  the  sale  of  the  franchise  of  any  corporation,  the  person 
who  shall  satisfy  the  execution,  with  all  legal  fees  and  expenses  thereon, 
and  shall  agree  to  take  such  franchise  for  the  shortest  period  of  time, 
and  to  receive  during  that  time  all  such  toll  as  the  said  corporation 
would  by  law  be  entitled  to  demand,  shall  be  considered  as  the  highest 
bidder. 

Section   8538.     (9581.)      No  change. 

Sec.  69.  The  officer's  return  on  such  execution  shall  transfer  to  the 
purchaser  all  the  privileges  and  immunities  which  by  law  belong  to 
such  corporation,  so  far  as  relates  to  the  right  of  demanding  toll;  and 
the  oflicer  shall,  immediately  after  such  sale,  deliver  to  the  purchaser 
possession  of  all  the  toll  houses  and  gates  belonging  to  such  corpora- 
tion, in  whatever  county  the  same  may  be  situated;  and  the  purchaser 
may  thereupon  demand  and  receive  all  the  toll  which  may  accrue  during 
the  time  limited  by  the  terms  of  his  purchase,  in  the  same  manner,  and 
under  the  same  regulations,  as  such  corporation  was  before  authorized 
to  demand  and  receive  the  same. 

Section  8539.      (9582.)      No  change. 

Sec.  70.  Any  person  who  may  have  purchased,  or  shall  hereafter  pur 
chase  under  the  provisions  of  this  chapter  the  franchise  of  any  turnpike 
or  otiier  corporation,  and  the  assignees  of  such  purchaser,  may  recover, 
in  an  action  on  the  case,  any  penalties  imposed  by  law  for  an  injury 
to  the  franchise,  or  for  any  other  cause,  and  which  such  corporation 
would  have  been  entitled  to  recover  during  the  time  limited  in  the 
said  purchase  of  the  franchise;  and  during  that  time  the  corporation 
shall  not  be  entitled  to  prosecute  for  such  penalties. 

Section   8540.      (9583.)      No  change. 

Sec.  71.  The  corporation  whose  franchise  shall  have  been  sold  as 
aforesaid  shall,  in  all  other  respects  retain  the  same  powers,  and  be 
bound  to  the  discharge  of  the  same  duties,  and  liable  to  the  same  penal- 
ties and  forfeitures,  as  before  such  sale. 

Section   8541.      (9584.)      No   change. 

Sec.  72.  Such  corporation  may,  at  any  time  within  three  months 
after  such  sale,  redeem  the  franchise,  by  paying  or  tendering  to  the 
purchaser  thereof  the  sum  that  he  shall  have  paid  therefor,  with  in- 
terest thereon,  but  without  any  allowance  for  the  toll  which  he  may 
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have  received;  and  upon  such  payment  or  tender,  the  said  franchise, 
and  all  the  rights  and  privileges  thereof,  shall  revert  and  belong  to  said 
corporation,  as  if  no  such  sale  had  been  made. 

Section  8542.      (9585.)      No  change. 

EXEJMPTION  OF  HOMESTEADS. 

Sec.  73.  A  homestead,  consisting  of  any  quantity  of  land  not  ex- 
ceeding forty  acres,  and  the  dwelling  house  thereon  and  its  appur- 
tenances, to  be  selected  by  the  owner  thereof,  and  not  included  in  any 
recorded  town  plat  or  city  or  village,  or  instead  thereof,  at  the  option 
of  the  owner,  a  quantity  of  land  not  exceeding  in  amount  one  lot,  being 
within  a  recorded  town  plat  or  city  or  village,  and  the  dwelling  house 
thereon  and  its  appurtenances,  owned  and  occupied  by  any  resident  of 
this  state,  not  exceeding  in  value  fifteen  hundred  dollars,  shall  not  be 
subject  to  forced  sale  on  execution,  or  any  other  final  process  from  a 
court,  for  any  debt  or  debts  growing  out  of  or  founded  upon  contract, 
either  express  or  implied,  made  after  the  third  day  of  July,  A.  D. 
eighteen  hundred  forty-eight.  This  section  shall  be  deemed  and  con 
atrued  to  exempt  such  homestead  in  the  manner  aforesaid  during  the 
time  it  shall  be  occupied  by  the  widow  or  minor  child  or  children  of  any 
deceased  person,  who  was,  when  living,  entitled  to  the  benefits  of  this 
section. 

Section  10362.     (13072.)     No  substantial  change. 

Sec.  74.  Such  exemption  shall  not  extend  to  any  mortgage  thereon 
lawfully  obtained,  but  such  mortgage  or  other  alienation  of  such  land 
by  the  owner  thereof,  if  a  married  man,  shall  not  be  valid  without  the 
signature  of  the  wife  to  the  same,  unless  such  mortgage  shall  be  given 
to  secure  the  payment  of  the  purchase  money  or  some  portion  thereof. 

Section  10363.     (13073.)      No  change. 

Sec.  75.  Whenever  a  levy  shall  be  made  upon,  or  any  circuit  court 
commissioner  shall  advertise  for  sale  under  any  decree  upon  the  fore- 
closure of  any  mortgage  not  valid  as  against  the  homestead  and  so 
stated  in  such  decree,  the  lands  and  tenements  of  a  householder  whose 
homestead  has  not  been  platted  and  set  apart  by  metes  and  bounds, 
such  householder  shall  notify  the  officer  at  the  time  of  making  such  levy 
or  at  the  time  of  such  advertising  for  sale  what  he  regards  as  his  home- 
stead, with  a  description  thereof,  within  the  limits  above  prescribed, 
and  the  remainder  alone  shall  be  subject  to  sale  under  such  levy  or  de- 
cree. If  at  the  time  of  such  levy  or  advertising  for  sale  such  house- 
holder shall  fail  or  neglect  to  notify  the  officer  making  the  levy  or 
advertising  such  property  for  sale,  what  he  regards  as  his  homestead 
with  a  description  thereof,  the  officer  making  the  levy  or  advertising 
such  property  for  sale,  shall  call  upon  such  householder  to  make  his  selec- 
tion of  a  homestead  out  of  said  land,  describing  the  same  minutely.  If 
after  such  notice  the  owner  of  the  land  shall  fail  to  select  his  homestead, 
such  officer  may  select  the  homestead  out  of  said  land  for  him,  and  the  re- 
mainder over  and  above  that  part  selected  by  the  officer  or  by  the 
owner  of  the  land,  as  the  case  may  be,  alone  shall  be  subject  to  sale 
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under  such  levy  or  decree:  Provided,  That  in  making  this  selection 
of  the  homestead  out  of  the  lands  levied  upon  or  advertised  for  sale, 
if  such  selection  is  made  by  the  oflBcer  making  the  levy  or  advertising 
for  sale,  he  shall  select  lands  in  compact  form,  which  lands  so  selected 
by  him  as  the  homestead  of  the  owner  shall  include  the  dwelling  house 
and  its  appurtenances  thereon. 

Section   10364    (13074)    as   amended  by   act  218,   1899. 

Sec.  76,  If  the  plaintiff  in  execution  or  in  said  decree  shall  be  dis- 
satisfied with  the  quantity  of  land  selected  and  set  apart  as  aforesaid 
either  by  the  owner  of  the  land  or  by  the  officer  making  the  levy  or 
advertising  the  land  for  sale,  he  shall  cause  the  same  to  be  surveyed, 
beginning  at  a  point  to  be  designated  by  the  owner  or  by  the  officer 
making  the  levy  or  advertising  for  sale,  and  set  off  land  in  compact 
form  including  the  dwelling  house  and  its  appurtenances,  to  the  amount 
specified  in  the  first  section  of  this  chapter;  and  the  expense  of  such  ser- 
vey  shall  be  chargeable  on  the  execution  or  decree  and  collected  there- 
upon. 

Section    10365    (18075)    as   amended  by  act  218,    1899.     No   change. 

Sec.  77.  After  the  survey  shall  have  been  •  made,  the  officer  may  sell 
the  property  levied  upon  or  included  in  the  decree,  and  not  included  in 
the  setoff,  in  the  same  manner  as  provided  in  other  like  cases  for  the 
sale  of  real  estate;  and  in  giving  a  deed  of  the  same  he  may  describe 
it  according  to  the  original  levy  or  as  described  in  the  decree,  excepting 
therefrom  by  metes  and  bounds,  according  to  the  certificate  of  the  sur- 
vey, the  quantity  as  set  off  as  aforesaid. 

Section    10366.      (13076.)      No   change. 

Sec.  78.  Any  person  owning  and  occupying  any  house  on  land  not 
his  own,  and  claiming  said  house  as  a  homestead,  shall  be  entitled  to 
the  exemption  aforesaid. 

Section    10367.       (13077.)       No    change. 

Sec.  79.  Nothing  in  this  chapter  shall  be  considered  as  exempting 
any  real  estate  from  taxation  or  sale  for  taxes. 

Section  10368.      (13078.)      No  change. 

Sec.  80.  Whenever  the  homestead  of  any  debtor  in  any  such  case, 
shall  exceed  in  value  the  amount  of  fifteen  hundred  dollars,  the  debtor 
shall  not  for  that  reason  lose  the  benefit  intended  to  be  secured  to  him 
or  her  by  this  chapter;  but  in  all  such  cases,  when  in  the  opinions  of 
the  creditors  or  officer  holding  an  execution  or  decree  as  aforesaid, 
against  such  householder,  the  premises  claimed  by  him  as  exempt  are 
worth  more  than  fifteen  hundred  dollars,  such  officer  shall  summon  six 
persons  qualified  to  act  as  jurors,  who  shall  upon  oath,  to  be  ad- 
ministered to  them  by  said  officer,  appraise  the  said  premises;  and  in 
case  the  value  thereof  shall  be  more  than  fifteen  hundred  dollars,  and 
cannot  be  divided,  they  shall  make  and  sign  an  appraisal  of  its  value, 
and  deliver  the  same  to  the  officer,  who  shall  deliver  a  copy  thereof  to 
the  debtor,  or  to  some  of  his  family  of  suitable  age  to  understand  the 
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nature  thereof,  with  a  notice  thereto  attached,  that  unless  the  said 
debtor  shall  pay  the  said  officer  the  surplus,  over  and  above  the  fifteen 
hundred  dollai*s,  or  the  amount  due  on  said  execution  or  decree,  within 
sixty  days  thereafter,  that  such  premises  will  be  sold. 

Section   10369.      (13070.)      No   change. 

Sec.  81.  In  case  such  surplus,  or  the  amount  due  on  said  execution 
or  decree,  shall  not  be  paid  within  the  sixty  days,  it  shall  be  lawful 
for  the  officer  to  proceed  to  advertise  and  sell  the  said  premises,  and 
out  of  the  proceeds  of  said  sale  to  pay  such  debtor  the  said  sum  of 
fifteen  hundred  dollars,  which  shall  be  exempt  from  execution  for  one 
year  thereafter,  and  apply  the  balance  on  said  execution:  Provided, 
however.  That  no  sale  shall  be  made  in  the  case  last  mentioned,  unless 
a  greater  sum  than  fifteen  hundred  dollars  shall  be  bid  therefor,  in 
which  case  the  officer  may  return  said  execution  for  want  of  property, 
or  report  the  facts  to  the  court  in  which  said  decree  was  rendered,  as 
the  case  may  require. 

Section    10370.      (13080.)      Modified. 

Sec.  82.  All  the  real  estate  of  any  debtor,  including  legal  and 
equitable  interests  in  lands  acquired  by  the  parties  to  contracts  for 
the  sale  and  purchase  of  lands,  whether  in  possession,  reversion  or  re- 
mainder, including  lands  fraudulently  conveyed,  with  intent  to  defeat, 
delay  or  defraud  his  creditors,  and  the  equities  and  rights  of  redemption 
hereinafter  mentioned,  shall  be  subject  to  the  payment  of  his  debts, 
liabilities  and  obligations,  and  may  be  levied  upon  and  sold  on  execu- 
tion as  hereinafter  provided.  And  when  any  sale,  by  virtue  of  any 
execution,  shall  become  absolute,  as  hereinafter  provided,  the  pur- 
chaser at  such  sale  shall  acquire  all  the  rights  and  interests  that 
the  debtor  had  in  and  to  the  lands  so  sold,  at  the  time  of  the 
levy  by  virtue  of  the  execution;  or  if  the  levy  was  made  by  virtue 
of  an  attachment,  said  purchaser  shall  acquire  all  the  rights  and  in- 
terests that  the  debtor  had  in  and  to  the  lands  so  sold  at  the  time 
of  the  levy  by  virtue  of  said  attachment,  including  in  either  case  the 
right  to  enforce  specific  performance  of  any  contract  hereinbefore  men- 
tioned, upon  performing  the  conditions  thereof,  as  stipulated  therein 
by  said  debtor:  Provided,  That  this  section  shall  not  be  construed  so 
as  to  make  liable  to  levy  and  sale  on  execution  any  amount  of  land 
not  exceeding  the  amount  now  exempted  by  law  from  levy  and  sale  on 
execution,  and  which  would  be  exempt  from  levy  and  sale  on  execution, 
if  owned  by  the  .debtor  occupying  the  same.  That  in  case  of  a  levy 
upon  the  equitable  interest  of  a  judgment  debtor,  the  judgment 
creditor,  may  before  the  sale,  institute  proceedings  in  aid  of  said  execu- 
tion, to  ascertain  and  determine  the  rights  and  equities  of  said  judg- 
ment debtor,  in  the  premises  so  levied  upon,  and  that  in  case  of  a  sale 
of  said  premises,  without  having  ascertained  and  determined  the  in- 
terest of  said  judgment  debtor  in  the  premises  so  levied  upon  and  sold^- 
he  shall  within  one  year  institute  proceedings  to  ascertain  and  deter- 
mine the  same,  and  to  settle  the  rights  of  the  parties  in  interest  therein. 


Sect  Ion  0107.      (11321.)      No  chnn^fc. 


Digitized  by 


Google 


200 

Sue.  83.  No  levy  by  execution  on  real  estate  shall  be  valid  against 
bona  fide  conveyances  made  subsequent  to  such  levy,  until  a  notice 
thereof,  containing  the  names  of  the  parties  to  the  execution,  a  descrip- 
tion of  the  premises  levied  upon,  and  the  date  of  such  levy,  shall  be 
filed  by  tlie  officer  making  the  same,  in  the  office  of  the  register  of  deeds 
of  the  county  where  the  premises  are  situated,  and  such  levy  shall  be 
a  lien  thereon  from  the  time  when  such  notice  shall  be  so  deposited; 
and  the  lien  thus  obtained,  shall,  from  the  filing  of  such  notice,  be 
valid  against  all  prior  grantees  and  mortgagees  of  whose  claims  the 
party  interested  shall  not  have  actual  nor  constructive  notice.  And 
such  register  shall  thereupon  enter  on  such  notice  a  minute  of  the 
time  of  receiving  the  same,  and  shall  record  the  same  in  a  book  to  be 
kept  for  that  purpose,  and  shall  make  an  index  to  such  record  in  such 
manner  as  shall  be  convenient  for  public  reference,  of  the  names  of 
parties  to  the  execution,  as  stated  in  said  notice,  and  such  officer  shall 
receive  for  making  and  filing  the  notice  as  aforesaid,  the  sum  of  fifty 
cents,  and  such  register  of  deeds  shall  receive  for  recording  the  same 
the  same  fees  as  are  allowed  by  law  for  recording  notices  of  the  pend- 
ency of  suits  in  chancery,  which  fees  the  said  officer  shall  add  to  the 
costs  to  be  collected  by  such  execution,  and  shall  in  like  manner  collect 
the  same;  and  when  such  execution  shall  be  fully  paid,  satisfied  or 
discharged,  it  shall  be  the  duty  of  the  clerk  of  the  court  that  issued 
such  execution  to  give  to  the  defendant  a  certificate,  under  the  seal 
of  the  court,  that  the  same  is  satisfied  or  discharged,  and  such  cer- 
tificate may  be  recorded  in  the  same  manner  as  is  provided  for  the 
recording  of  such  notice. 

Section  9224.      (11386.)      Modified. 

Sec.  84.  Each  and  every  levy  by  execution  on  real  estate  heretofore 
or  hereafter  made  shall  cease  to  be  a  lien  on  such  real  estate,  and  shall 
become  and  be  void  at  and  after  the  expiration  of  five  years  from  the 
making  of  such  levy,  unless  such  real  estate  be  sooner  sold  thereon. 

Section  02S3.      (11387.)     No  substantial  change. 

MANNER   OP   SELLING    REAL   ESTATE. 

Sec.  85.  Previous  to  the  sale  of  any  real  estate  taken  on  execution, 
notice  of  the  time  and  place  of  holding  such  sale  shall  be  given  as 
follows : 

1.  A  written  or  printed  notice  thereof  shall  be  fastened  up  in  three 
public  places  in  the  township  or  city  where  such  real  estate  shall  be 
sold,  six  weeks  previous  to  the  sale,  and  if  such  sale  be  in  a  township 
or  city  different  from  that  in  which  the  premises  to  be  sold  are  situated, 
then  such  notice  shall  also  be  fastened  up  in  three  public  places  in  the 
township  in  which  the  premises  are  situated; 

2.  A  copy  of  such  notice  shall  be  published  once  in  each  week,  for 
six  successive  weeks,  in  a  newspaper  printed  in  the  county  in  -which 
such  real  estate  is  to  be  sold,  if  there  be  one; 

3.  If  there  be  no  newspaper  printed  in  such  county,  then  such  notice 
shall  be  published  once  in  each  week,  for  six  successive  weeks,  in  some 
newspaper  printed  in  an  adjoining  county. 

The  sheriff  or  other  officer  making  such  sale  shall  have  power  to 
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adjouni  the  same  from  time  to  time,  for  a  reasonable  cause,  and  if  such 
adjournment  be  for  more  than  one  week  he  shall  give  notice  thereof  in 
the  newspaper  in  which  the  original  notice  was  printed,  and  im- 
mediately following  the  same,  and  shall  continue  a  publication  of  such 
notices  during  the  time  for  which  such  sale  shall  be  adjourned,  but 
shall  not  be  required  to  post  any  notice  of  such  adjourned  sale  except 
at  the  place  where  said  sale  is  to  be  made. 

Section  916S.      (11322.)     No  change. 

Sec.  86.  In  every  such  notice,  the  real  estate  to  be  sold  shall  be 
described  with  common  certainty,  by  setting  forth  the  name  or  number 
of  the  township  in  which  it  is  situated,  and  the  number  of  the  lot,  or 
by  some  other  appropriate  description  of  the  premises. 

Section  9169.      (11823.)     No  change. 

Sec.  87.  The  sale  of  real  estate  by  virtue  of  any  execution  shall  be 
at  public  vendue,  between  the  hour  of  nine  o'clock  in  the  morning  and 
the  setting  of  the  sun,  at  the  court  house,  or  place  of  holding  the  circuit 
court,  in  the  county  in  which  such  estate  is  situated. 

Section   9170.      (11324.)      No   change. 

Sec.  88.  Any  officer  who  shall  sell  any  real  estate,  without  the  pre- 
vious notices  herein  directed,  or  otherwise  than  in  the  manner  herein 
prescribed,  shall  be  liable  therefor  to  the  party  injured,  in  the  sum  of 
five  hundred  dollars  damages,  in  addition  to  any  actual  damages  which 
such  party  may  prove  on  the  trial  of  an  action  brought  for  the  recovery 
of  the  same. 

Section  9171.     (11325.)     No  change. 

Sec.  89.  If  any  person  shall  take  down  or  deface  any  notice  of  a 
sale  of  real  estate,  put  up  by  any  officer,  previous  to  the  day  of  sale 
therein  specified,  unless  upon  satisfaction  of  the  execution  by  virtue 
of  which  such  notice  shall  have  been  given,  or  upon  the  consent  of  the 
party  suing  out  such  execution,  and  of  the  defendant  therein,  such  per- 
son shall  be  liable  therefor  to  the  party  in  whose  favor  such  execution 
was  issued,  in  the  sum  of  fifty  dollars  damages. 

Section   9172.      (11326.)      No  change. 

Sec.  90.  The  omission  of  any  officer  to  give  the  notice  of  sale  re- 
quired in  this  chapter,  or  the  taking  down  or  defacing  any  such  notice 
when  put  up,  shall  not  affect  the  validity  of  any  sale  made  to  a  pur- 
chaser in  good  faith,  without  notice  of  such  omission,  taking  down  or 
defacing. 

Section  9173.     (11327.)      No  change. 

Sec.  91.  The  sheriff  or  other  officer  to  whom  any  execution  shall  be 
directed,  and  the  deputies  of  such  officers,  shall  not  directly  or  in- 
directly, purchase  or  be  interested  in  the  purchase  of  any  real  estate, 
at  any  sale  by  virtue  of  such  execution. 

Section  9174.     (11328.)     No  change. 
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Sec.  02.  When  any  real  estate  offered  for  sale  by  virtue  of  any 
execution,  shall  consist  of  several  known  lots,  tracts,  or  parcels,  such 
lots,  tracts,  or  parcels,  shall  be  separately  exposed  for  sale,  and  the 
defendant  may  direct  which  piece  or  parcel  shall  be  first  exposed  for 
sale;  and  no  more  of  such  tracts  or  parcels  shall  be  exposed  for  sale 
than  shall  appear  necessary  to  satisfy  the  execution,  with  the  costs  and 
expenses  of  such  sale. 

Section   !>175.      (11329.)      No  change. 

Sec.  93.  Upon  the  sale  of  any  real  estate  by  virtue  of  an  execution, 
the  officer  making  the  same  shall  make  and  subscribe  as  many  cer- 
tificates as  may  be  necessary,  of  such  sale,  containing: 

1.  A  particular  description  of  the  premises  sold; 

2.  The  price  bid  for  each  distinct  Tot  or  parcel  sold ; 

3.  The  consideration  money  paid  for  each  lot  or  parcel ;  and, 

•  4.  The  time  when  such  sale  shall  become  absolute,  and  the  pur- 
chaser or  purchasers  ^ill  be  entitled  to  a  deed,  as  hereinafter  provided, 
and  shall  indorse  on  each  of  said  certificates  the  rate  of  interest  borne 
by  the  judgment  upon  which  said  execution  issued. 

Section   0176.      (11330.)      No  change. 

Sec.  94.  One  of  the  said  certificates  shall,  within  ten  days  after 
such  sale,  be  filed  by  the  oflScer  making  the  sale,  in  the  office  of  the 
register  of  deeds  of  the  county  in  which  the  sale  was  made,  and  one 
such  certificate  shall  be  delivered  to  each  purchaser  at  said  sale. 

Section  0177.      (11331.)     No  change. 

Sec.  95.  Such  certificate  shall  be  recorded  in  a  book  to  be  kept  for 
that  purpose  by  the  register  of  deeds,  in  whose  office  the  same  are  filed, 
and  the  original  certificate,  or  the  record  thereof,  or  a  transcript  of 
such  record,  duly  certified  by  the  register  of  deeds,  shall  be  prima  facie 
evidence  of  the  facts  therein  set  forth,  and  of  the  regularity  of  the  sale 
and  all  proceedings  in  the  cause  anterior  thereto. 

Section  0178.      (11332.)      No  change. 

Sec.  96.  Within  one  year  from  the  time  when  such  sale  shall  have 
been  made;  the  real  estate  so  sold  or  any  distinct  lot,  tract  or  portion 
that  may  have  been  separately  sold,  may  be  redeemed  by  payment  to 
the  purchaser,  his  personal  representatives  or  assigns,  or  to  the  officer 
who  made  such  sale,  or  to  the  register  of  deeds  in  whose  office  such 
certificate  is  filed,  for  the  use  of  such  purchaser,  of  the  sum  of  money 
which  was  bid  on  the  sale  of  such  lot  or  tract,  together  with  the  in- 
terest on  that  sum  from  the  time  of  sale,  computed  at  the  rate  per  cent 
per  annum  borne  by  the  judgment  under  which  such  sale  w^as  made. 

Section  9179.      (11333.)      No  change. 

Sec.  97.     Such  redemption  may  be  made: 

1.  By  the  person  against  whom  the  execution  was  issued,  and  whose 
right  aud  title  were  sold  in  pursuance  thereof;  or, 

2.  If  such  person  be  dead,  by  his  devisee  of  the  premises  sold,  if  the 
same  shall  have  been  devised;  and  if  the  same  shall  not  have  been  de- 
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vised,  by  the  executor  or  administrator  with  the  approbation  of  the 
judge  of  probate,  or  by  the  heirs  of  such  person ;  or, 

3.  By  any  grantee  of  such  person,  who  shall  have  acquired  an 
absolute  title  by  deed,  sale  under  mortgage,  or  under  an  execution, 
or  by  any  other  means,  to  the  premises  sold,  or  to  any  lot,  tract,  parcel 
or  portion  which  shall  have  been  separately  sold ; 

4.  By  the  purchaser  of  the  title  and  right  of  redemption  of  the 
person  against  whom  the  execution  issued. 

Section  9180.      (11334.)     No  change. 

Sec.  98.  Any  heir  or  devisee  of  the  person  against  whom  the  execu- 
tion was  issued,  and  any  grantee  of  such  person  who  shall  have 
Acquired  an  absolute  title  to  a  portion  of  the  estate  sold,  or  to  a  portion 
of  any  lot,  tract  or  parcel  that  shall  have  been  separately  sold,  or  the 
executor  or  administrator  of  such  person,  with  the  approbation  of  the 
judge  of  probate,  may  redeem  the  lot,  tract  or  parcel  so  sold,  on  the 
same  terms  and  in  the  same  manner  as  if  he  were  grantee  of  the  whole 
lot,  tract  or  parcel,  and  shall  have  the  same  remedy  to  enforce  con- 
tribution from  those  who  shall  own  the  residue  of  such  lot,  tract  or 
parcel,  as  if  the  suin  required  to  be  paid  by  him  to  effect  such  redemp- 
tion had  been  collected  by  a  sale  of  the  portion  belonging  to  such  • 
grantee. 

Section  9181.      (11335.)      No  change. 

Sec.  99.  If  there  be  several  persons  having  undivided  shares,  as 
joint  tenants,  or  tenants  in  common,  in  the  premises  sold,  or  in  any 
particular  lot  or  tract  sold,  each  person  having  such  title  may  redeem 
the  share  or  interest  belonging  to  him,  by  paying  to  the  purchaser,  or 
to  the  officer,  as  herein  directed,  a  sum  that  will  bear  the  same  propor- 
tion to  the  whole  purchase  money  bid  for  such  premises,  or  for  such 
particular  lot  or  tract,  as  the  share  proposed  to  be  redeemed  bears 
to  the  whole  number  of  shares  of  such  premises,  or  lot  or  tract,  together 
with  the  interest  on  such  sum. 

Section  9182.     (11336.)     No  change. 

Sec.  100.  Upon  such  payment  being  made  by  any  person  so  entitled 
to. redeem  any  real  estate  so  sold,  as  provided  in  the  preceding  sections 
of  this  chapter,  the  sale  of  the  premises  so  redeemed,  and  the  certificate 
of  such  sale,  to  the  extent  of  the  premises  or  shares  so  redeemed,  shall 
be  null  and  void. 

Section  9183.     (11337.)     No  change. 

Sec.  101.  In  case  the  persons  entitled  as  hereinbefore  provided,  shall 
omit  to  redeem  the  premises  so  sold,  or  any  part  of  them,  within  the 
year  above  prescribed,  then  the  interest  vested  in  the  purchaser  by  such 
sale  may  be  acquired  within  three  months  after  the  expiration  of  such 
year,  by  the  persons,  and  on  the  terms  .hereinafter  prescribed. 

Section   9184.      (11838.)      No   change. 

Sec.  102.  Any  creditor  of  a  person  against  whom  such  execution 
issued,  having  in  his  own  name,  or  as  assignee,  representative,  trustee 
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or  otherwise,  a  decree  in  chancery,  or  a  judgment  at  law,  under  which 
execution  shall  have  been  issued  and  levied  upon  the  real  estate  so  sold, 
or  a  decree  which  shall  be  a  lien  without  execution  and  levy,  at  any 
time  before  the  expiration  of  fifteen  months  from  the  time  of  such  sale, 
by  paying  the  sum  of  money  which  was  paid  on  the  sale  of  such 
premises,  together  with  the  interest  thereon,  computed  at  the  rate  borne 
by  the  judgment  under  which  such  sale  was  made,  from  the  time  of 
such  sale,  shall  thereby  acquire  all  the  rights  of  the  original  purchaser, 
subject  to  be  defeated  in  the  manner  hereinafter  mentioned. 

Section   9185.      (11339.)      No  change. 

Sec.  103.  If  the  execution  so  levied  as  contemplated  in  the  last  sec- 
tion, or  such  decree  be  a  lien  upon  any  lot,  tract  or  parcel  that  shall 
have  been  separately  sold,  the  creditor  having  the  same  by  paying  as 
before  provided,  the  sum  which  shall  have  been  bid  for  sudi  lot,  tract, 
or  parcel,  with  interest  as  above  mentioned,  shall  thereby  acquire  all 
the  rights  of  the  original  purchaser  to  such  lot,  tract,  or  parcel,  sub- 
ject to  be  defeated  as  hereinafter  provided. 

Section  9186.     (11340.)     No  change. 

Sec.  104.  If  the  execution  so  levied,  or  such  decree,  be  a  lien  only 
on  a  specific  portion  of  a  lot,  tract  or  parcel  so  sold,  the  creditor  having 
the  same  may  acquire  the  title  of  the  purchaser  to  the  whole  of  such 
lot,  tract  or  parcel,  in  the  same  manner  as  if  such  lien  extended  to  the 
whole. 

Section  9187.      (11341.)      No  change. 

Sec.  105.  Any  such  creditor  having  such  decree  or  execution  so 
levied,  which  is  a  lien  upon  any  undivided  share  or  interest  in  any  real 
estate  sold  under  execution,  may,  within  the  same  time,  on  the  same 
terms,  and  in  the  same  manner,  acquire  the  title  of  the  original  pur- 
chaser to  such  share  or  interest  by  paying  such  part  of  the  whole  pur- 
chase money  of  such  real  estate  as  shall  be  in  just  proportion  to  such 
share  or  interest. 

Section  9188.      (11342.)      No  change. 

Sec.  106.  Whenever  any  such  creditor  shall  have  acquired  the  title 
of  the  original  purchaser,  pursuant  to  the  foregoing  provisions,  any 
other  creditor  who  might  have  acquired  such  title  according  to  such 
provisions  may  become  a  purchaser  thereof  from  the  first  creditor  who 
acquired  the  same,  upon  the  following  conditions: 

1.  By  reimbursing  to  such  first  creditor,  his  personal  representative^ 
or  assigns,  the  sum  which  may  have  been  paid  by  him  to  acquire  such 
title,  together  with  interest  thereon,  computed  as  hereinbefore  pro- 
vided, from  the  time  of  such  payment  to  the  time  of  such  reimburse- 
ment; 

2.  If  the  levy  under  the  execution  or  decree,  by  virtue  of  which  the 
first  creditor  acquired  the  title  of  the  original  purchaser,  be  prior  to 
the  levy  or  decree  of  such  second  creditor,  then  such  second  creditor 
shall  also  pay  to  such  first  creditor  the  amount  due  on  his  judgment 
or  decree; 
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3.  But  if  such  levy  under  the  execution  or  the  decree  of  the  first 
creditor,  at  the  time  of  his  acquiring  the  title  of  the  original  purchaser, 
shall  have  ceased  to  be  a  lien  as  against  such  second  creditor,  it  shall 
not  be  necessary  to  pay  the  amount  thereof. 

Section  9189.     (11843.)     No  change. 

Sec.  107.  In  the  same  manner  any  third  or  other  creditor,  who 
might,  according  to  the  foregoing  provisions,  acquire  the  title  of  the 
original  purchaser,  may  become  a  purchaser  thereof,  from  the  second, 
third,  or  any  other  creditor,  who  may  have  become  such  purchaser 
from  any  other  creditor,  upon  the  same  terms  and  conditions  specified 
in  the  preceding  section. 

Section  9190.     (11344.)     No  change. 

Sec.  108.  If  the  original  purchaser  of  any  premises  so  sold,  shall 
also  be  a  creditor  of  the  defendant  against  whom  the  execution  issued, 
and  as  such  might  acquire  the  title  of  any  purchaser,  according  to  the 
preceding  provisions,  he  may  avail  himself  of  his  decree  or  judgment 
in  the  same  manner,  and  on  the  same  terms  herein  prescribed,  to 
acquire  the  title  which  any  creditor  may  have  obtained. 

Section  9191.     (11345.)     No  change. 

Sec.  109.  The  plaintiff  under  whose  execution  any  real  estate  shall 
have  been  sold,  shall  not  be  authorized  to  acquire  the  title  of  the 
original  purchaser,  or  of  any  creditor,  to  the  premises  so  sold,  by 
virtue  of  the  decree  or  judgment  on  which  such  execution  issued;  but 
if  he  have  any  other  decree  or  judgment  which  would  entitle  him  to 
acquire  such  title,  according  to  the  preceding  provisions,  l\e  may  avail 
himself  of  such  other  decree  or  judgment,  in  the  same  manner,  and  on 
the  same  terms  as  any  other  creditor. 

SecUon  9192.  (11346.)  No  change. 

Sec.  110.  The  sums  required  to  be  paid  by  the  foregoing  provisions, 
to  acquire  the  title  of  the  original  purchaser,  or  to  become  a  purchaser 
from  any  creditor,  may  be  paid  to  such  purchaser  or  creditor,  his 
representatives  or  assigns,  or  to  the  officer  who  made  the  sale,  or  to  the 
register  of  deeds  in  whose  office  the  certificate  of  sale  is  filed,  for  the 
use  of  the  purchaser  or  creditor  entitled  to  the  same. 

Section  9193.     (11347.)     No  change. 

Sec.  111.  Upon  such  payment  being  made,  the  title  of  the  original 
purchaser  shall  be  thereby  transferred  to  the  creditor  acquiring  the 
same  pursuant  to  the  foregoing  provisions,  and  from  such  creditor  to 
any  other  creditor  becoming  a  purchaser  thereof  as  hereinbefore  pro- 
vided. 

Section  9194.      (11348.)      No  change. 

Sec.  112.  To  entitle  any  creditor  to  acquire  the  title  of  the  original 
purchaser,  or  to  become  a  purchaser  from  any  other  creditor  pursuant 
to  the  preceding  provisions,  he  shall  present  to  and  leave  with  such 
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purchaser  or  creditor,  or  the  officer  who  made  the  sale,  or  with  said 
register,  the  following  evidence  of  his  right: 

1.  A  certified  copy  of  the  judgment  or  decree  under  which  he  claims 
the  right  to  purchase; 

2.  A  true  copy  of  all  the  assignments  of  such  judgment  or  decree, 
which  an^  necessary  to  establish  his  claim,  verified  by  his  affida\it,  or 
the  affidavit  of  some  witness  thereto; 

3.  An  affidavit  by  such  creditor,  his  agent  or  attorney,  of  the  true 
sum  due  on  such  judgment  or  decree,  at  the  time  of  claiming  such  right 
to  purchase. 

Section   f*105.      (11349.)      No  change. 

Sec.  113.  The  right  and  title  of  the  person  against  whom  the  execu- 
tion was  issued,  to  any  real  estate  which  shall  be  sold  thereby,  shall 
not  be  divested  by  such  sale,  until  the  expiration  of  fifteen  months 
from  the  lime  of  such  sale;  but  if  such  real  estate  shall  not  be  redeemed 
as  herein  provided,  and  a  deed  shall  be  executed  in  pursuance  of  a 
sale,  the  ^antee  in  such  deed  shall  be  deemed  vested  with  the  legal 
estate  from  the  time  of  the  sale  on  such  execution,  for  the  purpose  of 
maintaining  an  action  for  any  injury  to  such  real  estate. 

Section   9K»6.      (11350.)      No  chnnge. 

Sec.  114.  If  at  any  time  after  a  sale  of  real  estate  on  execution,  and 
before  a  deed  shall  be  executed  in  pursuance  thereof,  the  defendant  in 
such  execution  or  any  other  person,  shall  commit  any  waste  thereon, 
or  shall  remove  therefrom  any  buildings,  fences,  or  other  fixtues  be- 
longing to  the  land,  and  which  would  pass  to  the  grantee  by  a  deed 
of  conveyance  of  the  same,  the  purchaser  of  such  real  estate,  or  any 
creditor  or  other  person  having  acquired  the  rights  of  such  purchaser, 
may  have  and  maintain  against  the  person  doing  such  injury,  and 
against  any  other  person  who  shall  have  any  such  buildings,  fences  or 
fixtures  in  his  possession  after  such  removal,  the  same  actions  which 
such  purchaser,  creditor  or  other  person  might  sustain,  if  he  were  the 
absolute  owner  of  the  premises  so  sold. 

Section   9197.      (11351.)      No   change. 

Sec.  115.  After  the  commencement  of  any  such  action  as  mentioned 
in  the  preceding  section,  if  any  other  creditor  shall  acquire  the  rights 
of  the  purchaser  at  such  sale  in  pursuance  of  the  provisions  of  this 
chapter,  such  action  shall  not  thereby  be  abated  or  in  any  way  affected; 
but  th(^  same  may  be  prosecuted  in  the  name  of  the  plaintiff  therein 
to  final  judgment,  for  the  benefit  of  the  person  acquiring  such  rights 
after  the  commencement  of  the  action,  if  he  shall  choose  to  prosecute 
the  same,  and  if  not,  such  plaintiff  may  continue  the  same  for  his  own 
benefit. 

ScctiOD    9198.      (11352.)      No   change. 

Sec.  11  G.  After  the  expiration  of  fifteen  months  from  the  time  of 
the  sale  of  any  real  estate,  if  any  part  of  the  premises  sold  shall  remain 
unredeemed  by  the  person  against  whom  the  execution  issued,  or  by 
any  person  entitled  to  redeem  the  same  within  one  year  from  the  time 
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of  such  sale,  according  to  the  provisions  of  this  chapter,  the  officer 
making  such  sale,  or  his  successor  in  office,  shall  complete  the  same,  by 
executing,  in  due  form  of  law,  a  conveyance  of  the  premises  so  remain- 
ing unredeemed,  either  to  the  original  purchaser  or  to  the  creditor  who 
may  have  acquired  the  title  of  such  original  purchaser,  or  to  the  assigns 
of  such  purchaser,  or  to  the  creditor  who  may  have  purchased  such 
title  from  any  other  creditor,  as  the  case  may  be;  which  conveyance 
shall  be  valid  and  effectual  to  convey  all  the  right,  title  and  interest 
which  was  sold  on  such  execution. 

Section  9199.      (11353.)      No  change. 

Sec.  117.  In  case  the  person  who,  by  the  provisions  of  the  preceding 
sections,  would  be  entitled  to  a  conveyance  of  any  real  estate  sold  by 
virtue  of  an  execution,  shall  die  before  the  execution  of  the  conveyance, 
the  officer  shall  execute  and  deliver  such  conveyance  to  the  executor 
OP  administrator  of  the  person  so  deceased:  Provided,  That  in  any 
case  under  this  or  the  preceding  section,  where  the  rights  of  the  person 
or  persons  entitled  to  such  real  estate,  or  any  interest  therein,  shall 
render  it  necessary,  the  circuit  court  of  the  county  in  which  the  officer 
who  made  the  sale  resided,  on  a  hearing  of  the  parties  interested, 
properly  brought  before  it  by  bill  or  petition,  may  direct  the  con- 
veyance to  be  made  to  the  person,  or  persons  equitably  entitled  thereto, 
in  such  manner  as  shall  be  just;  and  such  conveyance  shall  have  the 
same  effect  as  provided  in  the  preceding  section. 

Section  9200.      (11354.)      No   change. 

Sec.  118.  The  real  estate  so  conveyed  to  any  such  executor  or  ad- 
ministrator shall  be  held  in  '  trust  for  the  use  of  the  heirs  of  such 
deceased  person,  subject  to  the  dower  of  his  widow,  if  there  be  any; 
but  the  same  may  be  sold  for  the  payment  of  debts  and  legacies,  in 
the  same  manner  as  lands  whereof  the  deceased  died  seized. 

Section  9201.      (11355.)      No  change. 

Sec.  119.  When  the  premises  mentioned  in  any  sheriffs  certificate 
of  sale  of  real  estate  under  execution  shall  not  be  redeemed  in  pursuance 
of  law,  the  legal  holder  of  such  certificate  shall  be  entitled  to  a  deed 
therefor  at  any  time  within  ten  years  from  the  expiration  of  the  time 
of  redemption.  When  such  deed  is  not  taken  and  recorded  within  the 
time  limited  by  this  chapter  the  certificate  of  purchase  shall  become 
and  be  null  and  void. 

Act   63    (13066),    1901.      Modified. 

Sec.  120.  If,  after  any  sale  of  real  estate,  made  as  herein  prescribed, 
there  shall  remain  in  the  hands  of  the  officer  any  surplus  money  after 
satisfying  the  writ  or  writs  of  execution  on  which  such  real  estate 
was  sold,  with  the  interest  thereon,  the  officer  shall  pay  over  such 
surplus  to  the  judgment  debtor  or  his  legal  representatives,  on  de- 
mand. 

Section  9202.      (11356.)      No  change. 

Sec.  121.    All  rights  of  redeeming  mortgaged  real  estate  and  real 
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estate  sold  on  execution,  may  be  sold  on  execution  in  the  manner 
herein  prescribed  for  the  sale  of  other  real  estate  on  execution,  except- 
ing in  the  case  hereinafter  specified;  and  such  equity  of  redemption 
may  be  redeemed,  and  the  rights  of  any  purchaser  may  be  acquired,  in 
the  same  manner,  and  upon  the  same  terms  and  conditions  as  otiier 
real  estate  sold  on  execution. 

Section  9203.     (11367.)     No  change. 

Sec.  122.  If  the  purchaser  of  any  such  equity  of  redemption,  or  any 
creditor  having  acquired  the  rights  of  such  purchaser,  shall  pay  the 
debt  due  on  the  mortgage,  or  the  amount  of  any  sale  of  said  premises 
sold  on  execution,  or  any  part  thereof,  the  amount  so  paid  on  the 
mortgage  or  execution  sale  shall  be  paid,  with  interest,  to  such  pur- 
chaser or  creditor,  in  redeeming  the  premises,  or  purchasing  the  rights 
of  such  purchaser  or  creditor,  as  the  case  may  be,  according  to  the 
provisions  of  this  chapter. 

Section    0204.      (11358.)      No    change. 

Sec.  123.  The  lawful  fees  and  charges  of  the  sale  upon  any  execu- 
tion in  the  manner  prescribed  in  this  chapter,  shall,  in  all  cases,  be 
added  to  the  amount  due  on  the  execution,  and  be  considered  as  a  part 
thereof  for  all  the  purposes  mentioned  in  this  chapter. 

Section   0205.      (11359.)      No  change. 

Sec.  124.  When  a  judgment  shall  be  recovered  for  a  debt  secured 
by  mortgage  of  real  estate,  or  for  any  part  of  such  debt,  it  shall  not 
be  lawful  f(tr  the  sheriff  or  other  officer  to  sell  the  equity  of  redemption 
of  the  mortgagor,  his  heirs  or  assigns  in  such  estate,  by  virtue  of  any 
execution  upon  such  judgment. 

Section  9206.     (11360.)     No  change. 

Sec.  125.  Whenever  any  execution  against  the  property  of  the  de- 
fendant shall  be  issued  upon  such  judgment  as  is  mentioned  in  the 
preceding  section,  the  plaintiff  or  his  attorney  shall  endorse  on  such 
execution  a  brief  description  of  the  premises  mortgaged,  with  a  direc- 
tion to  the  officer  not  to  levy  such  execution  upon  the  said  premises, 
or  any  part  thereof. 

Section    9207.      (11361.)      No   change. 

Sec.  12(1.  If  such  execution  shall  not  be  collected  of  the  other 
property  of  the  defendant,  the  officer  shall  return  the  same  unsatisfied, 
in  whole  or  in  part,  as  the  case  may  require. 

Section  9208.      (11362.)      No  change. 

Sec.  127.  Before  any  assignee,  or  his  personal  representative,  shall 
be  entitled  to  a  deed  under  the  provisions  of  this  chapter,  every 
assignment  under  which  he  claims  title,  shall  be  executed  and 
acknowledoc^d  or  proved,  in  the  same  manner  that  deeds  are  required  to 
be  executed  and  acknowledged  or  approved,  to  entitle  the  same  to  be 
recorded,  and  such  assignee  shall  cause  the  same  to  be  recorded  in  the 
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office  of  the  register  of  deeds,  in  the  county  where  the  real  estate  so  sold 
is  situated. 

SecUon    9209.      (11363.)      Ko   change. 

Sec.  128.  If  the  purchaser  of  any  real  estate,  sold  by  virtue  of  an 
execution,  his  heirs  or  assigns,  shall  be  evicted  from  the  possession 
of  such  real  estate,  or  if  in  an  action  for  the  recovery  thereof,  judgment 
shall  be  rendered  against  him  or  them,  in  consequence: 

1.  Of  any  irregularity  in  the  proceedings  concerning  such  sale; 
or, 

2.  Of  the  judgment  upon  which  such  execution  issued  being  vacated 
or  reversed;  Such  purchaser,  his  heirs  or  assigns,  may  recover  of  the 
party  for  whose  benefit  such  real  estate  was  sold,  the  amount  paid  on 
the  purchase  thereof,  with  interest. 

Section  9210.      (11304.)      No  change. 

Sec.  129.  The  party  for  whose  benefit  such  real  estate  was  sold,  and 
his  personal  representatives,  upon  such  recovery  being  had  against  him 
in  consequence  of  any  irregularity  in  the  proceedings  concerning  the 
sale,  may  have  further  execution  upon  the  judgment  by  virtue  of  which 
such  sale  was  made,  to  levy  the  amount  paid  on  such  sale,  with  in- 
terest. 

Section  9211.      (11365.)      No  change. 

Sec.  130.  Such  judgment  shall  be  deemed  valid  and  effectual  for 
the  purpose  specified  in  the  preceding  section,  against  the  defendant 
therein,  his  personal  representatives,  heirs  and  devisees,  but  not  against 
any  purchaser  in  good  faith,  or  any  incumbrancer  by  mortgage,  judg- 
ment or  otherwise,  whose  title  or  incumbrance  shall  have  accrued  before 
the  levy  of  such  further  execution. 

Section  9212.      (11366.)      No  change. 

Sbc.  131.  When  lands  and  tenements,  in  the  hands  of  several  per- 
sons, shall  be  liable  to  satisfy  any  judgment,  and  the  whole  of  such 
judgment,  or  more  than  a  due  proportion  thereof,  shall  be  levied  upon 
the  lands  of  one  or  more  of  such  persons,  the  persons  so  aggrieved,  or 
their  personal  representatives,  may  compel  a  just  and  equal  contribu- 
tion by  all  the  persons  whose  lands  and  tenements  ought  to  contribute 
to  the  satisfaction  of  such  judgment. 

Section  9213.      (11367.)      No  change. 

Sec.  132.  Such  lands  and  tenements  shall  be  liable  to  contribution 
in  the  following  order: 

1.  If  they  were  conveyed  by  the  defendant  in  the  execution,  they 
shall  be  liable  in  succession,  commencing  with  the  lands  last  con- 
veyed; 

2.  If  they  were  sold  under  execution  against  the  defendant,  they 
shall  also  be  liable  in  succession,  commencing  with  the  lands  sold  under 
the  last  and  youngest  judgment; 

3.  If  there  be  lands  so  liable,  which  were  conveyed  by  the  defendant 

27 

Digitized  by  VnOOQlC 


210 

^.  in  the  execution,  and  also  lands  wbich  have  been  sold  under  execution 
against  such  defendant,  they  shall  respectively  be  liable  in  succession, 
according  to  the  order  hereinbefore  prescribed. 

<  Section  9214.     (11368.)     No  change. 

Sec.  133.  If  a  bill  be  filed  in  chancery  to  enforce  such  contribution, 
the  person  aggrieved  shall  be  entitled  to  use  the  original  judgment,  and 
by  virtue  thereof,  to  pay  the  amount  which  ought  to  be  contributed  by 
the  lands  and  tenements  subject  to  such  judgment;  and  for  that  pur- 
pose, such  judgment  shall  remain  a  lien  and  charge  upon  such  lands 
and  tenements,  for  the  term  of  five  years  after  a  certified  copy  thereof 
shall  have  been  filed  and  entered  in  the  oflQce  of  the  register  of  deeds  in 
the  county  where  the  lands  are  situated,  to  the  extent  of  the  sum  which 
ought  to  be  so  contributed,  notwithstanding  such  sum  or  any  part 
thereof,  may  have  been  paid  by  the  party  seeking  such  contribution. 

Section    9215.      (11369.)      No    change. 

Sec.  134.  But  such  original  judgment  shall  not  remain  a  lien  upon 
any  lands,  nor  shall  they  be  subject  to  an  execution  as  herein  provided, 
unless  the  person  aggrieved  shall  file  an  aflSdavit  with  the  register 
of  deeds  in  whose  office  a  certified  copy  of  such  judgment  shall  have 
been  filed  and  entered,  stating  the  sum  paid,  and  his  claim  to  use  such 
judgment  for  the  reimbursement  thereof,  or  of  some  portion  of  the 
same. 

Section  0216.     (11370.)     No  change. 

Sec.  135.  On  the  filing  of  such  affidavit,  the  register  of  deeds  shall 
make  an  entry  in  the  margin  of  the  entry  of  the  certified  copy  of  such 
judguieut,  stating  the  sum  so  paid,  and  that  such  judgment  is  claimed 
to  be  a  lien  to  that  amount. 

Section    9217.      (11371.)      No    change. 

Sec.  136.  Any  creditor  having  a  mortgage  of  any  lands  sold  on 
execution,  his  representatives  or  assigns,  where  the  mortgage  w^as 
executed  subsequent  to  the  levy  in  pursuance  of  which  the  mortgage 
premises  were  sold,  shall  have  the  right  to  acquire  the  interest  vested 
in  the  jmrchaser  at  the  sale,  on  the  terms  provided  in  section  one  hun- 
dred two  of  this  chapter,  for  creditors  having  a  decree  in  chancery,  or 
judgment  at  law. 

Section  9220.      (11374.)      No   change. 

Sec.  137.  The  interest  of  the  original  purchaser  acquired  by  such 
mortgagee,  his  representatives  or  assigns,  shall  be  subject  to  be  defeated 
in  the  same  manner  as  the  same  right  acquired  by  other  creditors,  ex- 
cept that  unless  an  execution  has  been  issued  on  his  judgment  or  de- 
cree, and  a  levy  made  by  virtue  thereof  on  the  mortgaged  premises, 
previous  to  the  execution  of  the  mortgage,  any  creditor  acquiring  the 
right  of  the  original  purchaser  from  such  mortgagee,  his  representatives 
or  assigns,  shall  pay  to  said  mortgagee,  his  i^presentatives  or  assigns, 
the  amount  due  on  the  mortgage,  and  be  thereby  subrogated  to  the  rights 
of  the  owner  thereof;  such  creditor  shall  also  reimburse,  with  interest. 
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the  amount  paid  by  such  mortgagee,  his  representatives  or  assigns,  to 
acquire  the  rights  of  the  original  purchaser. 

Section  9221.      (11375.)     No  change. 

Sec.  138.  Creditors  shall  be  allowed  to  acquire  the  right  of  the 
original  purchaser  in  the  order  of  their  liens. 

Section  9222.      (11376.)      No  change. 

Sec.  139.  When  any  judgment  debtor  shall  have  or  own  an  un- 
divided interest  or  estate  as  tenant,  in  common  or  otherwise,  with  the 
same  parties  in  several  pieces  or  parcels  of  land,  the  sheriff  to  whom 
any  execution  issued  on  any  judgment  against  said  debtor  may  be 
directed,  may  levy  said  execution  upon  any  such  undivided  interest 
or  estate,  and  in  case  of  an  existing  levy  thereon  may  advertise  and 
sell,  as  a  single  parcel,  the  interest  of  such  judgment  debtor  in  any 
or  all  of  such  undivided  and  unpartitioned  tracts  or  parcels  in  his 
bailiwick,  and  the  same  may  be  redeemed  only  on  payment  of  the  sum 
bid,  with  interest  at  the  rate  borne  by  the  judgment  under  which  such 
sale  was  made.  Certificates,  setting  forth  a  description  of  the  premises 
in  which  such  interest  may  have  been  sold,  the  sum  bid,  and  the  time 
when  such  sale  will  become  absolute  and  the  purchaser  entitled  to  a 
deed,  shall  be  made,  delivered  to  the  purchaser,  and  filed  in  the  office 
of  the  register  of  deeds,  in  the  same  manner  and  with  like  effect  as  in 
other  cases  of  sales  of  real  estate  on  execution. 

Section  9223.     (11377.)     No  change. 

Sec.  140.  When  any  real  estate  shall  be  sold  on  execution  which 
shall  have  been  previously  contracted  to  be  sold  by  the  o^Tier  thereof 
in  writing,  by  a  valid  agreement,  and  when  such  agreement  in  writing 
shall  be  existing  at  the  time  of  such  sale,  it  shall  be  lawful  for  the  per- 
son holding  such  contract  to  make  any  payment  thereon  which  may 
become  due  previously  to  the  expiration  of  the  time  for  the  redemption 
of  said  real  estate,  and  previously  to  a  redemption  thereof  by 
the  debtor,  to  deposit  such  payment  with  the  register  of  deeds, 
in  whose  office  the  certificate  of  sale  is  required  to  l)e  filed, 
taking  such  register's  receipt  therefor,  and  in  case  such  premises  are 
redeemed  by  the  debtor  or  his  assignee,  the  payment  or  payments  so 
deposited,  shall  be  by  said  register  delivered  to  said  debtor  or  his 
assignee;  but  in  case  such  real  estate  shall  not  be  so  redeemed,  the 
payment  or  payments  shall  be  delivered  to  the  person  acquiring  said 
real  estate,  under  such  sale,  and  such  payment  so  made  and  deposited 
with  said  register,  shall  have  the  same  effect  for  the  benefit  of  the  per- 
son so  making  the  same  under  his  said  contract,  as  if  made  to  either  of 
said  parties  entitled  thereto  when  the  same  was  deposited  with  said 
register. 

Section   9226.      (11374.)      No  change. 

Sec.  141.  Leasehold  interests  in  lands  shall  be  subject  to  levy  and 
sale  upon  execution.  Proceedings  to  and  including  the  sale  shall  be 
the  same  in  all  respects  as  in  the  case  of  real  estate  sold  on  execution : 
Provided,  That  if  such  leasehold  consists  of  a  farm  lease,  the  debtor 
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shall  have  the  right  to  select  from  the  crops  growing  on  said  farm,  anj 
of  such  crops  to  the  extent  provided  for  in  subdivisions  six,  eight  and 
nine  of  section  forty-three  of  this  chapter  as  exemptions. 

New  spctlon  and  supersedes  sections  9220  (11370)  and  9227  (11380.)  Proviso  is 
new. 

Bec.  142.  T^pon  the  filing  of  such  notice  of  levy,  it  shall  be  notice  of 
all  the  rij::Iits  acquired  by  the  plaintiff  and  purchaser  at  the  sale,  and 
the  plaint  ill  in  execution  or  his  attorney,  shall  be  thereafter  entitled 
to  reasonable  notice  from  the  lessor  in  case  such  lessor  intends  to 
forfeit  the  lease  for  any  default  made  by  the  lessee,  or  person  claiming 
under  him,  to  the  end  that  such  plaintitf  shall  have  a  reasonable  oppor- 
tunity to  comply  with  the  terms  of  the  lease  and  save  a  forfeiture;  and 
in  case  t\w  plaintiff  or  execution  purchaser  is  compelled  to  pay  any 
rent  due  at  (he  date  of  sale  on  execution  or  previous  thereto,  no  re- 
demption shall  be  allowed  until  the  amount  so  paid  is  refunded  to  the 
plaintiff  or  execution  purchaser,  with  interest,  in  addition  to  the 
amount  for  which  such  leasehold  interests  may  be  sold  on  execution. 

Section  9228.      (11381.)      No  change. 

Sko.  14.*!.  When  such  leasehold  interest  is  sold  on  execution  the 
purchaser  will  be  thereupon  entitled  to  all  the  rights  and  privileges 
of  the  defendant  in  and  to  the  leasehold  premises,  and  may  immediately 
obtain  possession  thereof  from  such  defendant  or  person  holding  under 
him  in  the  manner  provided  in  the  case  of  an  unlawful  detainer  of 
lands. 

Section  9229.      (11382.)      No  substantial   change. 

Sec.  144.  The  officer  making  the  sale  shall,  within  ten  days  there- 
after, execute  to  the  purchaser  a  conveyance  of  the  leasehold  interest, 
which  conveyance,  if  the  unexpired  term  of  such  lease  then  exceeds 
three  years,  shall  be  by  deed  duly  executed  and  acknowledged,  as  in  the 
case  of  a  conveyance  of  real  estate,  which  deed  shall  be  deposited 
with  said  register  of  deeds,  but  shall  not  be  recorded  until  the  expira- 
tion of  one  year  after  the  day  of  sale,  and  the  officer  making  the  sale 
shall  endorse  on  such  deed  the  date  cm  which  it  will  be  entitled  to 
record. 

Section  9230.      (11383.)      No  change. 

Sec.  145.  In  all  cases  where  the  unexpired  term  of  the  lease  exceeds 
three  years  at  the  date  of  sale  on  execution,  the  defendant  shall  have 
one  year  after  such  sale  in  which  to  redeem  from  the  purchaser  or  his 
assigns  the  interest  so  sold  on  execution,  and  upon  such  redemption 
being  duly  made,  said  deed  shall  become  void,  and  the  defendant  shall 
be  entitled  to  repossess,  recover,  and  enjoy  the  premises  from  the 
execution  purchaser  or  assigns.  Such  redemption  may  be  made  in 
the  manner  provided  by  law  for  the  redemption  of  real  estate  sold  on 
execution. 

Section  9231.      (11384.)      No  change. 

Sec.  146.     The  term  leasehold  interest,  wherever  used  in  this  chapter, 
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shall  be  deemed  to  include  mining  licenses,  for  mining  ore  or  minerals. 
Tenancies  at  will  shall  not  be  subject  to  the  provisions  of  the  last  five 
sections. 

Section  9232.      (11385.)      No  change. 

Sbc.  147.  In  all  cases  of  redemption  of  lands  sold  on  execution; 
or  in  all  cases  of  the  sale  of  lands  on  mortgage  foreclosure;  whether 
bj  advertisement  or  chancery  sale;  or  in  all  cases  of  payment  of  judg- 
ments or  decrees  where  the  record  shows  a  levy,  or  any  other  lien 
by  mortgage,  levy,  or  lis  pendens,  it  shall  and  may  be  lawful  and  it 
is  hereby  made  the  duty  of  the  officer  making  such  sale,  or  the  person 
receiving  such  money,  or  his  attorney,  to  discharge  such  levy,  judg- 
ment, mortgage,  or  decree  from  the  record  of  the  register  of  deeds,  in 
the  proper  county  in  which  such  sale  is  made. 

Section  9054.      (10875.)     Modified. 

Sec.  148.  The  officer  who  shall  make  any  sale  on  execution,  shall,  in 
his^  return  on  the  execution,  specify  the  articles  sold,  and  the  sum  for 
which  each  article  or  parcel  was  sold;  and  if  he  shall  be  guilty  of  any 
fraud  in  the  sale,  or  in  the  return,  op  shall  unreasonably  neglect  to 
pay  any  money  collected  by  him  on  such  execution,  when  demanded 
by  the  creditor  therein,  he  shall  be  liable  to  an  action  on  the  case,  at 
the  suit  of  the  party  injured,  for  five  times  the  amount  of  the  actual 
damages  sustained  by  reason  of  'such  fraud  or  neglect. 

A  merger  of  sections  10343   (13044)   and  10351   (13052). 

Sec.  149.  If  any  person  shall  commit  or  threaten,  or  make  prepara- 
tions to  commit  any  waste  on  any  real  estate  which  shall  be  attached 
or  levied  upon  by  execution  in  any  civil  action,  the  court  from  which 
such  execution  or  attachment  shall  have  issued,  any  circuit  judge  or 
circuit  court  commissioner,  may,  on  the  application  of  the  plaintiff, 
either  in  term  or  vacation  make  an  order  restraining  such  person  from 
committing  any  waste  or  further  waste  thereon.  Any  person  who  shall 
violate  the  terms  of  any  such  order,  shall  be  deemed  guilty  of  contempt 
of  the  court  in  which  such  action  is  pending,  and  shall  be  punishable 
as  in  other  cases  of  contempt. 

Section   11123.      (18307.)      Modified. 

Sbx:.  150.  The  court  in  chancery  may  enforce  performance  of  any 
decree,  or  obedience  thereto,  by  execution  against  the  body  of  the  party 
against  whom  such  decree  shall  have  been  made,  or  by  execution  against 
the  goods  and  chattels,  and  in  default  thereof,  the  lands  and  tenements 
of  such  party;  but  no  execution  shall  be  issued  on  any  final  decree, 
until  the  same  shall  have  been  enrolled,  as  hereinbefore  provided. 

Section   468.      (11986.)     No  substantial   change. 
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CHAPTER  XXIV. 

THB   ENPOBCBMEJNT   OF    JUDGMENTS,    ORDERS  AND    DECREES    OTHER   THAN     BY 

EXECUTION. 

Section  1,  Hereafter  any  circuit  court  commissioner,  or  other  officer 
authorized  by  law,  or  any  person  duly  authorized  by  an  order  of  the 
court  to  sell  real  estate  in  pursuance  of  any  decree  or  final  order  of  the 
court  of  equity,  shall  give  a  like  notice  of  such  sale  as  is  required  by 
law  in  the  case  of  the  sale  of  real  estate  on  execution,  and  such  sale  shall 
be  conducted  in  the  same  manner,  and  the  person  making  such  sale  shall 
have  the  same  powers  and  authority,  and  be  subjected  to  the  same  liabil- 
ity as  in  case  of  sale  of  real  estate  on  execution.  All  lawful  fees  for 
advertising  and  conducting  such  sale  shall  be  added  to  the  amount  due 
on  such  order  or  decree  and  collected  therewith. 

This  is  a  new  6f>ctioD  and  merges  sections  9246  (12085),  9247  (12086),  9248  (12087). 
9249  (12088),  9250  (12089),  9251  (12090)  and  9253  (12092).  and  makes  the  sale  of 
real  estate  by  a  circuit  court  commissioner  to  enforce  decree  of  court  uniform  with  the 
tale  of  land  under  execution. 

Sec.  2.  In  the  case  of  a  decree  against  an  absent,  concealed  or  non- 
resident defendant,  process  may  issue  to.  compel  the  performance  of  such 
decree,  either  by  sequestration  of  the  real  and  personal  estate  of  the  de- 
fendant, or  such  part  thereof  as  shall  be  deemed  suflBcient;  or  where  any 
specific  estate  or  effects  are  demanded  by  the  bill,  by  causing  possession 
of  the  property  so  demanded  to  be  delivered  to  the  plaintiff. 

Section  493    (12011.)      No  substantial  change. 

Sec.  3.  Possession  in  the  case  last  mentioned  shall  not  be  delivered 
until  the  plaintiff  shall  have  given  such  security,  and  in  such  sum  as  the 
court  shall  direct,  to  abide  the  order  of  the  court  touching  the  restitu- 
tion of  the  estate  or  effects  delivered,  in  case  the  defendant  shall  appear 
and  be  admitted  to  defend  the  suit. 

Section  494.     (12012,)      No  substantial  change. 

Sec.  4.  Upon  like  security  being  given,  the  court,  when  a  sequestra- 
tion shall  have  issued,  may  order  the  decree  to  be  satisfied  out  of 
the  estate  and  effects  sequestered;  but  if  such  security  shall  not  be  given, 
the  estate  and  effects  sequestered  shall  remain  under  the  direction  of 
the  court,  to  abide  its  further  order. 

Section  495.      (12013.)      No  change. 

Si:c.  5.  Whenever  judgment  shall  have  been  recovered  against  any 
township,  village  or  city,  or  against  the  trustees  or  common  council,  or 
oflScers  thereof,  in  any  action  prosecuted  by  or  against  them  in  their 
name  of  office,  no  execution  shall  be  awarded  or  issued  upon  such  judg- 
ment, but  it  shall  be  the  duty  of  the  justice  of  the  peace  rendering  such 
judgment,  if  in  a  justice's  court,  at  any  time  after  the  time  for  appealing 
has  elapsed,  or  the  clerk  of  the  court,  if  such  judgment  shall  be  rendered 
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in  a  court  of  record  and  shall  not  be  reversed,  on  the  application  of  the 
party  in  whose  favor  snch  judgment  was  rendered,  his  attorney,  execu- 
tor, administrator,  or  assigns,  to  make  and  deliver  to  the  party  so  apply- 
ing a  certified  transcript  of  such  judgment,  showing  the  amount  and  date 
thereof,  with  the  rate  of  interest  thereon,  and  of  the  costs  as  taxed  under 
the  seal  of  the  court,  if  in  a  court  having  a  seal,  and  it  shall  be  lawful 
for  the  party  so  obtaining  such  certified  transcript  to  file  the  same  with 
the  supervisor  of  the  township,  if  such  judgment  is  against  the  township, 
or  with  the  assessing  oflScer  or  officers  of  the  city  or  village,  if  such  judg- 
ment is  against  a  city  or  village.  And  it  shall  be  the  duty  of  the  super- 
visor or  sui)ervisors  or  assessing  officer  or  officers  receiving  any  such 
certified  transcript  or  transcripts  of  any  judgment  or  judgments  to  pro- 
ceed to  assess  the  amount  thereof  with  the  costs  and  interest  from  the 
date  of  rendition  of  judgment  to  the  time  when  the  warrant  for  the  col- 
lection thereof  will  expire  upon  the  taxable  property  of  the  township, 
city  or  village,  as  the  case  may  be,  upon  the  then  next  tax  roll  of  such 
township,  city  or  village,  without  any  other  or  further  certificate  or 
certificates  than  such  certified  transcript  or  transcripts,  as  a  part  of  the 
township,  city  or  village  tax,  adding  the  total  amount  of  such  judgment 
or  judgments,  as  the  case  may  be,  to  the  other  township,  city  or  village 
taxes,  and  assessing  the  same  in  the  same  column  with  the  general  town- 
ship, city  or  village  tax.  And  it  shall  further  be  the  duty  of  such  super 
visor,  assessing  officer  or  officers  to  set  forth  in  the  warrant  attached 
to  such  tax  roll  each  judgment  separately,  stating  the  amount  thereof 
and  to  whom  payable,  and  the  same  shall  be  collected  and  returned  in 
the  same  manner  as  other  taxes.  And  it  shall  further  be  the  duty  of 
such  supervisor,  assessing  officer  or  officers,  at  the  time  when  he  or  they 
shall  deliver  such  tax  roll  to  the  treasurer  or  collecting  officer  of  any 
such  township,  city  or  village,  to  deliver  to  the  towi^ship  clerk  or  to  the 
clerk  or  recording  officer  of  any  such  city  or  village  a  statement  in  writ- 
ing under  his  hand,  setting  forth  in  detail  and  separately  such  judgment 
or  judgments  as  the  case  may  be,  stating  the  amount  of  each,  with  costs 
and  interest  as  herein  provided,  and  to  whom  payable.  And  it  shall 
be  the  duty  of  such  treasurer  or  collecting  officer  of  any  such  township, 
city  or  village,  to  collect  and  pay  said  judgment  to  the  owner  thereof 
or  his  attorney,  on  or  before  the  date  when  such  tax  roll  and  warrant 
shall  be  returnable.  In  case  any  supervisor,  treasurer,  or  other  assess- 
ing or  collecting  officer  shall  neglect  or  refuse  to  comply  with  any  of 
the  provisions  of  this  and  the  succeeding  section  of  this  chapter,  he  shall 
be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished 
by  a  fine  of  not  more  than  one  hundred  dollars  and  costs  of  prosecution, 
or  imprisonment  in  the  county  jail  for  a  period  not  exceeding  three 
months,  or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the 
court.  Nothing  herein  contained  shall  be  construed  to  exclude  other 
remedies  given  by  law  for  the  enforcement  of  such  judgment. 

Section  10482.     (13605.)     No  sabstantial  change. 

Sec.  6.  In  any  case  where  a  judgment  has  been,  or  is  hereafter  re- 
covered against  any  such  village  which,  by  reason  of  holding  no  munici- 
pal elections,  or  for  any  other  reason  has  no  available  assessing  officer 
within  the  jurisdiction  of  the  court  wherein  such  judgment  was  rendered, 
the  owner  of  such  judgment  or  any  person  knowing  the  facts,  acting  in 
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behalf  of  such  owner,  may  make  an  affidavit  showing  that  the  village 
against  which  any  such  judgment  is  pending  and  unsatisfied,  has  no 
available  as»essing  officer  within  the  said  jurisdiction,  and  file  the  same 
with  the  clerk  of  the  circuit  court  wherein  said  judgment  is,  or  with  the 
justice  of  the  peace  having  custody  of  the  docket  wherein  such  judgment 
is  written.  Whereupon  it  shall  be  the  duty  of  such  officer  as  shall  make 
said  certified  transcript,  to  attach  thereto  a  copy  of  said  affidavit,  the 
correctness  of  which  copy  shall  also  be  certified  to  in  said  certificate. 
Any  party  receiving  such  certified  transcript  of  judgment  and  affidavit 
may  file  the  same  with  the  supervisor  of  the  township  or  townships  in 
which  any  such  village,  having  no  assessing  officer,  is  located.  Where- 
upon it  shall  be  the  duty  of  said  supenusor  to  assess  the  amount  of  said 
judgment  with  costs  and  interest,  upon  the  taxable  property  of  said  vil- 
lage, which  is  without  an  assessing  officer,  and  thereafter  the  same  steps 
and  proceedings  shall  be  had  in  the  premises  as  though  it  were  a  judg- 
ment against  the  township  or  townships  within  which  said  village  is 
located,  save  that  it  shall  be  assessed  against  the  property  within  the 
corporate  limits  of  said  village  only. 

Section  10483.     (13006.)     No  change. 

Sec.  7.  When  judgment  shall  be  recovered  against  any  county  or 
the  board  of  sujjervisors  or  any  county  officer  in  an  action  prosecuted  by 
or  against  him  in  his  name  of  office,  no  execution  shall  be  awarded  or 
issued  upon  sik  h  judgment,  but  the  same,  unless  reversed,  shall  be  levied 
and  collected  as  other  county  charges,  and  when  so  collected,  shall  be 
paid  by  the  coimty  treasurer  to  the  person  to  whom  the  same  shall  have 
been  adjudged,  upon  the  delivery  of  a  proper  voucher  therefor. 

Section   2471.      {95S.)     No  substantial  change. 

Sec.  8.  No  execution  shall  issue  on  any  judgment  against  a  school 
district,  nor  shall  any  suit  be  brought  thereon,  but  the  same  shall  be 
collected  in  the  manner  prescribed  in  this  chapter. 

Section  4723.     (9938.)      No  change. 

Sec.  9.  Whenever  any  final  judgment  shall  be  obtained  against  the 
school  district,  if  the  same  shall  not  be  removed  to  any  other  court,  the 
treasurer  of  the  district  shall  certify  to  the  supervisor  of  the  township 
and  to  the  director  of  the  district  the  date  and  amount  of  such  judgment, 
with  the  name  of  the  person  in  whose  favor  the  same  was  rendered,  and 
if  the  judgment  shall  be  removed  to  another  court,  the  treasurer  shall 
certify  the  sitnie  as  aforesaid,  immediately  after  the  final  determination 
thereof  against  the  district. 

Section  4724   (09IJ9)   as  last  amended  by  act  40,  1903.     No  change. 

Sec.  10.  If  the  treasurer  shall  fail  to  certify  the  judgment  as  re- 
quired in  the  preceding  section,  it  shall  be  lawful  for  the  party  obtain- 
ing the  same,  his  executors,  administrators,  or  assigns,  to  file  with  the 
supervisor  the  certificate  of  the  justice  or  clerk  of  the  court  rendering 
the  judgment,  showing  the  facts  which  should  have  been  certified  by  the 
treasurer. 

Section  4725   (0940)   as  amended  by  act  165,  1901.     No  change. 
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Sec.  11.  If  the  district  against  whom  any  such  judgment  shall  he 
rendered  is  situated  in  part  in  two  or  more  townships,  a  certificate  there 
of  shall  be  delivered  as  aforesaid  to  the  supervisor  of  each  township  in 
which  such  district  is  in  part  situated. 

Section  4726.      (9941.)      No   change. 

Sec.  12.  The  supervisor  or  supervisors  receiving  either  of  the  cer- 
tificates of  a  judgment  as  aforesaid  shall  proceed  to  assess  the  amount 
thereof,  with  interest  from  the  date  of  the  judgment  to  the  time  when 
the  warrant  for  the  collection  thereof  will  expire,  upon  the  taxable  prop- 
erty of  the  district,  placing  the  same  on  the  next  township  assessment 
roll  in  the  column  for  school  taxes;  and  the  same  proceedings  shall  be 
had,  and  the  same  shall  be  collected  and  returned  in  the  same  manner 
as  other  district  taxes. 

Section  4727.     (9942.)      No  change. 

Sbc.  13.  When  any  judgment  or  decree  shall  have  been  obtained 
against  any  corporate  body,  or  unincorporated  board,  now  or  hereafter 
having  charge  or  control  of  any  state  institution,  no  execution  shall  be 
issued  thereon,  but  the  amount  thereof  shall  be  included  and  collected 
in  the  state  tax  and  paid  to  the  person  entitled  thereto. 

New  section. 
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CHAPTER  XXV. 

OP  ARREST  AND  BAIL   IN   CIVIL  ACTIONS. 

Section  1.  In  all  cases  where  special  bail  shall  be  required  to  be  put 
in,  a  recognizance  thereof  may  be  taken  before  any  justice  of  the  supreme 
court,  any  circuit  jud^e,  circuit  court  commissioner,  clerk  of  any  court 
of  record,  and  shall  be  filed  in  the  office  of  the  clerk  of  the  court  in 
which  the  action  is  pending. 

Section   10028.      (12675.)      No   change. 

Sec.  2.  The  reco^izance  of  special  bail  shall  be,  in  substance,  in  the 
following  form,  to  wit: 

COURT. 

A.  B.      ) 

vs.       >  In  trespass  (or  as  the  action  may  be). 
C.  D.      ) 

connty,  ss.    Be  it  remembered  that  on  this 

day  of  — in  the  year  nineteen  hundred  and 

E.  F.  and  O.  IT.,  of  the  county  of personally  appeared  be- 
fore J.  K.  (describing  the  office),  and  severally  acknowledged  themselves 
to  owe  A.  B.,  the  above  named  plaintiff,  the  sum  of  (the  sum  for  which 
the  bail  is  required),  each,  to  be  levied  upon  their  several  goods  and 
chattels,  lands  and  tenements,  upon  condition  that  if  C.  D.,  the  defend- 
ant, shall  be  condemned  in  this  action,  at  the  suit  of  A.  B.,  the  plaintiflP, 
he,  the  said  C.  r».,  shall  pay  the  costs  and  condemnation  of  the  court,  or 

render  himself  into  the  custody  of  the  sheriflp  of  the  county  of 

(the  connty  in  which  the  defendant  was  arrested),  for  the  same,  or  if 
ho  fail  so  to  do.  that  the  said  E.  F.  and  G.  H.  will  pay  the  costs  and  con- 
demnation for  him. 

Taken  and  acknowledged  the  day  ) 

and  the  year  above  written,  before  me,     \  E.  F. 

J.  K.  Clerk,  etc.  G.  H 

Section  10029.      (12676.)      No  change. 

Sec.  3.  Upon  entering  into  any  such  recognizance,  the  persons  becom 
ing  special  bail  shall  be  entitled  to  a  bail-piece  from  the  officer  taking 
the  recognizance,  in  substance,  as  follows,  to  wit: 

Court. 

county,  ss.    On  this day  of 

nineteen  hundred  and C.  D.  is  delivered  to  bail  on  a 

cepi  corpus,  unto  E.  F.  and  G.  H.,  of  the  county  of at  the 

suit  of  A.  B.,  in  the  plea  of  trespass  (or  as  the  action  may  be). 

J.  K.,  Clerk  (or  Judge,  etc.). 

Section  10030.     (12677.)      No  change. 
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Sec.  4.  Exceptions  to  special  bail  may  be  taken  by  an  endorsement 
to  that  effect  upon  the  recognizance  on  file,  within  twenty  days  after 
notice  of  putting  in  such  bail,  and  bail  shall  be  perfected  within  ten  days 
after  notice  of  such  exception. 

Section  10031.     (12678.)     No  change. 

Sbc.  5.  Special  bail  may  justify  by  aflSdavit,  before  any  oflScer  auth- 
orized to  take  recognizance  of  special  bail;  and  such  affidavit  shall  set 
forth  the  township,  or  city,  and  county,  in  this  state,  in  which  the  bail 
reside,  and  that  they  are  severally  worth  the  sum  in  which  the  defendant 
is  held  to  bail,  after  all  their  debts  are  paid. 

Section   10032.     (12679.)     No  change. 

Sec.  6.  If  special  bail  be  not  put  in  and  perfected  within  the 
time  limited  by  law,  according  to  the  rules  and  practice  of  the  court,  and 
the  plaintiff  be  satisfied  with  the  bail  taken  by  the  officer  serving  the 
writ,  he  may  take  an  assignment  of  the  bail  bond  from  the  officer  to  whom 
the  bond  was  given,  and  may  sue  thereon  in  his  own  name. 

Section   10033.      (12680.)      No   change. 

Sec.  7.  The  proceedings  in  the  suit  on  the  bail  bond  may  be  set  aside 
if  irregular,  or  stayed  on  terms,  in  order  that  a  trial  may  be  had  in  the 
original  action. 

Section  10034.     (12681.)      No  change. 

Sec.  8.  Where  the  plaintiff  has  not  lost  a  trial  in  the  original  action 
by  reason  of  default  in  not  filing  and  perfecting  special  bail,  the  court 
may  stay  the  proceedings  on  the  bail  bond,  upon  the  putting  in  and  per- 
fecting special  bail,  paying  the  costs  of  assigning  the  bail  bond,  and  of 
the  proceedings  thereon,  receiving  a  declaration  in  the  action  and  plead- 
ing issuably  to  the  merits,  so  that  the  original  cause  may  be  tried  at  the 
same  time  if  the  plaintiff  shall  so  elect,  and  if  the  plaintiff  has  lost  a 
trial  by  reason  of  such  default,  judgment  shall  be  entered  on  the  bail 
bond  as  security. 

Section  10035.      (12682.)      No  change. 

Sbc.  9.  If  special  bail  shall  not  be  put  in  and  perfected  within  the 
time  limited  therefor,  upon  filing  an  affidavit  that  such  bail  is  not  put  in 
and  perfected,  and  that  the  writ  has  been  returned  served,  a  rule  may 
be  entered  with  the  clerk  of  the  court,  in  vacation  or  in  term,  requiring 
the  sheriff  or  other  officer  making  the  arrest,  to  put  in  and  perfect 
special  bail  within  twenty  days  after  service  of  notice  of  such  rule. 

Section   10036.     (12688.)     No  change. 

Sbc.  10.  If  such  bail  be  not  put  in  and  perfected  within  the  time 
specified- in  such  rule,  upon  filing  an  affidavit  of  the  service  of  notice 
thereof,  a  rule  may  be  entered  with  such  clerk,  in  vacation  or  in  term, 
that  an  attachment  issue  against  the  sheriff,  or  other  officer  who  may 
have  made  the  arrest,  and  such  attachment  may  be  issued  accordingly. 

Section  10037.     (12684.)     No  change. 
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Sb:c.  11.  T'pon  tlie  sheriff  or  other  officer  being  brought  into  court  on 
such  attachment,  for  not  putting  in  bail  to  the  action,  the  court  may  bv 
summary  proceedings  as(»ertain  the  amount  due  to  the  plaintiff  in  the 
action,  in  the  same  manner  as  if  interlocutor^'  judgment  had  been  entered 
against  the  defendant,  and  may  render  a  judgment  against  such  sheriff 
or  other  officer  for  the  amount  so  ascertained  to  be  due,  with  the  costs 
of  the  suit  and  proceedings. 

Swtlon    10038.      (12685.)      No   change. 

Sec.  12.  If  the  court  shall  determine  that  the  amount  so  ascertained 
ought  to  be  paid  by  such  sheriff  or  other  officer,  and  such  sheriff  or  other 
officer  shall  confess  a  judgment  to  the  plaintiff,  for  the  amount  so  ascer- 
tained, with  the  costs  of  suit  and  the  proceedings,  the  court  shall  there- 
upon stay  all  other  proceedings  against  him,  until  he  shall  have  had  a 
reasonable  time  to  obtain  judgment  on  the  bond  taken  on  the  arrest 
of  the  defendant,  and  to  collect  the  amount  so  ascertained  to  be  due  to 
the  plaintiff. 

Section  10039.     (12686.)     No  chan«:e. 

Rkc.  13.  If,  in  any  such  action,  after  a  reasonable  time,  the  sheriff 
or  other  officer  shall  not  satisfy  the  plaintiff  in  the  action  the  amount  clue 
him,  with  costs  and  interest,  the  court  shall  award  execution  on  the  judg- 
ment against  such  sheriff  or  other  officer;  and  if  such  execution  be  return- 
ed unsatisfied,  in  part  or  in  whole,  the  same  proceedings  shall  be  had  on 
the  official  bond  of  such  sheriff  or  other  officer  to  collect  such  deficiency, 
as  in  other  cases  of  delinquency. 

Section    10040.      (12687.)      No   change. 

Bbc.  14.  The  sheriff  or  other  officer  who  shall  have  made  an  arrest 
may,  for  his  own  indemnity,  put  in  and  perfect  special  bail  to  the  action 
when  such  bail  shall  have  been  required  as  herein  directed,  at  any  time 
before  judgment  rendered  against  him,  on  payment  of  the  cost  of  the 
proceedings  against  him ;  and  the  putting  in  of  such  bail  by  such  officer 
shall  not  be  deemed  a  performance  of  the  condition  of  the  bond  taken 
on  the  arrest ;  but  such  officer  may,  notwithstanding,  prosecute  such  bond 
and  recover  the  amount  of  all  damages  he  may  have  sustained  by  the 
neglect  of  the  defendant  to  put  in  such  bail. 

Section  10041.      (12688.)      No  change. 

Rec.  15.  No  suit  shall  be  commenced  upon  any  recognizance  of  special 
bail,  until  an  execution  against  the  body  of  the  defendant,  having  at 
least  fifteen  days  betw^een  the  teste  and  return  thereof,  shall  have  been 
issued  to  the  sheriff  of  the  county  in  which  such  defendant  was  arrested, 
and  by  him  returned  that  the  defendant  could  not  be  found  within  his 
county. 

Section    10042.      (12680.)      No  change. 

Bec.  16.  Upon  any  such  execution  being  issued  and  delivered  to  the 
sheriff,  it  shall  be  his  duty  to  use  all  reasonable  endeavors  to  «cecute  the 
same,  notwithstanding  any  directions  he  may  receive  from  the  plaintiflP, 
or  his  attorney. 

Section   10043.      (12690.)      No  change. 
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Sec.  17.  If  it  appear  on  the  trial  of  any  sucli  action  against  bail,  that 
an  execution  against  the  body  of  the  defendant  was  not  issued  as  herein 
directed,  or  that  it  was  not  issued  in  sufficient  time  to  enable  the  sheriflP 
to  execute  the  same,  or  that  directions  were  given  by  the  plaintiff  or  his 
attorney  to  prevent  the  service  of  such  execution,  or  that  any  other  fraud- 
ulent or  collusive  means  were  used  to  prevent  such  service,  the  bail  shall 
be  entitled  to  a  verdict  in  their  favor. 

Section   10044.      (12691.)      No  change. 

Sbc.  18.  When  the  defendant  in  a  suit  shall  die  after  the  return  of 
the  execution  against  his  body,  and  before  the  expiration  of  eight  days 
from  the  return  of  the  process  served  on  his  bail,  the  court  shall  relieve 
8uch  bail  on  the  same  terms  as  if  they  had  surrendered  their  principal 
at  the  time  of  his  death. 

Section   10045.     (12692.)      No  change. 

Sec.  19.  The  special  bail  of  any  defendant  may  surrender  him  or  the 
sheriff  of  the  county  may  retake  such  defendant  into  his  custody  for  the 
reasons  set  forth  in  the  next  section,  or  such  defendant  may  surrender 
himself  in  exoneration  of  his  bail,  before  any  judge  of  a  circuit  court, 
or  a  circuit  court  commissioner. 

Section  10047    (12694)    as  nmendcd  by  act  215,   1905.     No  change. 

Sec.  20.    The  proceedings  to  effect  such  surrender  shall  be  as  follows  : 

1.  There  shall  be  produced  to  the  officer  authorized  to  accept  the 
same  two  copies  of  the  bail  piece,  upon  one  of  which  such  officer  shall 
endorse  an  order  that  the  defendant  be  committed  to  the  custody  of  the 
sheriff,  in  exoneration  of  his  bail,  which  shall  be  delivered  to  such  sheriff, 
and  shall  authorize  him  to  commit  and  detain  such  defendant,  until  he 
shall  be  duly  discharged ; 

2.  Upon  producing  to  such  officer  the  certificate  of  the  sheriff,  that 
the  defendant  has  been  committed  to,  and  remains  in  his  custody,  by  vir- 
tue of  such  order  of  commitment,  acknowledged  before  such  officer  by  the 
sheriff,  or  proved  by  a  subscribing  witness  thereto,  an  order  shall  be 
made  by  such  officer,  requiring  the  plaintiff  to  show  cause  before  him, 
at  such  time  and  place  as  he  shall  appoint,  why  the  bail  of  such  defend- 
ant should  not  be  exonerated  from  their  liability; 

3.  Upon  producing  proof  of  the  due  service  of  such  order  on  the  plain- 
tiff or  his  attorney,  such  officer  shall  proceed  to  hear  the  allegations  and 
proofs  of  the  parties ;  and  if  no  good  cause  to  the  contrary  appear,  shall 
indorse  an  order  on  the  second  copy  of  the  bail  piece,  briefly  reciting  the 
proceedings  had  before  him,  and  thereby  declaring  that  the  bail  of  such 
defendant  are  discharged  from  all  liability  as  such  bail,  in  the  suit  in 
which  such  bail  piece  was  taken ; 

4.  To  such  copy  of  the  bail  piece  shall  be  attached  the  certificate  of 
the  sheriff  hereinbefore  required,  with  the  acknowledgment  or  proof 
thereof,  the  order  to  show  cause  and  the  proof  of  the  service  thereof; 
which  paper  shall  be  immediately  filed  in  the  office  of  the  clerk  of  the 
court,  and  until  so  filed,  the  liability  of  the  bail  shall  continue; 

5.  If  the  sheriff  who  shall  have  taken  such  special  bail  bond  shall  dis- 
cover that  any  surety  to  said  bond  is  insufficient,  he  shall  re-take  into  cus 
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tody  tho  defendant  who  executed  said  bond,  in  any  place  that  he  may  be 
found,  and  may  commit  the  said  defendant  to  the  county  jail  until  other 
good  and  sufficient  surety  shall  be  offered. 

Section   10048   <12605>    as  amended  by  act  215,   1005.     No  change. 

Sec.  21.  When  a  bail  bond  shall  have  been  taken  on  the  arrest  of  a 
defendant,  the  bail  therein  may  surrender  their  principal  or  the  sheriff 
of  the  county  may  re-take  said  defendant  into  his  custody,  or  he  may 
surrender  himself  in  exoneration  of  his  bail  in  the  same  manner,  before 
the  same  officers  and  with  the  like  effect  as  provided  in  the  preceding 
section  with  respect  to  special  bail. 

Section   10049    (12696)    as  amended   by  act   215,   1005.     No  change. 
LIBERTIES  OF  JAILS  AND  ESCAPES. 

Sec.  22.  Every  person  who  shall  be  in  the  custody  of  the  sheriff  of 
any  county  by  virtue: 

1.  Of  any  capias  ad  respondendum;  or, 

2.  Of  any  execution  in  a  civil  action ;  or, 

3.  By  virtue  of  any  attachment  for  the  non-payment  of  costs;  or, 

4.  In  consequence  of  a  surrender  in  exoneration  of  his  bail;  shall  be 
entitled  to  the  liberty  of  the  jail  limits,  which  limits  shall  be  co-extensive 
with  the  limits  of  such  county,  upon  executing  a  bond  to  such  sheriff  and 
his  assigns,  as  prescribed  in  the  next  section. 

Section   10505.      (14.340.)      No  change. 

Sec.  23.  Such  bond  shall  be  executed  by  the  prisoner  and  one  or  more 
suflBeient  sureties,  being  inhabitants  and  householders  of  the  county,  in 
a  penalty,  which  shall  be  as  follows: 

1.  It  shall  be  not  less  than  double  the  amount  of  the  sum  in  which 
the  sheriff  was  required  to  hold  the  defendant  to  bail,  if  he  be  in  custody 
on  original  process,  or  be  surrendered  in  exoneration  of  his  bail  before 
judgment  docketed  against  him; 

2.  It  shall  be  not  less  than  double  the  amount  directed  to  be  levied 
by  the  attachment  or  execution,  if  he  be  in  custody  upon  attachment  or 
execution ; 

3.  It  shall  be  not  less  than  double  the  amount  for  which  judgment 
shall  have  been  rendered  against  him,  if  he  be  surrendered  after  judg 
ment  docketed. 

Section   10500.     (14341.)     No  change. 

Sec.  24.  Such  bond  shall  be  conditioned,  that  the  person  so  in  cus- 
tody of  sneh  sheriff,  shall  not  at  any  time  or  in  any  manner,  escape  or 
go  without  the  jail  limits  of  the  county,  until  legally  discharged. 

Section   10507.     (14342.)      No  change. 

Sec.  25.  Every  such  bond  taken  for  the  liberties  of  any  jail,  shall  be 
valid,  and  shall  lie  held  for  the  indemnity  of  the  sheriff  taking  the  same, 
and  of  the  yjarty  at  whose  suit  the  prisoner  executing  such  bond  shall  be 
confined. 


Section   1050S.      (14343.)      No  change. 
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Sec.  26.  If  a  sherifif  who  shall  have  taken  any  such  bond  for  the  liber- 
ties of  any  jail,  shall  discover  that  any  surety  to  such  bond  is  insufficient, 
be  may  commit  the  prisoner  who  executed  the  same  to  close  confinement 
in  such  jail,  until  other  good  and  sufficient  sureties  shall  be  offered. 

Section   10509.      (14344.)      No  change. 

Skc.  27.  The  sureties  in  any  bond  given  for  the  liberties  of  any  jail, 
may  surrender  their  principal  at  any  time  before  judgment  shall  be  ren- 
dered against  them  on  such  bond ;  but  such  bail  shall  not  be  exonerated 
thereby  from  any  liability  incurred  before  the  making  of  such  surrender. 

Section  10510.     (14345.)     No  change. 

Sec.  28.  Such  surrender  may  be  made  as  follows :  The  bail  may  take 
their  principal  to  the  keeper  of  the  jail,  and  upon  the  written  requirement 
of  such  bail,  the  keeper  shall  take  such  principal  into  his  custody,  and 
thereupon  indorse  upon  the  bond  given  for  the  limits,  an  acknowledg- 
ment of  the  surrender  of  such  principal ;  and  such  keeper  shall  also,  if 
required,  give  the  bail  a  certificate  acknowledging  such  surrender. 

Section   10511.      (14346.)      No   change. 

Sec.  29.  The  going  at  large  of  any  prisoner  who  shall  have  executed 
such  bond,  or  of  any  prisoner  who  would  be  entitled  to  the  liberties  of 
any  jail  upon  executing  such  bond,  within  the  jail  limits  of  the  county 
in  which  he  shall  be  in  custody,  shall  not  be  deemed  an  escape  of  such 
prisoner;  but  in  case  any  such  prisoner  shall  go  at  large  without  the  jail 
limits  of  such  county  without  the  assent  of  the  party  at  whose  suit  such 
prisoner  shall  be  in  custody,  the  same  shall  be  deemed  an  escape  and 
forfeiture  of  the  bond  so  executed,  and  the  sheriff  in  whose  custody  such 
prisoner  shall  have  been,  shall  have  the  same  authority  to  pursue  and 
re-take  such  prisoner,  as  if  such  escape  had  been  made  from  the  jail. 

Section  10512.      (14347.)      No  change. 

Seo.  30.  In  every  suit  brought  by  a  sheriff  on  such  bond,  the  defend- 
ants may  give  notice  of  a  voluntary  return  of  the  prisoner  to  the  liberties 
of  the  jail  from  which  he  escaped,  or  a  recaption  of  such  prisoner  by  the 
sheriff  from  whose  custody  he  escaped,  before  the  commencement  of  such 
suit,  and  may  give  evidence  thereof  in  bar  of  such  action ;  and  such  de- 
fendants shall  be  entitled  to  make  such  or  any  other  defense  to  such  suit, 
which  might  be  made  by  such  sheriff,  to  an  action  against  him  for  an 
escape. 

Section   10513.      (14348.)      No  change. 

Sec.  31.  But  if  an  action  shall  have  been  brought  against  such  sheriff 
for  such  escape,  and  due  notice  thereof  shall  have  been  given  to  the  pris- 
oner and  his  sureties  who  executed  the  bond  for  the  jail  liberties,  the 
judgment  against  such  sheriff  shall  be  conclusive  evidence  of  his  right 
to  recover  against  such  prisoner  and  his  sureties,  to  whom  such  notice 
was  given,  in  the  action  on  such  bond,  as  to  all  matters  which  were  or 
might  have  been  controverted  in  the  action  against  the  sheriff. 

Section  10514.     (14349.)     No  change. 
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Sbc.  32.  In  every  such  action  brought  by  a  sheriff  on  a  bond  executed 
for  the  jail  liberties,  if  it  shall  appear  that  judgment  has  been  rendered 
against  such  sheriff  for  the  escape  of  the  prisoner,  and  that  due  notice 
of  the  pendency  of  the  action  against  the  sheriff  was  given  to  such  pris- 
oner and  his  sureties,  to  enable  them  to  defend  the  same,  the  court  shall 
render  judgment  in  the  suit  upon  such  bond,  at  the  first  term  after  the 
commencement  of  such  suit. 

Section   10515.      (14350.)      No  change. 

Sec.  33.  But  to  entitle  any  sheriff  to  move  for  such  judgment  he  shall 
have  filed  his  declaration,  and  shall  show  to  the  court  that  he  has  given 
twenty  days'  notice  of  such  motion. 

Section  10516.      (14351.)      No  change. 

Sec.  34.  If  it  shall  appear  on  the  hearing  of  such  motion,  that  the 
defendants  have  any  meritorious  cause  of  defense,  which  was  not  contro- 
verted in  the  action  against  the  sheriff,  and  which  by  law  could  not  have 
been  so  controverted,  the  court  shall  suspend  proceedings  on  such  judg- 
ment, until  a  trial  in  such  action  shall  be  had;  but  such  judgment  shall 
remain  as  a  security  for  the  sheriff. 

Section    10517.      (14352.)      No  change. 

Sbc.  35.  If  such  defense  be  established,  the  court  shall  vacate  such 
judgment,  and  render  judgment  as  in  other  cases. 

Section    10518.      (14353.)      No   change. 

Sbc.  36.  In  every  action  brought  by  a  sheriff  on  such  bond,  the  re- 
covery of  a  judgment  against  him  for  the  escape  of  the  prisoner,  shall 
be  evidence  of  the  damages  sustained  by  him,  in  the  same  manner  as 
if  such  judgment  had  been  collected;  and  such  sheriff  shall  be  entitled 
to  recover  the  costs,  and  his  reasonable  expenses  in  defending  the  suit 
against  him,  as  part  of  his  damages. 

Section    10519.      (14354.)      No   change. 

Sec.  37.  If  any  such  bond  shall  be  forfeited,  the  party  at  whose  suit 
the  prisoner  executing  the  same  shall  have  been  confined,  or  in  case  of 
his  death,  the  executors  or  administrators  of  such  party,  shall  be  entitled 
to  an  assignment  thereof,  which  shall  be  made  by  the  sheriff  taking  the 
same,  or  his  successor  in  office,  or  in  case  of  a  vacancy  in  his  office,  by 
his  under  slieriff,  by  an  indorsement  thereon. 

Section  10520.     (14355.)      No  change. 

Sec.  38.  The  party  to  whom  such  assignment  shall  have  been  made, 
may  maintain  an  action  on  such  bond  as  assignee  of  the  sheriff  taking 
the  i^anie,  iu  the  same  cases  in  which  such  action  might  be  maintained 
by  such  sheriff,  and  upon  obtaining  judgment  therein,  he  shall  recover 
damages  for  such  breaches  of  the  condition  as  shall  have  been  assigned 
by  him,  as  follows: 

1,  If  the  prisoner  escaping  was  confined  by  virtue  of  an  execution, 
or  by  virtue  of  an  attachment  for  nonpayment  of  costs,  the  measure  of 
the  plaintiff's  damages  shall  be  the  amount  directed  to  be  levied  by  such 
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execution  or  attachment,  with  interest  thereon  to  the  time  of  such  re- 
covery. 

2.  If  such  prisoner  was  confined  by  virtue  of  a  capias  ad  responden- 
dum, or  upon  a  surrender  in  exoneration  of  his  bail,  made  before  or  after 
judgment  rendered  against  him,  the  plaintiff  shall  recover  only  the  actual 
damages  sustained  by  him. 

Section  10521.     (14356.)     No  change. 

Sec.  39.  The  acceptance  of  an  assignment  of  any  such  bond,  shall  be 
a  bar  to  any  action  by  or  on  behalf  of  the  party  receiving  such  assign- 
ment, against  the  sheriff  or  other  oflScer  making  the  same,  for  any  escape 
by  the  prisoner  executing  such  bond,  amounting  to  a  breach  of  such  bond. 

Section  10522.      (14357.)     No  change. 

Sec.  40.  In  every  action  brought  by  the  assignee  of  such  bond,  the 
defendants  shall  be  entitled  to  give  notice  of  a  voluntary  return  of  the 
prisoner  to  the  liberties  of  the  jail,  before  the  commencement  of  such 
action,  in  bar  thereof,  and  to  make  any  defense  which  they  would  be  en- 
titled to  make,  if  such  action  had  been  brought  in  the  name  and  for  the 
benefit  of  the  sheriff  to  whom  such  bond  was  executed. 

Section   10523.      (14358.)      No   change. 

Sec.  41.  In  ca?e  the  party  at  whose  suit  any  person  shall  have  been 
confined  to  the  liberties  of  a  jail,  shall  refuse  or  neglect  to  take  an  assign- 
ment of  the  bond  executed  by  such  person,  as  hereinbefore  provided,  and 
shall  prosecute  any  sheriff  for  the  escape  of  such  person,  the  court  in 
which  such  action  shall  be  pending,  shall  by  rule,  stay  all  proceedings 
upon  the  judgment  against  such  sheriff,  until  he  shall  have  had  a  reason- 
able time  to  prosecute  the  bond  taken  by  him,  and  to  collect  the  amount 
of  any  judgment  he  may  recover  thereon. 

Section  10524.      (14350.)      No  change. 

Sec.  42.  But  the  last  preceding  section  shall  not  extend  to  authorize 
such  stay  of  proceedings  in  any  action  where  the  judgment  shall  have 
been  recovered  against  any  sheriff,  for  any  escape  committed  with  the 
assent,  aid  or  assistance  of  such  sheriff. 

Section   10525.      (14360.)      No  change. 

OF  ESCAPES  AND  LIABILITY  OF  SHERIFFS  THEREFOR. 

Sec.  43.  All  prisoners  committed  to  any  jail  upon  process  for  con- 
tempt, or  committed  for  misconduct  in  the  cases  prescribed  by  law,  except 
on  attachments  for  the  non-payment  of  costs,  shall  be  actually  confined 
and  detained  within  such  jail  until  they  shall  be  from  thence  discharg- 
ed by  due  course  of  law,  or  shall  be  removed  to  some  other  jail  or  place 
of  confinement  in  the  cases  provided  by  law;  and  if  any  slieriff  or  keeper 
of  a  jail  shall  permit  or  suffer  any  prisoner  so  committed  to  such  jail, 
to  go  or  be  at  large  out  of  his  prison,  except  by  virtue  of  some  writ  of 
hal>eas  corpus  or  rule  of  court,  or  in  such  other  cases  as  may  be  provided 
by  law,  he  shall  be  liable  to  the  party  aggrieved,  for  his  damages  sus- 
taine<l  thereby  and  shall  be  deemed  guilty  of  a  misdemeanor. 

Section   10526.      (14361.)      No  change. 
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Sec.  44.  If  any  prisoner  committed  to  any  jail,  by  virtue  of  any 
capias  ad  respondendum,  or  upon  a  surrender  in  exoneration  of  his  bail, 
made  either  before  or  after  judgment  rendered,  shall  go  or  be  at  large, 
without  the  jail  limits  of  the  county  in  which  he  shall  have  been  imprison- 
ed, without  the  assent  of  the  party  at  whose  suit  such  prisoner  shall  have 
been  committed,  the  same  shall  be  deemed  an  escape  of  such  prisoner, 
and  the  sheriff  having  charge  of  such  jail  shall  be  answerable  therefor 
to  such  party  in  an  action  of  trespass  on  the  case  to  the  extent  of  the 
damages  sustained  by  him. 

Section  10527.      (14362.)     No  change. 

Sex:.  45.  If  any  prisoner  committed  to  any  jail,  in  execution  in  a  civil 
action,  or  upon  an  attachment  for  the  non-payment  of  costs,  shall  go  or 
be  at  large  without  the  jail  limits  of  the  county  in  which  he  shall  have 
been  imprisoned,  without  the  assent  of  the  party  at  whose  suit  such  pris- 
oner shall  have  been  committed,  the  same  shall  be  deemed  an  escape  of 
such  prisoner,  and  the  sheriff  having  charge  of  such  jail  shall  be  answer 
able  therefor  to  such  party  for  the  debt,  damages,  or  sum  of  money  for 
which  such  prisoner  was  committed,  to  be  recovered  in  an  action  of  debt 
or  of  trespass  on  the  case. 

Section  10528.     (14363.)     No  change. 

Sec.  46.  In  every  action  against  a  sheriff  or  other  oflScer,  for  the 
escape  of  any  prisoner,  the  defendant  may  give  notice  that  before  the 
commencement  of  such  action,  such  prisoner  voluntarily  returned  to  the 
jail  from  which  he  escaped,  or  within  the  liberties  thereof;  or  that  80(4 
defendant  re-took  such  prisoner,  and  had  him  within  the  jail  from  which 
he  escaped,  or  within  the  liberties  thereof,  before  the  commencement  of 
such  action;  and  in  either  case  that  such  escape  was  made  without  the 
consent  of  such  defendant. 

Section   10529.     (14864.)     No  change. 

Sec.  47.  Every  sheriff  or  other  officer,  who  shall  demand  or  receive 
any  reward,  gratuity,  or  valuable  thing,  to  procure,  assist,  connive  at, 
or  permit  any  escape  of  any  prisoner  in  his  custody,  shall  be  deemed 
guilty  of  a  misdemeanor. 

Section   10530.      (14365.)     No  change. 

Sec.  48.  Every  sheriff  or  other  officer  who  shall  be  convicted  of  a  vio- 
lation of  the  last  section,  shall  forfeit  his  office,  and  shall  be  forever 
thereafter  incapable  of  executing  the  same. 

Section   10531.      (14366.)      No  change. 

Sec.  49.  Whenever  in  any  civil  action,  any  person  shall  be  commit- 
ted to  any  jail  in  default  of  bail,  or  by  virtue  of  an  execution  issued  or 
proceeding  founded  on  a  judgment  rendered  in  such  suit,  the  plaintiff 
or  defendant  at  whose  instance  such  person  shall  be  so  imprisoned,  shall 
pay,  on  demand,  to  the  sheriff  or  the  keeper  of  the  common  jail  of  the 
county,  the  expenses  of  the  board  and  keeping  of  such  person  so  im- 
prisoned; and  the  said  sheriff  or  keeper  of  said  jail  shall  not  be  required 
to  retain  such  person  any  longer  in  jail  than  such  expenses  of  said  board 
and  keeping  shall  be  paid  in  advance;  nor  shall  such  expenses  constitute 
any  charge  against  the  county. 

This   last   section    merges    sections    10r>r»3    (14388)    and    10554    (14889).      Modified. 
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CHAPTER  XX Vr. 

OF  PROCEEDINGS  BY  ATTACHMENT   IN   COriri'S  OF  UKCOKD. 

Section  1.  Any  creditor  shall  be  entitled  to  proceed  by  attachment 
against  his  debtor  in  the  circuit  court  of  the  county  in  which  the  creditor 
or  the  debtor  (or  in  case  of  joint  debtors,  either  of  them)  shall  reside, 
if  the  debtor  have  property  subject  to  attachment  in  said  county;  and 
in  case  the  debtor  has  no  property  in  said  county,  or  is  a  non-resident 
of  this  state,  th6n  in  the  circuit  court  of  any  county  where  the  property 
of  the  debtor  subject  to  attachment,  may  be  found,  in  the  cases^  upon 
the  conditions,  and  in  the  manner  provided  in  this  chapter. 

Section' 10555.      (13356.)      No  change. 

Sec.  2.  Before  any  such  writ  of  attachment  shall  be  executed,  the 
plaintiff,  or  some  person  in  bis  behalf,  shall  make  and  annex  thereto  an 
affidavit,  stating  that  the  defendant  therein  is  indebted  to  the  plaintiflP, 
and  specifying  the  amount  of  such  indebtedness  as  near  as  may  be,  over 
and  above  all  legal  set-offs,  and  that  the  same  is  due  upon  contract,  or 
upon  judgment  or  decree,  and  containing  a  further  statement  that  the 
deponent  knows,  or  has  good  reason  to  believe,  either: 

1.  That  the  defendant  has  absconded,  or  is  about  to  abscond  from 
this  state,  or  that  he  is  concealed  therein,  to  the  injury  of  his  creditors; 
or, 

2.  That  the  defendant  has  assigned,  disposed  of  or  concealed,  or  is 
about  to  assign,  dispose  of  or  conceal  any  of  his  property  with  the  intent 
to  defraud  bis  creditors;  or, 

3.  That  the  defendant  has  removed,  or  is  about  to  remove  any  of  his 
property  out  of  this  state,  with  intent  to  defraud  his  creditors ;  or, 

4.  That  he  has  fraudulently  contracted  the  debt,  or  incurred  the  obli- 
gation respecting  which  the  suit  is  brought;  or, 

5.  That  the  &fendant  is  not  a  resident  of  this  state,  and  has  not  re- 
sided therein  for  three  months  immediately  preceding  the  time  of  mak- 
ing such  affidavit :  or, 

6.  That  the  defendant  is  a  foreign  corporation :  Provided,  That  such 
affidavit  shall  not  be  deemed  insufficient  by  reason  of  the  intervention 
of  a  day  between  the  date  of  the  jurat  to  such  affidavit,  and  the  issuing 
of  the  writ,  and  that  when  the  person  making  such  affidavit  shall  reside 
in  any  other  county  in  this  state,  than  that  in  which  the  writ  of  attach- 
ment is  to  issue,  one  day's  time  for  every  thirty  miles  travel,  by  the  usual 
post  route,  from  the  residence  of  such  person  to  the  place  from  which  such 
writ  shall  issue,  shall  be  allowed  between  the  date  of  such  jurat  and  the 
issuing  of  such  writ,  and  Sundays  and  legal  holidays  shall  not  be  counted 
as  intervening  days  in  any  case. 

Section   10666.      (13357.)      Modified. 

Sec.  3.  In  any  county  where  the  plaintiff  may  reside,  other  than  the 
one  wherein  the  principal  office  of  any  domestic  corporation  may  be 
located,  a  writ  of  attachment  may  be  the  first  process  against  any  cor- 


Digitized  by  VnOOQlC 


228 

poration,  which  shall  be  served  in  the  same  manner  as  other  writs  of 
attachment  issuing  out  of  the  court  wherein  suit  is  commenced;  and  upon 
the  return  of  such  service  being  made,  such  corporation  shall  be  deemed 
to  be  in  court,  and  the  like  proceedings  as  near  as  may  be,  shall  be  there- 
upon had  as  in  cases  of  suits  against  individuals:  Provided,  That  this 
section  shall  not  apply  to  railroad  companies  or  corporations  whose  right 
of  way,  or  any  part  of  same,  is  within  the  boundaries  of  the  state  of  Mich- 
igan, noj-  to  navigation  companies  or  corporations. 

Part  of  section   10468.      (13513.) 

Sec.  4.  Such  writ  of  attachment  shall  be  indorsed  in  the  same  cases, 
and  in  the  same  manner,  as  original  writs  are  required  by  law  to  be  in- 
dorsed, by  some  person  as  security  for  costs,  and  with  the  like  effect. 

Section   10557.     (18858.)      No  change. 

Skc.  5.  No  writ  of  attachment  shall  be  issued  under  the  provisions 
of  this  chapter,  unless  the  amount  stated  in  such  affidavit  as  due  to  the 
I)lain1iff.  over  and  above  all  legal  set-offs,  shall  exceed  the  sum  of  one 
hundred  dollars. 

Section   10558.     (13359.)     No  change. 

Sec.  6.  Such  writ  shall  command  the  sheriff,  or  other  officer  to  whom 
it  may  be  directed,  to  attach  so  much  of  the  lands,  tenements,  goods, 
chattels,  moneys,  and  effects  of  the  defendant  not  exempt  from  execution, 
wheresoever  the  same  may  be  founjrl  within  the  county,  as  will  be  suffi- 
cient to  satisfy  the  plaintiff's  demand,  and  safely  keep  the  same  to  satisfy 
any  jud^nnent  that  may  be  recovered  by  the  plaintiff  in  such  attach- 
ment, and  also  to  summon  the  defendant,  if  to  be  found  within  his 
county,  or  in  any  county  where  he  may  have  seized  property  under  and 
by  virtue  of  such  writ,  to  appear  before  the  circuit  court,  at  the  time 
and  place  to  be  specified  in  such  writ,  to  answer  the  plaintiff;  and  such 
writ  shall  be  tested  and  made  returnable  in  the  same  manner  as  other 
writs  issuing  out  of  the  circuit  court. 

Section   10559.      (13360.)      No  substantlnl   chanBO. 

Sec.  7.  The  provisions  of  chapter  twenty-three  of  this  act,  relating 
to  exemptions  from  execution,  and  the  manner  of  levying  upon  property 
belonjjins:  to  a  class  or  species  in  which  exemptions  are  by  law  allowed^ 
shall  be  applicable  to  the  levy  of  attachments  in  like  cases. 

New  section. 

Si:c.  8.  The  sheriff  or  other  officer  to  whom  such  writ  shall  be  direct- 
ed, shall  execute  the  same  on  or  before  the  return  day  thereof,  by  seizing 
so  much  of  the  lands,  tenements,  goods,  chattels,  moneys  and  effects  of 
the  defendant,  wheresoever  the  same  may  be  found  in  his  county,  as  will 
be  siillicient  to  satisfy  the  demand  and  costs,  and  by  making  an  inventory 
thereof,  and  serving  a  copy  of  such  attachment  and  inventory,  certified 
by  him,  upon  the  defendant,  if  he  can  be  foimd  in  his  county;  and  in 
case  any  yiroperty  of  the  defendant  is  found  and  seized  in  said  county, 
but  not  sufficient  to  satisfy  the  demand  and  costs,  then  said  officer  shall 
seize  other  property  of  the  defendant,  subject  to  attachment,  sufficient 
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with  that  seized  within  his  county  to  satisfy  the  demand  and  costs, 
wherever  the  same  may  be  found  within  the  state,  and  shall  serve  a  copy 
of  such  attachment  and  inventory  upon  said  defendant,  if  found  within 
either  county  where  property  has  been  seized  under  this  writ,  and  in 
case  any  defendant  shall  not  be  found  in  either  county  where  property 
has  been  seized,  such  service  may  be  made  in  any  county  within  this  state 
by  the  sheriff  of  the  county  wherein  such  defendant  may  be:  Provided, 
however,  That  in  case  of  several  attachments  of  the  same  property,  it 
shall  be  necessary  to  make  an  inventory  and  serve  a  copy  thereof  only 
with  the  first. 

Section   10560.      (13361.)      No  change. 

Sec.  9.  The  property  so  attached  shall  be  appraised  by  two  disinter 
ested  freeholders  of  the  county  in  which  said  property  was  seized,  who 
shall  first  be  sworn  by  the  officer  to  make  a  true  appraisement  thereof, 
which  appraisement  shall  be  signed  by  such  freeholders  and  returned 
with  the  writ:  Provided,  That  in  case  of  several  attachments  of  the 
same  property,  one  inventory  and  appraisal  shall  be  sufficient,  and  the 
subsequent  attachment  shall  be  served  on  the  property  as  in  the  hands 
of  the  officer,  by  reference  to  the  inventory  and  appraisal  under  the  first 
writ. 

Section   10561.     (13362.)     No  change. 

Sec.  10.  In  attaching  real  estate,  or  any  right  or  interest  in  land, 
it  shall  not  be  necessary  that  the  officer  should  enter  upon  the  land  or 
be  within  view  of  it ;  and  in  attaching  shares  of  stock,  or  the  interest  of 
a  stockholder  in  any  corporation  organized  under  the  laws  of  this  state, 
the  levy  shall  be  made  in  the  manner  provided  by  law  for  the  seizure  of 
such  property  on  execution. 

Section  10562.      (13363.)      No  change. 

Sec.  11.  Such  attachment  shall  bind  the  goods  and  chattels  so  attach- 
ed from  the  time  they  were  attached. 

Section  10563.   (13364.)     No  change. 

Sec.  12.  Keal  estate  attached  shall  be  bound,  and  the  attachment 
shall  be  a  lien  thereon  from  the  time  when  a  certified  copy  of  the  attach- 
ment, with  a  description  of  the  real  estate  attached,  shall  be  deposited 
in  the  office  of  the  register  of  deeds  in  the  county  where  the  real  estate 
attached  is  situated. 

Section  10564.  (13365.)     No  change. 

Sec.  13.  Each  register  of  deeds  shall  note  on  every  such  certified  copy, 
the  day,  hour  and  minute  when  he  received  it,  and  shall  also  enter  in 
a  book  to  be  kept  by  him  for  that  purpose,  the  names  of  the  parties  in 
such  writ,  designating  who  is  plaintiff  and  who  defendant,  the  time  when 
the  land  was  attached,  a  correct  description  of  the  land  attached,  and 
the  time  when  such  copy  was  deposited. 

Section   10566.      (13366.)      No  change. 

Sec.  14.    The  register  of  deeds  shall  be  entitled  to  a  fee  of  twenty-five 
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cents  for  his  services  in  each  case,  to  be  paid  on  the  delivery  of  such 
copy;  and  the  appraisers  of  the  property  attached  pursuant  to  the  pro- 
visions of  this  chapter,  shall  each  be  entitled  to  receive  two  dollars  for 
each  day,  and  one  dollar  for  each  half  day  necessarily  occupied  by  him 
in  the  appraisal,  and  six  cents  per  mile  for  traveling  one  way,  to  be  paid 
on  the  rendition  of  the  services;  which  fees  and  compensation  may  be 
taxed  for  the  plaintiff  in  his  bill  of  costs. 

Section  10566.     (13367.)     No  change. 

Sex:!.  15.  The  property  attached  shall  remain  in  the  hands  of  the  officer 
serving  the  attachment,  unless  the  defendant  or  any  other  person  in 
whose  possession  such  property  may  have  been  found,  shall,  before  judg- 
ment in  such  suit,  deliver  to  the  officer  a  bond,  executed  to  him  by  two 
or  more  sufficient  sureties,  b^ing  freeholders  within  this  state,  either 
with  or  without  such  defendant,  or  other  person,  to  the  satisfaction  of 
such  officer,  as  hereinafter  provided. 

Section  10567.      (13368.)     No  change. 

Sec.  16.  Such  bond  may  be  in  a  penalty  double  the  amount  specified 
in  the  affidavit  annexed  to  the  writ,  as  due  to  the  plaintiff,  conditioned 
for  the  payment  of  any  judgment  which  may  be  recovered  by  the  plain- 
tiflP  in  the  suit  commenced  by  such  attachment,  within  sixty  days  after 
such  judgment  shall  be  rendered;  or  in  a  penalty  double  the  appraised 
value  of  the  property,  and  conditioned  that  such  property  shall  be  pro- 
duced in  like  condition  as  when  received,  to  satisfy  any  execution  that 
may  be  issued  on  any  judgment  to  be  recovered  by  the  plaintiff  upon  such 
attachment. 

Section    10568.      (13369.)      No    change. 

Sec.  17.  Upon  the  execution  and  delivery  of  such  bond  as  provided 
in  the  preceding  sections,  the  property  attached  shall  be  delivered  by 
the  officer  to  the  defendant  or  person  in  whose  possession  the  same  shall 
have  been  fpund,  but  the  suit  shall  not  be  discontinued  or  in  any  way 
atfected  by  such  delivery. 

Section  10569.      (13370.)     No  change. 

Se?c.  18.  In  case  of  a  failure  to  perform  the  condition  of  any  such 
bond,  the  plaintiff  in  such  attachment  may  prosecute  a  suit  thereon  In 
his  own  name;  and  shall  be  entitled  to  recover  thereon  the  full  value  of 
the  j»roperty  attached,  or  so  much  thereof  as  shall  be  sufficient  to  satisfy 
the  judgment  rendered  on  such  attachment,  with  interest  and  costs. 

Section    10570.      (13371.)      Modified. 

Sec.  19.  Upon  the  return  of  such  writ,  if  it  appear  that  a  copy  thereof 
has  been  personally  served  on  the  defendants,  or  either  of  them,  or  if 
either  of  the  defendants  shall  appear  in  the  suit,  the  same  proceedings 
may  be  thereupon  had  in  such  suit,  in  all  respects,  as  upon  the  return 
of  an  original  writ  of  summons  personally  served,  in  a  suit  commenced 
by  such  summons. 

Section  10571.      (13372.)      No  change. 

Rec.  20.    If  it  appear  by  the  return  of  such  writ  that  any  property  has 
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been  attached  thereon,  and  that  neither  of  the  defendants  could  be  found, 
the  plaintiff  shall,  within  thirty  days  after  such  return,  unless  the  de- 
fendants or  some  of  them  shall  sooner  appear  in  the  suit,  cause  a  notice 
to  be  published  in  some  newspaper  printed  in  the  county  for  which  said 
circuit  court  is  held,  and  if  no  newspaper  is  printed  in  said  county,  then 
in  some  newspaper  printed  in  the  judicial  circuit  in  which  such  writ 
shall  be  returned,  which  notice  shall  state  the  names  of  the  parties,  the 
time  when,  from  what  court,  and  for  what  sum  the  writ  was  issued,  and 
when  the  same  was  returnable,  and  shall  be  published  for  six  successive 
weeks,  and  if  any  plaintiff  shall  neglect  to  cause  such  notice  to  be  so 
published,  as  required  in  this  section,  the  attachment  shall  be  dismissed 
with  costs:  Provided,  That  such  notice  may  be  personally  served  on 
any  defendant  wherever  found,  and  in  case  of  such  service  no  publication 
thereof  shall  be  required. 

Section  10572.     (13873.)     No  change. 

Sec.  21.  If  any  bond  shall  have  been  given  to  the  sheriff  or  other 
officer  serving  the  writ,  as  hereinbefore  provided,  he  shall  state  the  fact 
in  his  return  to  the  attachment,  and  return  and  file  such  bond  therewith ; 
and  if  any  such  bond  shall  be  given  after  the  return  of  the  w^rit,  and 
before  judgment,  such  sheriff  or  other  officer  shall  immediately  cause  the 
same  to  be  filed  in  the  clerk's  office  to  which  such  writ  was  returned,  and 
give  notice  thereof  to  the  plaintiff  or  his  attorney. 

Section  10573.     (13374.)      No  change. 

Sec.  22.  In  all  actions  based  upon  tort,  if  in  addition  to  the  affidavit 
hereinbefore  required,  the  plaintiff  shall  also  in  such  affidavit  set  forth 
in  detail  his  cause  of  action,  the  circuit  judge  of  the  circuit  in  which  such 
action  is  commenced,  may  make  an  order  authorizing  the  issuance  of  an 
attachment  in  said  cause,  specifying  in  such  order  the  amount  or  value 
of  the  property  which  may  be  attached  by  virtue  thereof ;  and  it  shall  be 
required  in  such  order  that  the  plaintiff  file  a  sufficient  bond,  with  a  pen- 
alty fixed  in  said  order,  and  with  sureties  to  be  approved  by  the  clerk 
of  the  court,  conditioned  that  said  plaintiff  prosecute  said  suit  with  dili- 
gence, and  will  pay  any  damages  and  costs  that  may  be  awarded  to  the 
defendant  in  said  attachment,  either  in  said  suit,  or  in  any  action  brought 
by  said  defendant  for  damages  accruing  by  reason  of  such  attachment. 
Except  as  herein  otherwise  provided,  the  proceedings  under  such  attach- 
ment shall  be  the  same  as  in  other  attachment  cases. 

New  section. 

Sbc.  23.  The  plaintiff  shall  file  his  declaration  in  said  attachment  in 
the  same  manner  and  within  the  same  time  and  serve  the  same  as  is 
provided  by  the  rules  and  practice  governing  proceedings  in  circuit  court 
in  other  cases  in  assumpsit.  If  a  copy  of  the  attachment  shall  not  have 
been  served  upon  any  of  the  defendants  and  none  of  them  shall  appear 
in  the  suit,  the  plaintiff,  on  filing  an  affidavit  of  publication  of  the  notice 
hereinbefore  required  for  six  successive  weeks,  or  on  filing  due  proof 
of  personal  service  of  such  notice  on  any  defendant  not  less  than  fifteen 
days  prior  to  the  filing  of  such  proof,  may  proceed  in  such  suit  as  if  a 
copy  of  such  attachment  had  been  personally  served  upon  the  defend- 
ants. 

Section   10674    (13375)   as  amended  by  act  30,   1907.     No  change. 


Digitized  by 


Google 


232 

Sec.  24.  If  any  defendant  not  served  with  a  copy  of  the  attachment, 
shall  appear  at  any  time  before  judgment,  he  may  be  admitted  by  the 
court  to  defend  the  suit,  upon  such  terms  as  such  court  may  deem  reason- 
able. 

Section   10576.      (13376.)      No  change. 

Sec.  25.  When  a  copy  of  the  attachment  shall  have  been  personally 
served  on  the  defendant,  or  such  defendant  shall  have  appeared  in  the 
suit,  judgment  shall  be  rendered,  and  execution  shall  issue  thereon,  in 
the  same  manner  and  with  the  like  effect  as  in  a  suit  commenced  by  sum- 
mons, in  which  the  summons  shall  have  been  returned  personally  served, 
except  that  by  virtue  of  such  execution,  the  officer  to  whom  the  same 
shall  be  directed  and  delivered  may  sell  any  property  attached  in  the 
suit,  and  remaining  in  the  hands  of  the  officer  who  served  the  attachment, 
wherever  the  same  may  be  in  this  state. 

Section   10576.      (13377.)     No  chaDge. 

Sbc.  26.  When  a  copy  of  the  attachment  shall  not  have  been  served, 
and  the  defendant  shall  not  have  appeared  in  the  suit,  judgment  shall 
be  rendered,  and  execution  may  issue  in  the  same  form  as  if  such  copy 
had  been  personally  served,  but  such  judgment  shall  not  be  conclusive 
against  the  defendant,  and  such  execution  shall  only  authorize  the  oflS- 
cer  to  whom  it  is  directed  to  sell  the  property  attached  in  such  suit. 

SectioD  10577.     (13378.)     No  chaDge. 

Sec.  27.  In  the  case  specified  in  the  last  section,  the  attorney  issuing 
the  execution  shall  indorse  thereon  or  annex  thereto  a  description  of  the 
property  so  attached,  with  a  direction  to  the  officer  to  sell  the  same,  or 
so  much  thereof  as  may  be  sufficient  to  satisfy  the  execution,  and  not  to 
ieyy  the  same  or  any  part  thereof  upon  any  other  property. 

Section  10578.     (13879.)     No  change. 

Sec.  28.  If  a  bond  shall  have  been  given  to  the  officer,  conditioned 
for  the  payment  of  the  judgment,  as  provided  in  the  fifteenth  and  sii- 
teentli  sections  of  this  chapter,  and  judgment  be  rendered  in  favor  of  the 
plaintiff,  it  shall  not  be  necessary  to  issue  any  execution  upon  such  judg- 
ment, to  entitle  such  plaintiff  to  sue  on  such  bond. 

Section  10579.     (13380.)     No  substantial  change. 

Sec.  29.  When  any  of  the  property  taken  in  an  attachment  shall  con- 
sist of  animals  or  perishable  property,  the  court,  or  any  judge  thereof, 
may  make  an  order,  directing  such  property  to  be  sold,  and  the  money 
arising  from  such  sale  to  be  brought  into  court,  to  abide  the  order  of 
such  court. 

Section    10580.      (13381.)      No  change. 

Sec.  30.  Upon  such  order  for  a  sale  being  made,  the  officer  having 
such  property  shall  advertise  and  sell  the  same,  in  the  same  manner  that 
personal  property  of  like  character  is  required  to  be  advertised  and  sold 
on  execution,  and  shall  deposit  the  proceeds  thereof  with  the  clerk  to 
whose  office  the  attachment  is  required  to  be  returned. 

Section  10581.     (13382.)     No  change. 
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Sec.  31.  If  the  plaintiff  recover  judgment,  the  court  may  order  such 
money  to  be  paid  to  the  plaintiff  thereon ;  but  if  judgment  be  rendered 
against  the  plaintiff,  or  the  suit  be  discontinued,  or  the  attachment  dis- 
missed, the  court  shall  order  such  money  to  be  paid  to  the  defendant,  or 
person  entitled  thereto. 

Section  10582.     (13383.)     No  change. 

Sec.  32.  The  practice  in  actions  commenced  by  attachment  shall  be 
the  same  in  all  respects  as  in  personal  actions  commenced  by  summons, 
as  near  as  may  be,  except  as  otherwise  provided  by  law. 

Section  10583.     (13384.)     No  change. 

Sec.  33.  When  two  or  more  persons  are  jointly  indebted  as  joint 
obligors,  partners,  or  otherwise,  and  an  affidavit  shall  be  made,  as  pro- 
vided in  section  two  of  this  chapter,  so  as  to  bring  one  or  more  of  such 
joint  debtors  within  its  provisions,  and  amenable  to  the  process  of  attach 
ment,  then  the  writ  of  attachment  shall  issue  against  the  property  and 
effects  of  such  as  are  so  brought  within  the  provisions  of  said  section; 
and  the  officer  shall  be  also  directed  in  said  writ  to  summon  all  such  joint 
debtors  as  may  be  named  in  the  affidavit  attached  thereto,  to  answer  to 
the  said  actions  as  in  other  cases  of  attachment. 

Section  10584.     (13385.)     No  change. 

Sec.  34.  If  any  estate  which  shall  be  attached  shall  be  subject  to  a 
mortgage,  or  other  incumbrance,  and  the  mortgage  shall  be  redeemed, 
or  the  incumbrance  removed  before  the  sale  on  the  execution,  such  estate 
may  be  sold  on  such  execution  in  the  same  manner  and  with  the  same 
effect  as  if  the  mortgage  or  other  incumbrance  had  never  existed. 

Section  10585.     (13886.)     No  change. 

Sec.  35.  Whenever  the  plaintiff  shJlll  be  entitled  to  a  writ  of  attach- 
ment by  virtue  of  sections  one  and  two  of  this  chapter,  except  that  the 
debt  owing  to  him  by  the  debtor  is  not  due,  he  may  begin  and  prosecute 
his  suit  by  attachment  by  complying  with  the  provisions  of  this  chapter : 
Provided,  however,  That  before  any  such  writ  of  attachment  shall  issue, 
the  plaintiff,  or  some  person  in  his  behalf,  shall  make  an  affidavit  in  com- 
pliance with  section  two  of  this  chapter,  except  that  instead  of  stating 
that  such  indebtedness  is  due,  such  affidavit  shall  state  when  the  same 
will  become  due,  and  show  reasons  for  the  immediate  issuance  of  said  writ 
to  the  satisfaction  of  a  circuit  judge,  and  obtain  his  order  indorsed  on 
such  affidavit  that  such  writ  may  issue  and  be  proceeded  with;  and  no 
other  or  further  affidavit  shall  be  reciuired,  and  said  lien  so  created  shall 
continue  until  the  final  decision  in  said  cause,  unless  otherwise  dis- 
charged: Provided^  further,  No  judgment  shall  be  taken  upon  such  in- 
debtedness until  the  same  shall  have  matured  by  the  terms  thereof. 

Section  10586.      (13387.)      No  substantial  change. 

Sec.  36.  In  any  acticm  founded  on  contract,  judgment  or  decree,  which 
has  been  or  may  hereafter  be  commenced,  by  summons  or  declaration,  in 
any  court  of  record  in  this  state,  the  plaintiff  may,  at  any  time  before 
judgment  shall  be  rendered  therein,  proceed  by  attachment,  in  the  same 
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action,  against  the  property  of  the  defendant,  in  the  manner  hereinafter 
provided. 

Section  10588.     (1838P.)     Modified. 

Sec.  37.  At  any  time  after  said  summons  or  declaration  shall  have 
been  personally  served  on  the  defendant  or  defendants,  or  either  of  them, 
the  plaintiflf,  or  some  person  in  his  behalf,  may  make  and  file  with  the 
clerk  of  the  court  in  which  such  action  shall  have  been  commenced,  an 
affidavit,  which  affidavit  shall  conform  to  and  be  governed  by  the  provi- 
sions of  section  two  of  this  chapter. 

Section  10589.      (18300.)     No  substantial  change. 

Ret.  38.  Upon  filing  such  affidavit,  paid  clerk  shall  issue  a  writ  of 
attachment,  which  writ  shall  recite  the  commencement  of  said  action, 
and  shall  command  the  sheriflf  to  attach  so  much  of  the  lands,  tenements, 
goods,  chattels,  moneys  and  effects  of  the  defendant,  not  exempt  from 
execution,  wherever  the  same  may  "be  found  in  the  county,  as  shall  be 
sufficient  to  satisfy  the  plaintiff's  demand  and  safely  keep  the  same  to 
satisfy  any  judgment  that  may  be  recovered  by  the  plaintiff  in  sxKfh 
action;  and  in  case  any  property  of  the  defendant  is  found  and  seized 
in  said  county,  but  not  sufficient  to  satisfy  the  demand  and  costs,  to 
attach  other  property  of  the  defendant  subject  to  attachment,  sufficient 
with  that  seized  within  his  county,  to  satisfy  the  demand  and  costs, 
wherever  the  same  may  be  found  within  this  state;  and  such  writ  of 
attachment  may  be  made  returnable  in  not  less  thta  fdfurteen  nor  more 
than  thirty  days  from  the  issue  thereof. 

-  Section  10590.     (1S891.)     No  change. 

Sbjc.  39.  The  subsequent  proceedings  by  virtue  of  such  attachment, 
so  far  as  the  same  are  not  herein  provided  for,  shall  be  the  same  as  in 
«uits  commenced  by  attachment,  so  far  as  the  same  are  applicable,  except 
that  no  additional  declaration  shall  l)e  made  necessary  by  such  writ  of 
attachment;  and  any  judgment  recovered  in  the  action,  in  favor  of  the 
plaintiff,  shall  be  conclusive  against  the  defendant,  who  shall  have  been 
personally  served  with  the  original  summons  or  declaration;  and  the 
execution  issued  thereon  shall  authorize  the  levying  upon  and  selling  of 
any  property  of  the  defendant  so  personally  served,  not  exempt  from 
execution,  as  well  as  the  property  attached,  whether  such  attachment 
shall  have  been  personally  served  or  not. 

Section   10591.      (13392.)      No  substantial   change. 

Rbc.  40.  The  defendant  shall  have  the  same  right  to  procure  said  at- 
tachment to  be  dissolved  as  in  other  cases;  but  the  dissolution  of  such 
attachment  shall  have  no  other  effect  on  the  proceedings  than  to  release 
the  property  attached. 

Section   10592.      (13393.)      No  substantial  change. 

Sbc.  41.  The  bond  to  be  given  by  the  defendant  for  the  discharge  of 
the  property  so  attached,  shall  be  in  a  penalty  at  least  double  the  amount 
specified  in  the  affidavit  filed  in  the  cause,  as  due  to  the  plaintiff,  and 
shall  be  conditioned  for  the  payment  of  any  judgment,  which  may  be 
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recovered  by  the  plaintiff  in  the  cause  in  which  such  writ  of  attachment 
is  issued,  within  sixty  days  after  such  judgment  shall  be  rendered;  or  in 
a  i)enalty  double  the  appraised  value  of  the  property  attached,  and  con- 
ditioned that  such  property  shall  be  produced  to  satisfy  any  execution 
that  may  be  issued,  on  any  judgment  to  be  recovered  by  the  plaintiff  in 
said  cause. 

Section  10593.     (13394.)     No  change. 

Sbc.  42.  The  issuing  of  said  writ  of  attachment,  and  the  proceedings 
under  and  by  virtue  of  the  same,  shall  in  no  manner  stay  the  proceedings 
commenced  by  the  original  summons  or  declaration,  but  the  defendant 
may,  aside  from  the  proceedings  made  necessary  by  such  attachment,  pro- 
ceed in  the  cause  in  the  same  manner  as  though  no  attachment  had  been 
issued. 

Section  10594.     (13895.)      No  change. 

Sec.  43.  In  suits  commenced  by  attachment  in  favor  of  a  resident  of 
this  state,  against  any  corporation  created  by  or  under  the  laws  of  any 
other  state,  government  or  country,  if  a  copy  of  such  attachment,  and  of 
the  inventory  of  property  attached,  shall  have  been  personally  served  on 
any  oflScer,  member,  clerk  or  agent  of  such  corporation  within  this  state, 
the  same  proceedings  shall  be  thereupon  had,  and  with  the  like  effect,  as 
in  case  of  an  attachment  against  a  natural  person,  which  shall  have  been 
returned  served  in  like  manner  upon  the  defendant. 

Section  10474.      (13519.)     No  change. 

TOBIB — ^NON-RB>SIDE)NTS — ^ATTACH  MBNT. 

Sec.  44.  Actions  of  tort  may  be  commenced  in  courts  of  record  within 
this  state  by  writ  of  attachment  against  non-residents  including  non- 
resident or  foreign  corporations  when  the  cause  of  action  has  arisen  or 
may  hereafter  arise  in  this  state  or  where  the  cause  of  action  has  accrued 
or  shall  hereafter  accrue  during  the  time  that  the  plaintiff  in  such  action 
shall  have  been  a  bona  fide  resident  of  this  state.  Such  writ  shall  be 
in  the  same  form  as  in  attachment  suits  on  contract  and  the  proceeding 
shall  be  the  same  as  in  actions  of  contract  commenced  by  attachment 
except  as  herein  provided  to  the  contrary. 

Section  10011.     (13396.)     No   change. 

Sec.  45.  An  affidavit  shall  be  annexed  to  said  writ  before  its  execu- 
tion and  before  the  order  prescribing  the  amount  of  property  that  may 
be  attached  as  provided  by  section  forty-six  of  this  chapter,  which  shall 
be  made  by  the  plaintiff  in  such  action  or  by  some  other  person  by  him 
authoried  so  to  do  who  shall  have  a  knowledge  of  the  facts  stated  therein 
and  which  affidavit  shall  fully  state  and  describe  the  cause  of  action, 
also  that  the  defendant  is  a  non-resident  or  foreign  corporation  and  that 
the  cause  of  action  arose  in  this  state  or  accrued  to  the  plaintiff  at  a 
time  when  such  plaintiff  was  a  bona  fide  resident  of  this  state  and  that 
the  defendant  is  carrying  on  business  in  or  is  the  owner  of  property 
within  this  state  at  the  time  of  the  making  of  such  affidavit  and  no 
further  proof  or  other  affidavit  shall  be  required. 

Section    10012.      (13397.)      Slightly  modified. 
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Sec.  46.  Before  any  property  shall  be  attached  on  said  writ,  an  order 
must  be  endorsed  thereon  by  a  circuit  court  commissioner  of  the  county 
where  the  suit  is  commenced,  or  by  any  circuit  judge,  prescribing  the 
amount  of  property  that  may  be  attached,  which  order  shall  be  substan- 
tially as  follows :    **Let  the  property  of  the  defendant  in  the  within  writ 

be  attached  to  the  amount  of  .... dollars."     Such  order  shall  be 

signed  by  the  officer  allowing  the  same.  Such  property  may  be  released 
in  the  mantier  prescribed  in  the  general  law  relating  to  attachment  suits 
on  contract. 

Section   10013.      (13398.)      Modified. 

Sb5C.  47.  The  same  proceedings  shall  be  had  in  serving  and  executing 
such  writ  of  attachment  as  is  had  in  attachment  proceedings  in  assump- 
sit, and  service  upon  defendant  shall  be  in  all  respects  as  prescribed  in 
this  chapter,  and  any  acts  amendatory  thereto.  But  if  the  defendant 
has  a  manager,  agent,  superintendent  or  other  principal  representative 
within  the  county  where  the  suit  is  brought,  there  shall  be  served  upon 
such  manager,  agent,  superintendent,  or  other  principal  representative, 
the  same  papers  that  are  required  to  be  served  upon  defendants  in  attach- 
ment suits  in  addition  thereto. 

Section   10014.      (13390.)     Modified. 

Sec.  48.  In  all  cases  where  a  party  has  a  right  of  action  for  the 
taking  of  timber,  or  other  trespass  on  lands,  or  for  any  injury  to  lands, 
where  the  tort  is  waived  and  an  action  of  assumpsit  is  brought  there- 
for, the  plaintiff  may  commence  his  suit  by  attachment  against  the 
property  of  the  defendant  as  in  other  cases,  and  his  affidavit  for  such 
attachment  shall  state  the  amount  due  him  as  near  as  may  be,  and  the 
fact  that  the  damages  are  unliquidated  shall  not  prevent  the  bringing 
and  maintaining  of  such  writ. 

Section  11208.     (13957.) 

Sec.  49.  Whenever  a  cause  of  action  shall  have  accrued  to  the  state 
for  any  trespass  committed  upon  any  of  the  lands  owned  or  held  in 
trust,  or  otherwise,  by  the  state;  and  whenever  the  prosecuting  at- 
torney, commissioner  of  state  land  office,  or  person  designated  by  him 
to  prosecute  for  such  trespass,  shall  make  an  affidavit  that  any  person, 
naming  him,  has  committed  such  trespass  on  any  of  such  lands,  as  he 
verily  believes,  and  stating,  as  near  as  may  be,  the  amount  of  damages 
occasioned  thereby,  and  that  he  is  either  not  a  resident  of  this  state, 
or  has  absconded  therefrom,  or  is  about  to  abscond,  to  avoid  the  service 
of  process,  and  shall  present  the  same  to  the  clerk  of  the  circuit  court 
in  which  such  lands  are  situate,  a  writ  of  attachment  shall  be  issued, 
and  such  affidavit  be  attached  thereto,  as  the  commencement  of  suit 
against  such  alleged  trespasser,  in  the  same  form,  as  nearly  as  ap- 
plicable, as  provided  in  this  chapter,  and  all  the  provisions  of  this 
chapter,  and  the  practice  under  the  same  shall  be  applicable  to  regulate 
the  proceedings  therein,  and  to  make  the  same  effectual. 

This  section  follows  the  provisions  of  a  part  of  section   1396.      (10305.) 

Sec.   50.    The  right  to   bring   action   against  itinerant   venders  by 
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attachment  in  the  manner  and  form  provided  for  in  section  eleven  of 
act  one  hundred  ninety-one  of  the  public  acts  of  nineteen  hundred  one, 
is  preserved. 

New   section. 

Sec.  51.  Any  attachment  on  real  estate  shall  be  discharged  upon 
the  record  thereof  by  the  register  of  deeds  in  whose  custody  it  shall  be, 
whenever  there  shall  be  presented  to  him  a  certificate  executed  by  the 
plaintiff,  his  personal  representatives  or  assigns,  or  his  attorney  of 
record  in  said  cause,  duly  acknowledged,  specifying  that  such  attach- 
ment has  been  removed  or  otherwise  satisfied  or  discharged;  or  upon 
the  presentation  to  such  register  of  deeds  of  the  certificate  of  the  cir- 
cuit court  for  the  county,  signed  by  the  clerk  of  said  court  and  under 
seal  thereof,  certifying  that  it  has  been  made  to  appear  to  said  court 
that  said  attachment  has  been  duly  removed  or  otherwise  settled. 

Section   10587.      (18388.)      Modified. 

DISSOLUTION    OP    ATTACHMENTS. 

Sec.  52.  In  all  cases  where  a  writ  of  attachment  has  been  or  shall 
be  issued  and  served  under  the  provisions  of  law,  it  shall  be  lawful 
for  any  defendant  whose  property  may  be  attached  by  virtue  of  such 
writ,  to  apply  to  the  judge  of  the  circuit  court  or  to  the  circuit  court 
commissioner  of  the  county  where  such  writ  issued,  for  a  dissolution  of 
such  attachment;  which  application  shall  be  in  writing,  and  shall  con- 
tain the  reasons  for  such  application. 

Section   105G5.      (13400.)      No  change. 

Sec.  53.  Upon  the  presentation  of  such  application,  the  judge  or  said 
commissioner  shall  issue  a  citation  to  the  plaintiff  in  attachment,  re- 
quiring him  to  show  cause  on  a  day  and  at  a  time  and  place  in  said 
citation  to  be  named,  before  the  said  judge  or  commissioner,  why  the 
said  attachment  should  not  be  dissolved,  and  the  property  be  restored 
to  the  defendant  in  attachment. 

section  10590.     (18401.)      No  change. 

Sec.  54.  The  citation  shall  be  served  three  days  at  least  before  the 
return  day  thereof,  by  reading  it  to  the  plaintiff  in  attachment  (or  to 
either  of  them,  if  there  be  more  than  one),  if  found  within  the  county, 
and  if  not,  then  the  same  may  be  served  upon  the  agent  or  attorney 
of  the  plaintiff,  by  the  sheriff,  either  of  his  deputies,  or  any  constable 
or  other  person  authorized  by  such  judge  or  commissioner,  and  on  the 
return  day  thereof,  or  at  such  other  day  thereafter  as  the  judge  or 
commissioner  shall  appoint  for  that  purpose,  he  shall  proceed  to  hear 
the  proofs  and  allegations  of  the  parties;  and  if  said  judge  or  com- 
missioner shall  be  satisfied  that  such  plaintiff'  had  not  a  good  and  legal 
cause  for  suing  out  such  writ,  the  said  judge  or  commissioner  may 
order  such  attachment  to  be  dissolved,  and  the  property  attached  to  be 
restored  to  the  defendant,  and  may,  at  his  discretion,  require  the  said 
defendant  to  enter  his  appearance  to  the  plaintiff's  action  prior  to  the 
dissolution  of  such  attachment. 


Section    10597.      (13402.)      No  change. 
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Sec.  55.  The  judge  or  commissioner  shall  have  full  power  to  issue 
subpoenaes,  and  if  necessary,  attachments  to  compel  the  attendance 
of  witnesses  to  testify  in  such  cases,  and  may,  in  his.  discretion,  require 
the  party  moving  for  such  dissolution  to  give  security  for  the  costs 
of  such  proceedings;  and  may  order  the  costs  of  such  proceedings  to  be 
paid  by  the  party  against  whom  the  decision  shall  be  in  the  premises, 
and  may  issue  execution  therefor,  returnable  in  sixty  days  from  its 
date. 

Section   10598.      (13403.)      No  change. 

APPEAL. 

Sec.  56.  Either  party  conceiving  himself  aggrieved  by  the  deter- 
mination, order  or  judgment  of  any  circuit  court  commissioner  under 
the  provisions  of  this  chapter,  may  appeal  therefrom  to  the  circuit 
court  for  the  same  county,  and  a  return  may  be  compelled,  and  the 
same  proceedings  shall  be  thereupon  had  as  near  as  may  be  and  with 
the  like  effect  as  in  cases  of  appeal  from  judgments  rendered  before 
justices  of  the  peace,  and  costs  shall  be  awarded  and  collected  in  the 
circuit  court  in  the  same  manner,  and  on  perfecting  the  said  appeal 
said  attachment  proceedings  and  the  levy  thereunder  shall  be  held  in 
the  same  condition  and  of  the  same  force  and  validity  as  when  said 
proceedings  for  a  dissolution  of  said  attachment  were  commenced,  and 
the  officer  executing  said  attachment  shall  continue  to  have  the  same 
rights  and  duties  under  said  attachment  as  regards  the  property  at- 
tached as  if  said  proceedings  had  never  been  commenced,  anj  any  order 
or  judgment  made  by  such  commissioner  dissolving  said  attachment 
shall  have  no  force  or  effect  to  release  the  attached  property  from  the 
attachment  levy  until  the  same  shall  be  affirmed  by  the  circuit  court, 
if  appealed  from,  and  no  such  order  shall  be  issued  in  any  case  by  any 
commissioner  until  the  expiration  of  five  days  after  the  making  of  the 
same;  and  the  said  circuit  court  shall  also  have  full  power  and  juris- 
diction over  said  cause  and  proceedings  to  hear  and  determine  the  same 
and  render  judgment  therein,  as  if  the  said  proceedings  had  been 
originally  commenced  before  the  said  circuit  judge  thereof.  And  either 
party  to  said  proceedings  in  said  appeal  shall,  if  he  so  elect,  be  entitled 
to  have  the  issue  in  said  proceedings  tried  by  a  jury  as  in  ordinary  suits 
in  said  court. 

Section  10599.      (13404.)     No  change. 
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CHAPTER  XXVII. 

OP   THE    ACTION   OP   REPLEVIN. 

Section  1.  Whenever  any  goods  or  chattels  shall  have  been  unlaw- 
fully taken,  or  unlawfully  detained,  an  action  of  replevin  may  be 
brought  for  the  recovery  thereof,  and  for  the  recovery  of  the  damages 
sustained  by  such  unlawful  taking  or  detention,  except  in  the  cases 
hereinafter  excepted. 

Section    10648.      (13704.)      No  change. 

Sec.  2.  No  replevin  shall  lie  for  any  property  taken  by  virtue  of 
any  warrant  for  the  collection  of  any  tax,  assessment  or  fine,  in 
pursuance  of  any  statute  of  this  state. 

Section   10651.      (13707.)      No  change. 

Sec.  3.  No  replevin  shall  lie  at  the  suit  of  the  defendant  in  any 
execution  or  attachment,  to  recover  goods  or  chattels  seized  by  virtue 
thereof,  unless  such  goods  or  chattels  are  exempted  by  law  from  such 
execution  or  attachment;  nor  shall  a  replevin  lie  at  the  suit  of  any 
other  person,  unless  he  shall,  at  the  time,  have  a  right  to  reduce  into 
his  possession  the  goods  taken  or  detained. 

Section   10652.      (13708.)      No  change. 

Sec.  4.  Actions  of  replevin  shall  be  commenced  by  writ,  which  shall 
be  substantially  in  the  following  form: 

*'In  the  name  of  the  people  of  the  state  of  Michigan : 
**To  the  sheriff  of  the  county  of  

**We  command  you  that  you  do  forthwith  take  into  your  custody  the 
following  goods  and  chattels,  to-wit:  (describing  the  goods  and  chattels 
to  be  replevied)  and  deliver  the  same  to  A.  B.,  plaintiff  herein,  if  he 
shall  give  you  security  as  required  by  law  to  prosecute  to  effect  this 
writ  against  C.  D.,  defendant  herein,  and  to  return  the  aforesaid  goods 
and  chattels,  if  return  thereof  shall  be  adjudged,  and  to  pay  all  such 
sums  of  money  as  may  be  recovered  against  him  hereupon;  and  also 

that  you  summon  the  said  C.  D.  to  appear  before  the 

court  at ,  on  the day  of (some 

day  on  which  writs  in  personal  actions  may  be  returnable),  to 
answer  the  said  A.  B.,  concerning  the  unlawful  detention  of  the  said 
goods  and  chattels.    Witness,  etc." 

Section  10653.      (13709.)      No  change, 

Sejc.  5.  Such  writ  shall  not  be  executed  in  any  case,  unless  the  plain- 
tiff in  the  action,  or  some  other  person  having  a.  knowledge  of  the  facts, 
shall  make  an  annex  to  the  writ  an  affidavit,  stating  that  the  plaintiff 
in  such  action  is  then  lawfully  entitled  to  the  possession  of  the  prop- 
ery  described  in  the  writ;  that  the  same  has  not  been  taken  for  any 
tax,  assessment  or  fine,  levied  by  virtue  of  any  law  of  this  state;  nor 
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soized  under  any  execution  or  attachment  against  the  goods  and  chattels 
of  such  plaintiff.  liable  to  execution;  and  that  such  goods  and  chattels 
are  unlawfully  detained  by  the  defendant  in  such  writ. 

Section   10654.      (13710.)      No  change. 

Si:c.  G.  Upon  iho  receipt  of  such  writ,  with  the  affidavit  hereinbefore 
required  annexed,  the  sheriff  shall  proceed  to  seize  and  take  into  his 
custody  the  f>roper(y  described  therein,  and  for  that  purpose  may  break 
open  any  house,  stable,  out-house  or  other  building  in  which  such  prop- 
erty may  be  concealed,  having  first  demanded  deliverance  thereof  at  the 
building  or  place  where  the  same  is  concealed. 

Section    10655.      (13711.)     No   change. 

Sec.  7.  The  officer  executing  the  writ  shall  cause  the  property  so 
seized  to  he  appraised  by  one  or  more  disinterested  persons,  on  oath  to 
be  administered  by  him,  as  soon  as  may  be  after  the  taking  thereof  on 
such  writ. 

Section   10656.      (13712.)     No  change. 

Sec.  8.  Before  the  officer  shall  deliver  such  property  to  the  plain- 
tiff, such  plaintitF,  or  some  one  in  his  behalf,  shall  execute  a  bond  to 
such  otlirer  and  his  assigns,  with  the  addition  of  his  name  of  office,  with 
sufficient  sureties,  to  be  approved  by  such  officer,  in  a  penalty  not  less 
than  one  hundred  dollars,  and  at  least  double  the  appraised  value  of 
such  property;  con(]itioned  that  the  plaintiff  will  prosecute  the  suit  to 
effect,  an<l  tliat  if  the  defendant  recover  judgment  against  him  in  the 
action,  he  will  return  the  same  property,  if  return  thereof  be  adjudged, 
and  will  pay  the  defendant  all  such  sums  of  money  as  may  be  recovered 
by  such  defendant  against  him  in  the  said  action. 

Section   10657.      (1.1713.)      No  change. 

Sec.  9.  If  the  plaintiff  shall  fail  to  cause  such  bond  to  be  executed 
and  delivered  to  Uw  officer  within  twenty-four  hours  after  the  appraisal 
of  such  ])roperty,  or  if  the  defendant  or  some  one  in  his  behalf,  at  any 
time  befor(^  the  delivery  of  the  property  to  the  plaintiff,  shall  execute 
a  bond  to  such  oflicer  and  his  assigns,  with  the  addition  of  his  name 
of  office,  with  snllicient  sureties,  to  be  approved  by  such  officer,  in  a  pen- 
alty not  less  than  one  hundred  dollars,  and  at  least  double  the  appraised 
value  of  such  property,  conditioned  that  if  the  plaintiff  recover  judg- 
ment against  liini  in  the  action  he  will  produce  and  surrender  the  same 
property  to  the  plaintiff,  if  such  surrender  be  adjudged,  and  will  pay 
the  plaintiti'  all  such  sums  of  money  as  may  be  recovered  by  such  plain- 
tiff afjainst  him  in  the  said  action,  the  officer  shall  return  the  property 
to  th(»  same  jierson  from  whom  he  took  it;  and  the  property  shall  in 
no  case  be  delivered  to  the  plaintiff  without  the  consent  of  the  defendant 
in  writint^:.  until  the  ext)iration  of  forty-eight  hours  after  the  appraisal 
thereof,  and  notice  of  such  appraisal  shall  be  given  to  the  defendant: 
Provided,  That  if  either  party,  before  the  delivery  of  the  property  by 
the  officer  1o  the  oi>posite  party,  shall  make  and  present  to  such  officer 
an  atfidavit,  settin*!:  forth  that  the  property  replevied,  or  any  part  there- 
of, has  an  especial  value  to  him  that  cannot  be  satisfied  in  money,  to- 
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gether  with  a  notice  in  writing  that  the  question  of  the  custody  thereof 
will  be  submitted  to  the  judge  of  the  circuit,  or  -a  circuit  court  com- 
missioner of  the  county,  at  a  time  and  place  therein  stated,  not  exceed- 
ing five  days  from  the  date  thereof,  and  shall  serve  upon  the  opposite 
IMirty,  t)r  his  attorney,  a  copy  of  such  affidavit  and  notice,  at  least  two 
days  before  the  time  of  hearing  mentioned,  the  officer  shall  retain  cus- 
tody of  such  property  until  the  time  mentioned  in  such  notice,  and  until 
the  order  of  such  judge  or  commissioner  thereon.  Such  judge  or  com- 
missioner, on  proof  of  service  of  said  affidavit  and  notice,  shall  hear 
the  claims  of  the  respective  parties,  and  by  order  under  his  hand,  award 
the  possession  of  such  property,  pending  the  suit,  to  either  party,  on 
the  execution  of  a  bond  as  herein  required,  as  he  shall  deem  just.  Any 
bond  given  by  the  defendants  herein  provided  shall  be  filed  in  the  office 
of  the  clerk  of  the  court  from  which  the  writ  issued  on  or  before  the 
return  day  of  such  writ. 

SectioD    10658.      (13714.)      No    change. 

Sec.  10.  The  officer  shall  summon  the  defendant  according  to  the 
command  of  the  writ,  by  delivering  to  him  personally  a  copy  of  such 
writ,  if  such  defendant  can  be  found;  and  if  he  cannot  be  found,  then 
by  leaving  such  copy  at  his  usual  place  of  abode,  with  some  person  of 
proper  age. 

Section  10659.     (13715.)     No  change. 

Sec.  11.  If  the  goods  and  chattels  specified  in  any  writ  of  replevin 
shall  not  be  found,  or  shall  not  be  delivered  to  the  plaintiff,  he  may 
proceed  in  the  action  for  the  recovery  of  the  same,  or  the  value  thereof. 

Section  10660.     (13716.)     No  change. 

Sec.  12.  The  sheriff  shall  return  the  writ  at  or  before  the  return  day 
thereof,  with  the  affidavit  thereto  annexed,  and  the  names  of  the  persons 
who  executed  the  bond  taken  by  him  from  the  plaintiff,  and  their  places 
of  residence;  and  he  shall  state  in  his  return  in  what  manner  he  exe- 
cuted the  writ ;  and  if  the  goods  and  chattels  specified  therein  shall  not 
have  been  replevied,  he  shall  state  in  his  return  the  cause  thereof. 

Section   10661.      (13717.)      No   change. 

Sbc.  13.  Whenever  any  officer,  upon  the-  execution  of  a  writ  of  re- 
plevin, shall  take  a  bond  from  the  plaintiff  or  defendant,  pursuant  to 
the  provisions  of  sections  eight  or  nine  of  this  chapter,  he  shall,  within 
two  days  after  taking  such  bond,  notify  the  opposite. party  or  his  attor- 
ney, or  in  case  of  bond  given  by  the  plaintiff  the  person  from  whose 
possession  the  property  was  taken,  of  the  amount  of  such  bond  and  the 
names  of  the  sureties  thereon;  and  if  the  party  for  whose  benefit  such 
bond  is  taken  shall  not  be  satisfied  with  the  sufficiency  of  the  sureties 
taken  on  such  bond  by  the  officer,  on  the  delivery  of  the  property  to 
the  opposite  party  he  may,  at  any  time  after  the  taking  of  such  bond, 
but  not  more  than  ten  days  after  the  receipt  of  notice  thereof  as  afore- 
said, serve  upon  such  officer  a  notice  that  he  excepts  to  such  sureties, 
and  such  officer  shall  give  notice  thereof  to  the  party  giving  such  bond, 
or  his  attorney. 

Section  10662.     (13718.)     As  amended  by  act  246,  1899.     No  change. 
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Sec.  14.  Within  twenty  days  after  service  of  such  notice  on  the  officer, 
the  sureties  in  the  bond  so  executed  by  the  plaintiff  or  the  defendant, 
shall  each  justify  by  making  an  aflBdavit  that  he  is  a  freeholder  in  this 
state  and  is  worth  double  the  amount  of  the  penalty  of  such  bond  over 
and  above  all  demands  and  legal  exemptions,  or  within  the  same  time  a 
new  bond  similar  to  that  required  by  sections  eight  or  nine  of  this  chapter^ 
as  the  case  may  be,  shall  be  executed  with  new  sureties,  who  shall  justify 
in  the  same  manner  herein  provided:  Provided,  That  the  party  in 
whose  favor  such  bond  is  taken  may,  at  anv  time  after  the  taking  of 
such  bond,  make  a  motion  in  such  suit  that  the  court  order  a  new  bond 
to  be  given,  to  be  approved  by  the  court,  or  officer  hearing  such  motion. 
Such  motion  may  be  heard  in  open  court,  or  by  the  circuit  judge  at 
chambers,  or  upon  the  order  of  such  judge,  by  a  circuit  court  commis- 
sioner, and  such  court,  judge,  or  circuit  court  commissioner  on  suffi- 
cient cause  sliown,  may  order  such  new  bond  to  be  given,  and  in  default 
thereof  may  make  such  further  order  for  the  custody  of  the  property 
pending  the  suit  as  the  court  or  such  officer  may  deem  necessary  to 
protect  the  rights  of  the  parties. 

Section  10663    (18719).   as  amended  by  act  246,   1899. 

Sec.  15.  Such  affidavits,  and  such  bond  when  executed,  shall  be  filed 
in  the  office  of  the  clerk  of  the  court  to  which  the  writ  shall  have  been 
returned,  and  notice  thereof  shall  be  served  on  the  defendant  or  his 
attorney,  within  the  twenty  days  herein  specified. 

Section    10664.      (13720.)      No   change. 

8ec.  Ifi.  Tf  such  sureties  shall  not  justify,  or  if  such  new  bond  shall 
not  be  exec  n  ted  and  filed,  and  notice  thereof  given  as  herein  provided, 
the  court  sliall,  at  the  next  term  after  such  default,  render  judgment 
of  discontinuance  against  the  plaintiff,  and  such  other  judgment  as  the 
state  and  nature  of  the  case  may  require,  in  order  to  restore  to  the  de- 
fendant the  property  replevied,  and  to  compensate  him  for  his  damages. 

Section  10665.     (18721.)     No  change. 

Sec.  17.  But  the  court  may  allow  the  plaintiff  to  file  such  new  bond, 
with  sureties,  who  shall  justify  in  the  same  manner  herein  prescribed, 
at  the  term  at  which  application  for  such  judgment  is  made,  on  such 
reasonable  terms  as  the  court  shall  impose;  and  upon  such  bond  being 
filed,  the  cause  shall  proceed. 

Section   10666.      (13722.)     No  change. 

Sec.  18.  If  no  exception  shall  be  taken  to  the  sureties  in  the  bond 
given  by  a  plaintiff  in  replevin,  as  herein  provided,  the  sheriff  shall  be 
discharged  from  all  liability  for  the  sufficiency  of  such  sureties;  and 
the  bond  of  the  plaintiff  shall  be  held  by  such  sheriff  for  the  benefit  of 
the  defendant,  and  shall  be  assigned  to  such  defendant  or  his  personal 
representatives,  if  judgment  be  rendered  for  him  in  such  action. 

Section  10667.     (13723.)     No  change. 

Sec.  19.  If  such  exception  shall  have  been  made,  and  judgment  of 
discontinuance  shall  be  rendered  against  the  plaintiff  for  his  sureties 
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not  justifying  the  sheriff  shall  be  liable  for  the  sufficiency  of  such  sureties, 
as  provided  by  law;  and  such  sheriff  shall  be  entitled  to  the  same  rem- 
edy on  the  bond  taken  by  him,  as  in  cases  of  bonds  given  on  the  arrest 
of  a  defendant  in  personal  actions;  and  all  the  provisions  of  law  re- 
specting the  staying  of  proceedings  against  the  sheriff,  shall  be  applic- 
able to  actions  by  the  sheriff  on  such  replevin  bond,  and  to  actions 
against  him  in  relation  thereto. 

Section  10668.     (13724.)     No  change. 

Sec.  20.  If  the  sheriff  return  to  the  writ  of  replevin  that  the  defend- 
ant has  been  duly  summoned  in  either  of  the  modes  hereinbefore  pre- 
scribed, the  plaintiff  shall  declare  within  the  same  time  as  in  personal 
actions,  and  the  further  practice  and  proceedings  in  the  case  shall  be 
the  same  as  in  actions  begun  by  summons. 

Section  10669.     (13725.)     No  change. 

Se?c.  21.  It  shall  be  sufficient  for  the  plaintiff  in  his  declaration, 
whether  the  original  taking  was  lawful  or  otherwise,  to  allege  with 
requisite  certainty  of  time,  place  and  value,  that  the  defendant  received 
the  property  to  be  delivered  to  the  plaintiff  when  thereunto  afterwards 
requested,  and  that  the  defendant,  although  requested  so  to  do,  has  not 
delivered  the  same  to  the  plaintiff,  but  hath  unlawfully  detained  the 
same,  to  the  damage  of  the  plaintiff  such  sum  as  he  may  specify. 

Section   10670.      (13726.)     No  change. 

Sec.  22.  It  shall  not  be  necessary  for  the  plaintiff  to  state  in  his 
declaration,  a  place  certain  within  the  township,  city  or  village,  as  that 
where  the  property  was  detained. 

Section  10671.     (13727.)     No  change. 

Sec.  23.  The  defendant  may  plead  the  general  issue  to  such  declara- 
tion, which  shall  be  in  the  same  form  as  in  personal  actions,  and  shall 
put  in  issue  not  only  the  detention  of  the  property,  but  also  the  property 
of  the  plaintiff  therein,  and  his  right  to  the  possession  thereof  at  the  time 
of  the  commencement  of  the  suit,  and  under  such  plea  the  defendant 
may  give  notice  of  any  special  matter  of  defense  to  the  action. 

Section  10672.     (13728.)     No  change. 

Sec.  24.  If,  upon  the  trial  of  the  cause,  the  verdict  be  in  favor  of 
the  plaintiff,  the  same  jury  shall  assess  the  damages  which  he  has  sus- 
tained by  the  unlawful  taking  and  detention,  or  by  the  unlawful  deten- 
tion of  the  property;  but  if  judgment  pass  for  the  plaintiff  by  default, 
or  upon  an  issue  of  law,  the  damages  may  be  assessed  by  the  court,  in 
the  same  manner  as  in  personal  actions. 

Section  10674.     (13730.)     No  change. 

Sec.  25.  When  either  of  the  parties  to  an  action  of  replevin,  at  the 
time  of  the  commencement  of  the  suit,  shall  have  only  a  lien  upon,  or 
special  property  or  part  ownership  in,  the  goods  and  chattels  described 
in  the  writ,  and  is  not  the  general  owner  thereof,  that  fact  may  be 
proved  on  the  trial,  or  on  the  assessment  of  value,  or  on  the  assessment 
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of  damages,  in  all  cases  arising  under  this  chapter;  and  the  finding  of 
the  jury,  or  court,  as  the  case  may  be,  shall  be  according  to  such  fact, 
and  the  court  shall  thereupon  render  such  judgment  as  shall  be  just  be- 
tween the  parties. 

Section  10675.     (13731.)     No  change. 

Sec.  26.  If  the  goods  and  chattels  specified  in  the  declaration,  shall 
not  have  been  replevied  and  delivered  to  the  plaintiff,  such  plaintiff,  in 
case  he  shall  recover  upon  the  whole  record,  shall  be  entitled,  in  addi- 
tion to  his  damages  and  costs,  to  a  further  judgment  that  such  goods 
and  chattels  be  replevied  and  delivered  to  him  without  delay;  or  in  de- 
fault thereof,  that  such  plaintiff  do  recover  from  the  defendant  the  value 
of  such  goods  and  chattels,  as  the  same  shall  have  been  assessed. 

Section  10676.     (13732.)     No  change. 

Sec.  27.  The  execution  to  be  issued  upon  such  judgment  shall  com- 
mand the  sheriff  to  levy  the  plaintiff's  damages  and  costs,  of  the  goods 
and  chattels,  lands  and  tenements  of  the  defendant,  as  in  other  execu- 
tions against  property;  and  also  to  replevy  the  goods  and  chattels  de- 
scribed in  the  declaration,  which  shall  also  be  specified  in  the  execution, 
and  to  deliver  them  to  the  plaintiff,  if  they  can  be  found  within  his 
county,  and  if  the  same  cannot  be  found,  then  that  he  levy  the  value 
of  such  goods  and  chattels,  specifying  the  same,  together  with  the  afore- 
said damages  and  costs,  of  the  goods  and  chattels,  lands  and  tenements 
of  the  defendant,  as  above  provided. 

Section  10677.     (13733.)     No  change. 

Sec.  28.  The  sheriff  shall  proceed  in  the  same  manner  to  collect  any 
monies  directed  to  be  collected  upon  such  execution,  as  upon  executions 
against  property  in  personal  actions,  and  he  shall  possess  the  same 
powers  in  respect  to  the  replevying  of  the  property  described  therein, 
as  are  herein  provided  upon  the  execution  of  writs  of  replevin;  and  if 
the  goods  and  chattels  described  in  the  execution,  are  replevied  and  de- 
livered to  the  plaintiff,  they  shall  be  irrepleviable. 

Section   10678.      (13734.)      No  change. 

Sec.  29.  If  the  property  specified  in  the  writ  shall  have  been  de- 
livered to  the  plaintiff,  and  the  defendant  recover  judgment  by  discon- 
tinuance or  nonsuit,  such  judgment  shall  be,  that  the  defendant  have 
return  of  the  goods  and  chattels  replevied,  unless  he  shall  elect  to  waive 
such  return  as  hereinafter  provided ;  and  also  that  he  recover  the  dam- 
ages sustained  by  him  by  reason  of  the  detention  of  such  goods  and 
chattels,  which  damages  shall  be  assessed  by  a  jury  in  the  proper  court. 

Section   10679.      (13735.)      No  change. 

Sec.  30.  Whenever  the  plaintiff  or  defendant  shall  be  entitled  to  a 
return  or  surrender  of  the  property  replevied,  instead  of  taking  judg- 
ment for  such  return  or  surrender  as  above  provided,  he  may  take  judg- 
ment for  the  value  of  the  property  replevied,  in  which  case  such  value 
shall  be  assessed  on  the  trial,  or  upon  the  assessment  of  damages,  as 
the  case  may  be,  subject  to  the  provisions  of  section  twenty-five  of  this 
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chapter.  And  in  such  case  he  shall  be  entitled  to  a  judgment  against 
the  sureties  in  the  boijid  given  by  the  opposite  party,  on  the  delivery  of 
the  property  to  him  by  the  oflScer,  as  well  as  against  the  principal. 
When  judgment  shall  be  rendered  against  a  party  and  his  sureties,  pur- 
suant to  the  provisions  of  this  section,  any  execution  issued  thereon 
shall'direct  the  officer,  to  vrhom  it  is  directed  to  make  the  amount  thereof 
out  of  the  goods,  chattels,  lands  and  tenements  of  the  principal,  naming 
him,  and  for  want  thereof,  out  of  the  goods,  chattels,  lands  and  tene- 
ments of  the  sureties. 

SecUon  10680   (18736)   as  amended  by  act  246,  1899.     Modified. 

Sec.  31.  Whenever  any  damages  shall  be  assessed,  pursuant  to  any 
provisions  contained  in  this  chapter,  the  same  notice  thereof  shall  be 
given  to  the  adverse  party,  as  is  required  by  law,  and  the  practice  of 
the  court  in  the  like  cases  in  personal  actions. 

Section  10681.     (13737.)     No  change. 

Sec.  32.  If  the  property  specified  in  the  writ  shall  not  have  been  re- 
plevied and  delivered  to  the  plaintiff,  and  the  defendant  recover  judg- 
ment, such  judgment  shall  be  for  costs  only. 

Section  10682.     (13788.)     No  change. 

Sec.  33.  Whenever  judgment  shall  pass  against  the  plaintiff  in  re- 
plevin, whether  by  default  or  otherwise  (except  when  the  case  shall  be 
dismissed  by  reason  of  some  default  in  the  writ  or  the  service  thereof, 
or  in  the  affidavit),  and  a  return  of  the  property  is  awarded,  no  writ  of 
second  deliverance  shall  be  allowed,  nor  shall  any  second  or  other  writ 
of  replevin  be  brought  for  the  same  cause,  but  the  plaintiff  in  replevin 
shall  not  thereby  be  barred  from  bringing  an  action  for  the  same  prop- 
erty, unless  the  judgment  in  the  action  of  replevin  shall  have  passed 
against  him  on  the  merits. 

SecUon  10683.   (18739.)      No  change. 

Sec.  34.  If  any  goods  or  chattels  which  are  replevied,  had  been  at- 
tached, they  shall,  in  case  of  judgment  for  a  return,  be  held  liable  to 
the  attachment,  until  final  judgment  in  the  suit  in  which  they  were  at- 
tached, and  for  thirty  days  thereafter,  in  order  to  their  being  taken  in 
execution;  and  if  such  final  judgment  be  rendered  before  the  return  of 
the  property,  or  if  the  property  when  replevied  was  seized  and  held  on 
execution,  it  shall  be  held  subject  to  the  same  attachment  or  seizure  for 
thirty  days  after  the  return,  in  order  that  the  execution  may  be  served 
thereon,  or  the  service  thereof  completed,  in  like  manner  as  it  might 
have  been  if  such  property  had  not  been  replevied. 

Section  10684.     (13740.)     No  change. 

Sec.  35.  If  any  writ  of  return  or  other  execution  issued  in  favor 
of  either  plirty  in  the  action  shall  be  returned  unsatisfied  in  whole  or 
in  part,  the  party  in  whose  favor  such  writ  is  issued,  or  his  representa- 
tives, may  have  an  action  upon  the  bond  executed  by  or  on  behalf  of 
the  opposite  party,  to  recover  against  the  obligors  therein  the  value  of 
the  property  replevied,  and  the  moneys,  damages  and  costs  awarded 
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to  such  party  and  such  bond  shall  be  assigned  to  such  party,  so  entitled 
to  an  action  thereon,  or  his  representatives,  on  their  request. 

Section  10685  (1374T)  as  amended  by  act  246,  1899.     No  change. 

Sec.  36.  In  such  action  the  plaintiff  shall  assign  breaches  of  the  con- 
dition of  such  bond  as  in  other  cases;,  and  the  return  of  the  sheriff  to 
the  execution  issued  in  the  action  of  replevin  shall  be  evidence  of  such 
breach ;  the  amount  recovered  in  such  action  of  replevin,  and  remaining 
uncollected,  shall  be  the  measure  of  the  damages,  if  the  value  of  the 
property  replevied  shall  have  been  so  recovered,  and  if  not  so  recovered 
and  a  return  or  surrender  thereof  shall  have  been  awarded,  such  value 
shall  be  added  to  the  damages  and  costs  recovered  in  the  action  of  re- 
plevin, and  the  amount  of  such  value,  damages  and  costs,  remaining  un- 
collected, shall  form  the  measure  of  damages. 

Section  10680   (13742)   as  amended  by  act  246,  1899.     No  change. 

Sec.  37.  In  any  action  prosecuted  on  such  bond  given  by  either  party 
in  action  of  replevin  for  the  deliverance  of  any  property,  the  defendant 
may  show,  in  mitigation  of  the  damages,  that  the  obligee  in  such  bond 
had  only  a  lien  upon  it,  or  special  property  or  part  ownership  in  said 
property  at  the  time  of  commencement  of  suit  in  replevin,  and  that  the 
defendants,  or  either  of  them,  had  at  the  same  time  a  part  ownership 
or  other  valuable  interest  in  said  property;  and  if  such  lien,  special 
property,  part  ownership,  or  other  interest  of  said  obligee,  with  interest 
thereon,  amount  to  less  than  the  value  of  the  property  replevied,  a  cor- 
responding reduction  shall  be  made  from  such  value. 

Section  1O08T    (13743)   as  amended  by  act   246,  1899.     No  change. 
REPLEVIN  OF  BEASTS  DISTRAINED. 

Sec.  38.  Any  person  whose  beasts  are  distrained  or  impounded,  in 
order  to  recover  any  penalty  or  forfeiture  supposed  to  have  been  incur- 
red by  their  going  at  large,  or  to  obtain  satisfaction  for  any  damages 
alleged  to  have  been  done  by  them,  may  have  a  writ  of  replevin  therefor 
out  of  the  proper  court,  and  the  same  proceedings  shall  be  had  thereon 
as  in  other  cases  of  replevin,  except  as  hereinafter  provided. 

Section  10705.     (13761.)     No  change. 

Seg.  39.  Such  writ  shall  not  be  executed  in  any  case,  unless  the  plain- 
tiff in  the  action,  or  some  person  knowing  the  facts,  shall  make  and 
annex  to  the  writ  an  affidavit  stating  therein  that  the  beasts,  describing 
them,  have  been  distrained  or  impounded,  and  are  detained  by  the  de- 
fendant, and  that  the  plaintiff  therein  is  the  owner  of  such  beasts,  or 
that  he  has  a  lawful  right  to  the  possession  thereof. 

Section    10706.      (13762.)      No  change. 

Sec.  40.  The  writ  shall  be  served,  and  the  property  shall  be  ap- 
praised, and  before  delivery  thereof  to  the  plaintiff,  a  bond  shall  be 
given  in  like  manner,  and  with  the  same  effect  as  in  other  cases  of  re- 
plevin ;  but  such  property  shall  not  be  removed  by  the  officer  until  such 
bond  shall  be  given;  and  if  such  bond  be  not  given  within  the  time  limit- 
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ed  for  that  purpose,  the  property  shall  be  relinquished  by  the  sheriff, 
and  such  failure  shall  be  deemed  a  discontinuance  of  the  suit  by  the 
plaintiff. 

Section   10707.      (13763.)      No  change. 

Sec.  41.  If  the  beasts  shall  be  replevied  and  delivered  to  the  plain- 
tiff, and  judgment  of  nonsuit  or  of  discontinuance  be  rendered  against 
the  plaintiff,  or  if  it  appear  on  the  trial  that  the  beasts  were  lawfully 
distrained,  the  defendant  shall  have  judgment  for  such  sum  as  shall  be 
due  from  the  plaintiff,  for  the  penalty  or  forfeiture,  or  for  the  daraageR 
for  which  the  beasts  were  impounded,  together  with  all  the  lawful  fees, 
costs,  charges  and  expenses  incurred  by  reason  of  the  distress,  to  be 
assessed  as  in  other  cases,  and  also  his  costs  of  the  action  of  replevin. 

Section   10708.      (13764.)     No  change. 

Sec.  42.  If  the  plaintiff  shall  recover  judgment  against  the  defend 
ant  by  default,  or  if  it  shall  appear  upon  the  trial  that  the  beasts  were 
distrained  without  any  suflScient  or  justifiable  cause,  the  plaintiff  shall 
recover  his  damages  caused  by  the  unlawful  detention  of  such  beasts  to 
be  assessed  as  in  other  actions  of  replevin,  together  with  his  costs  of 
suit. 

Section  10709.     (13765.)      No  change. 
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CHAPTER  XXVIII. 

GARNISHMENT  IN  COURTS  OF  RECORD. 

Section  1.  In  all  personal  actions  arising  npon  contract  brought  in 
the  several  courts  or  in  municipal  courts  of  civil  jurisdiction,  whether 
commenced  by  declaration,  writs  of  capias,  summons  or  attachment,  and 
in  all  cases  where  there  remains  any  sum  unpaid  upon  any  judgment  or 
decree  rendered  in  any  of  the  several  courts  hereinbefore  mentioned  or 
upon  any  transcript  of  a  judgment  filed  in  said  courts,  if  the  plaintiff, 
his  agent  or  attorney,  shall  file  with  the  clerk  of  said  circuit  court  at 
the  time  of,  or  after  the  commencement  of  suit,  or  at  any  time  after 
rendition  of  judgment  or  decree  or  the  filing  of  a  transcript  of  judgment, 
an  affidavit  stating  that  he  has  good  reason  to  believe,  and  does  telieve, 
that  any  person  (naming  him)  has  property,  money,  goods,  chattels, . 
credits  or  effects  in  his  hands  or  under  his  custody  or  control,  belong- 
ing to  the  defendant  or  any  or  either  of  the  defendants,  or  that  such 
person  is  indebted  to  the  defendants,  or  any  or  either  of  the  defendants, 
whether  such  indebtedness  is  due  or  not,  and  that  the  principal  defend- 
ant (naming  him  or  them),  is  justly  indebted  to  the  plaintiff  on  such 
contract,  judgment,  decree  or  transcript,  in  a  given  amount,  over  and 
above  all  legal  set-offs  and  that  the  plaintiff  or  affiant  is  justly  appre- 
hensive of  the  loss  of  the  same,  unless  a  writ  of  garnishment  issue  to 
the  aforesaid  person,  a  writ  of  garnishment  shall  be  issued,  sealed,  and 
tested  in  the  same  manner  as  writs  of  summons,  and  directed  to  the 
sheriff,  reciting  the  commencement  of  said  suit,  or  the  rendition  of 
judgment  or  decree  against  the  principal  defendant,  or  any  or  either 
of  the  defendants,  or  the  filing  of  a  transcript  of  judgment,  and  the  filing 
of  the  affidavit  aforesaid,  and  thereupon  commanding  said  sheriff  to  warn 
and  summon  such  person  to  appear  before  said  court  on  or  before  a 
day  to  be  named  therein,  which  day  shall  not  be  less  than  fourteen 
days  from  the  date  of  issuing  the  same,  to  make  disclosure  in  writing 
under  his  oath  to  be  filed  with  the  clerk  of  said  court,  touching  his 
liability  as  garnishee  of  the  principal  defendant,  or  any  or  either  of  the 
defendants  (naming  him  or  them),  as  charged  in  said  affidavit,  and 
thenceforth  pay  no  money  and  deliver  no  property  to  the  principal  de- 
fendant, or  any  or  either  of  the  defendants,  and  of  said  writ  make  due 
return. 

Section  10600.      (13436.)      Slightly  modified. 

Sec.  2.  From  the  time  of  the  service  of  such  writ,  the  garnishee  shall 
be  liable  to  the  plaintiff  to  the  amount  of  property,  money,  goods,  chat- 
tels and  effects  under  his  control,  belonging  to  the  principal  defendant, 
or  of  any  debts  due  or  to  become  due  from  such  garnishee  to  the 
principal  defendant,  or  of  any  judgment  or  decree  in  favor  of  the  latter 
against  the  former,  and  for  all  property,  personal  and  real,  money,  goods, 
evidences  of  debt,  or  effects  of  the  principal  defendant,  which  such  gar- 
nishee defendant  holds,  by  conveyance,  transfer  or  title  that  is  void  as 
to  creditors  of  the  principal  defendant,  and  for  the  value  of  all  proper- 
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ty,  personal  and  real,  money,  goods,  chattels,  evidences  of  debt  op  effects 
of  the  principal  defendant,  which  such  garnishee  defendant  received  or 
held  by  a  conveyance,  transfer,  or  title  that  was  void  as  to  creditors 
of  the  principal  defendant;  and  such  garnishee  defendant  shall  also  be 
liable  on  any  contingent  right  or  claim  against  him  in  favor  of  the  prin- 
cipal defendant. 

Section  10601.     (13437.)      No  change. 

Sec.  3.  Unless  the  plaintiff  in  such  action  shall  within  ten  days  after 
notice  is  served  upon  him  or  his  attorney,  of  the  filing  of  the  garnishee's 
disclosure  with  the  clerk  of  the  court,  file  special  interrogatories  thereto, 
or  file  a  demand  for  an  examination  of  such  garnishee  before  the  judge 
of  the  court  or  a  circuit  court  commissioner,  such  disclosure  shall  be 
deemed  sufficient  unless  the  judge  or  court  on  application  and  showing 
shall  extend  the  time  for  filing  such  interrogatories  or  demand  for  such 
examination. 

SccUon  10602.     (13438.)     No  change. 

Sec.  4.  If  special  interrogatories  shall  be  filed  to  such  disclosure  as 
aforesaid,  the  garnishee  or  his  attorney  in  such  action  shall  be  served 
with  a  copy  of  the  same,  together  with  a  notice  from  the  plaintiff  or  his 
attorney  that  such  garnishee  is  required  to  answer  such  interrogatories 
in  writing  within  ten  days  after  such  service;  said  garnishee  shall 
answer  the  same  on  oath  and  file  such  answer  with  the  clerk  of  said 
court  within  said  ten  days:  Provided,  Such  time  may  be  extended  on 
application  and  showing  to  said  court.  If  such  plaintiff  shall  file  in 
said  cause  a  demand  for  the  examination  of  such  garnishee  before  said 
judge  or  a  circuit  court  commissioner,  and  shall  cause  a  copy  of  the 
same  to  be  served  on  such  defendant,  with  a  notice  from  the  plaintiff 
or  his  attorney  requiring  such  garnishee  to  appear  before  the  judge  or 
a  circuit  court  commissioner,  at  a  time  and  place  to  be  named  in  such 
notice,  not  less  than  three  nor  more  than  ten  days  after  service  of  such 
notice,  which  time  may  be  enlarged  by  the  judge  or  commissioner  on 
special  cause  shown,  and  submit  to  an  examination,  on  oath,  concern- 
ing all  matters  of  his  liability  as  such  garnishee  under  this  chapter, 
which  copy  shall  be  served,  and  such  service  proven,  when  required,  in 
the  same  manner  as  in  cases  of  service  of  a  declaration  in  suits  com- 
menced by  declaration.  Such  garnishee  defendant  shall  appear  and  sub- 
mit to  such  examination  as  required  by  such  notice.  And  if  such  gar- 
nishee shall  fail  to  appear  for  examination  at  the  time  and  place  ap- 
pointed by  such  notice,  or  if  such  garnishee  shall  fail  or  refuse  to  file 
his  answers  to  such  written  interrogatories  as  required  by  this  chap- 
ter, or  if  such  answers  are  not  full  and  responsive  to  such  written  in- 
terrogatories, the  judge  of  the  court,  or  a  circuit  court  commissioner, 
upon  application  of  the  plaintiff,  shall  make  an  order  that  the  garnishee 
do  appear  before  him  and  submit  to  such  examination  at  such  time  and 
place  to  be  named  in  such  order.  The  testimony  or  statement  made  on 
such  personal  examination  shall  be  reduced  to  writing  by  the  commis- 
sioner or  judge,  and  signed  by  the  garnishee,  and  said  commissioner  or 
Haid  judge  shall  report  and  file  the  same  with  the  clerk  of  the  court,  and 
the  same,  and  the  answer  to  the  written  interrogatories,  in  cases  where 
written  interrogatories  are  filed  and  answered  as  above,  shall  be  deemed 
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part  of  the  disclosure  of  such  garnishee.  The  provisions  of  this  sec- 
tion shall  apply  to  foreign  corporations  doing  business  within  this  state, 
and  service  shall  be  valid  when  made  upon  the  resident  agent  of  said 
foreign  corporation:  Provided,  however,  That  this  section  shall  not 
be  construed  to  require  the  personal  attendance  for  examination  of  any 
oflBcer,  or  agent  of  such  foreign  corporation  not  found  within  this  state, 
but  the  personal  examination  of  any  oflScer,  or  agent  of  such  corpora- 
tion without  this  state,  may  be  had  in  the  state  of  his  residence,  in  the 
same  manner  as  depositions  are  taken  of  parties  without  the  state. 

Section  10603    (10139)   as  amended  by  act  406,   1918.     Modified. 

Sec.  5.  If  such  garnishee  does  not  appear  and  file  his  disclosure  with 
the  clerk  of  the  court  as  aforesaid,  on  or  before  the  return  day  of  such 
writ,  or  if  the  time  for  so  doing  be  extended,  as  hereinafter  provided, 
then  at  the  expiration  of  such  extended  period,  or  if  special  interroga- 
tories shall  be  filed  and  served  as  provided  by  this  chapter,  and  snch 
garnishee  does  not  file  his  answers  thereto  as  required  by  the  notice 
thereon,  or  if  demand  for  his  examination  before  a  judge  or  a  circuit 
court  commissioner  be  filed  and  a  copy  served  as  provided  by  this  chap- 
ter, and  such  garnishee  does  not  appear  and  submit  to  an  examination, 
as  required  by  the  notice  indorsed  thereon,  the  default  of  such  garnishee 
for  want  of  appearance  and  disclosure,  or  want  of  answers  to  such 
special  interrogatories,  or  for  want  of  appearance  and  submission  to 
such  examination,  may  be  entered  in  the  cause,  and  made  absolute  as 
in  other  personal  actions,  and  in  case  a  final  judgment  against  the  prin- 
cipal defendant,  judgment  may  be  rendered  and  execution  issued  against 
such  garnishee,  his  goods  and  chattels,  lands  and  tenements,  for  such 
amount  as  the  plaintiff  shall  recover  against  the  principal  defendant 
Such  defaults  may  be  set  aside  for  any  cause  for  which  defaults  for 
want  of  appearance  and  plea  may  be  set  aside  upon  such  terms  as  the 
court  shall  impose. 

Section  10604.     (13440.)     No  substantial  change. 

Sec.  6.  A  circuit  court  commissioner  of  the  county  where  such  pro- 
ceedings shall  be  commenced,  or  the  circuit  judge,  may,  for  proper  cause 
shown,  by  affidavit  of  any  credible  person,  make  an  order  extending  the 
time  for  the  garnishee  to  file  his  disclosure,  and  such  order  shall  be 
filed  with  the  clerk  of  the  court,  and  a  copy  thereof  served  on  the  plain- 
tiff in  the  action,  or  his  attorney,  but  such  time  shall  not  be  extended 
more  than  three  times,  except  by  consent. 

Section  10605.      (13441.)     Modified. 

Sec.  7.  If  upon  the  disclosure,  or  the  trial  of  the  statutory  issue 
hereinafter  provided  for,  it  shall  appear  that  the  garnishee  had  in  his 
possession  at  the  time  of  the  service  of  the  process  upon  him,  or  there- 
after, any  promissory  note,  bill  of  exchange,  order,  receipt,  bond,  or 
other  written  promise  for  the  payment  of  money,  or  the  delivery  of  prop 
erty  belonging  to  the  principal  defendant,  the  garnishee  shall  deliver  the 
same  to  the  commissioner  or  other  person  appointed  by  the  judge  or 
commissioner  as  a  receiver,  if  by  him  or  the  courts  so  ordered;  and  it 
shall  be  his  duty,  under  the  direction  of  the  court  to  collect  and  apply 


Digitized  by  VnOOQlC 


251 

the  proceeds  upon  any  execution  in  favor  of  the  plaintiff  and  against 
the  garnishee,  and  to  pay  him  the  surplus,  if  any. 

Section   10606.      (13442.)      No   change. 

Sec.  8.  If  it  shall  appear,  as  aforesaid,  that  the  garnishee  had  in  his 
possession,  as  aforesaid,  any  personal  property  of  the  principal  defend- 
ant, and  that  the  same  is  subject  to  any  pledge,  lien  or  mortgage,  and 
at  the  time  of  the  disclosure  has  not  been  sold  by  the  garnishee,  the  same 
shall  be  delivered  by  the  garnishee  to  the  commissioner  or  receiver,  if  the 
commissioner  or  judge  so  order,  to  be  by  him  disposed  of  under  the 
direction  of  the  court,  if  a  greater  amount  than  the  incumbrance  can 
be  obtained  therefor,  and  after  paying  the  amount  of  such  incumbrance 
to  apply  the  balance  as  aforesaid,  or  the  plaintiff  may  be  allowed  by 
like  order  to  pay  or  tender  the  amount  due  the  garnishee. 

Section  10607.      (13443.)      No  change. 

Sec.  9.  If,  in  either  of  the  cases  specified  in  the  two  preceding  sec- 
tions, the  garnishee  shall  refuse  to  comply  with  the  order  of  the*  judge 
or  commissioner  for  delivering,  such  garnishee  shall  be  held  liable  for 
the  amount  of  the  note,  order,  choses  in  action,  or  personal  property, 
upon  the  report  of  the  commissioner  of  such  refusal  and  amount,  and 
judgment  shall  be  rendered  and  execution  issued  accordingly,  as  upon 
default. 

Section  10608.      (13444.)      No  change. 

Sec.  10.  In  either  of  said  cases  the  judge,  commissioner,  or  receiver, 
shall  add  to  his  report  a  statement  of  any  order  made  by  him,  and  the 
delivering  to  him  of  any  property  or  thing,  with  a  description  and  valua- 
tion thereof,  to  be  ascertained  by  appraisement  or  inquiry  upon  oath, 
or  in  such  mode  as  the  commissioner  or  judge  shall  direct,  to  his  satis- 
faction. 

Section  10609.     (13445.)     No  change. 

Sec.  11.  The  ajfiSdavit  for  the  writ  of  garnishment  shall  be  held  and 
considered  as  a  declaration  by  the  plaintiff'  against  the  garnishee  as  de- 
fendant; and  upon  the  filing  of  the  garnishee  disclosure,  or  upon  filing 
of  the  answei^  to  such  written  interrogatories,  in  cases  where  the  same 
are  required  arid  filed,  or  upon  the  filing  of  the  report  of  the  testimony 
or  statement  made  by  such  garnishee  on  such  personal  examination  in 
cases  where  such  examination  is  had,  the  matter  of  such  affidavit  shall 
be  considered  as  denied,  except  so  far  as  the  same  is  admitted  by  such 
disclosure,  answers  to  interrogatories  or  report,  which  admission  shall 
have  the  effect  of  admissions  in  a  plea,  and  also  shall  be  prima  facie 
evidence  of  the  matters  therein  admitted.  And  thereupon  a  statutory 
issue  shall  be  deemed  framed  for  the  trial  of  the  question  of  the  gar- 
nishee's liability  to  the  plaintiff.  And  judgment  may  be  rendered  against 
such  garnishee  defendant,  as  upon  declaration  and  plea,  or  on  plaintiff's 
motion  to  the  court  at  any  time  after  final  judgment  against  the  defend- 
ant in  the  principal  cause,  without  further  notice  to  such  garnishee: 
Provided^  however,  If  such  plaintiff  or  such  garnishee  defendant  shall 
within  ten  days  after  filing  of  such  disclosure,  answer,  or  statement,  file 
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with  the  clerk  of  such  court  a  demand  for  trial  of  the  cause,  said  cause 
shall  stand  for  trial  in  the  manner  provided  by  this  act.  A  jury  may 
be  had  on  demand  of  either  party.  The  time  for  filing  said  demand  may 
be  extended  by  the  court  upon  application  and  showing. 

8€cUon  10610.      (18446.)     Modified. 

Sec.  12.  In  case  judgment  shall  have  been  rendered  in  favor  of 
the  plaintiff  in  the  principal  action,  before  the  commencement  of  such 
garnishee  proceedings,  or  before  the  framing  of  such  statutory  issue,  such 
issue  shall  be  brought  to  trial  in  the  same  manner  as  a  personal  action; 
but  in  case  judgment  shall  not  have  been  so  recovered  in  the  principal 
action,  then  such  statutory  issue  shall  stand  for  trial  at  the  term  at 
which  the  issue  against  the  principal  defendant  shall  be  tried  and  finally 
disposed  of;  and  if  the  latter  issue  be  determined  against  the  plaintiff 
at  any  time  thereafter,  upon  motion  of  the  garnishee,  judgment  shall 
be  entered  in  his  favor  upon  the  statutory  issue,  and  for  costs  against 
the  plaintiff,  reciting  the  framing  of  such  issue,  and  the  judgment  in 
favor  of  the  principal  defendant. 

Section  10611.     (13447.)     No  change. 

Sec.  13.  If  the  plaintiff  obtain  judgment  against  the  principal  de- 
fendant, in  the  circuit  court,  and  the  latter  does  not,  within  tw()  days 
thereafter,  serve  upon  the  garnishee  notice  of  motion  for  new  trial,  or 
of  his  intention  to  remove  the  cause  to  the  supreme  court,  the  statutory 
issue  shall  stand  for  trial  at  any  time  thereafter  the  same  as  in  other 
cases. 

Section   10612.      (13448.)      Modified. 

Sec.  14.  Upon  the  trial,  the  report  or  any  other  competent  evidence 
supporting  or  controverting  it,  may  be  offered  by  the  plaintiff,  and  the 
garnishee  may  offer  any  evidence  not  controverting  the  disclosure,  or  in 
the  discretion  of  the  court  he  may  be  allowed  to  show  errors  and  mis- 
takes in  his  disclosure,  and  may  also  show  the  amount  of  the  judgment 
and  costs  against  the  principal  defendant. 

Section   10618.      (13449.)      No   change. 

Sec.  15.  If  by  the  verdict  the  garnishee  be  found  liable,  as  such,  for 
an  amount  equal  to  or  greater  than  the  judgment  and  costs  against  the 
principal  defendant,  judgment  shall  pass  only  for  the  latter  amount;  in 
other  cases  it  shall  pass  for  the  amount  of  liability  ascertained  by 
the  verdict. 

Section  10614.      (134.50.)     No  change. 

Sec.  16.  If  on  such  trial  judgment  shall  be  rendered  against  the 
garnishee  for  a  greater  amount,  or  for  other  property  than  he  would 
have  been  chargeable  for  on  his  disclosure,  it  shall  carry  full  costs,  oibet- 
wise  the  garnishee  shall  recover  costs ;  execution  shall  issue  as  in  ordinary 
cases. 

Section  10615.     (13451.)     No  change. 

Sec.  17.    Whenever,  in  case  of  recovery  by  the  plaintiff  against  the 
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principal  defendant,  he  shall  have  removed  the  same  to  the  supreme 
court,  and  the  judgment  shall  have  been  affirmed,  the  statutory  issue,  in 
garnishment,  shall  stand  for  trial  at  any  time  thereafter,  the  same  as  iu 
other  eases. 

Section  10616.     (13462.)     Modified. 

Sbc.  18.  When  the  garnishee  shall  be  found  indebted  to  the  principal 
defendant,  and  the  time  of  payment  shall  not  have  arrived,  no  judgment 
shall  pass  until  after  the  time  of  maturity,  which  shall  be  named  in  the 
finding  or  verdict. 

Section    10617.     (18453.)     No  change. 

Sbc.  19.  When  the  garnishee  shall  be  chargeable,  by  reason  of  any 
goods  or  chattels,  other  than  money,  which  he  holds  or  is  bound  to  deliver 
to  the  principal  defendant,  not  subject  to  any  lien,  judgment  shall  be 
rendered  and  execution  issued  against  the  garnishee  for  so  much  thereof 
as  may  be  necessary  to  satisfy  the  same,  and  he  shall  make  delivery  to 
the  officer,  who  shall  sell  and  apply  and  account  for  the  proceeds  as 
usual  in  ordinary  executions. 

SecUon  10618.     (13454.)     No  change. 

Sec.  20.  If  the  garnishee  be  found  to  be  under  contract  for  the  de- 
livery of  any  specific  article  to  the  principal  defendant,  or  to  make  pay- 
ment therein,  judgment  shall  be  rendered  and  execution  issued  against 
the  ganiishee  for  so  much  thereof  as  shall  be  necessary  to  satisfy  such 
execution,  which  articles  shall  be  paid  and  delivered  to  the  plaintifif 
according  to  the  contract. 

Section  10619.     (18455.)     No  change. 

Sbc.  21.  When  such  specific  goods  were  to  be  delievered  to  the  prin- 
cipal defendant  at  a  certain  time  and  place,  the  garnishee  shall  not  be 
compelled,  by  reason  of  the  garnishment,  to  deliver  at  any  other  time 
and  place,  but  may  deliver  as  provided  for  in  the  contract,  unless  pre- 
viously adjudged  liable  as  garnishee. 

SecUon  10620.      (18466.)      No  change. 

Sbc.  22.  The  plaintiff  shall  be  deemed  the  agent  of  the  principal  de- 
fendant for  the  purpose  of  recovering  the  goods,  chattels  and  articles 
mentioned  in  the  two  preceding  sections,  and  may  levy  his  execution 
thereon  to  the  amount  of  his  debt  and  costs ;  and  if  no  division  of  such 
goods,  chattels  or  articles  can  be  made,  the  whole  may  be  sold;  and  the 
property  unsold,  and  the  overplus  of  the  proceeds  of  the  property  sold, 
shall  be  delivered  by  the  officer  to  the  principal  defendant  on  demand. 

SecUon  10621.     (13457.)     No  change. 

Sbc.  23.  If  any  person  adjudged  liable  as  garnishee  for  any  goods, 
chattels,  or  other  property  whatever,  shall  refuse  to  expose  the  same 
so  that  the  plaintiff  may  levy  his  execution  thereon,  the  court  shall,  on 
return  thereof  made  by  the  officer,  grant  a  rule  upon  such  garnishee  to 
show    cause  why  execution   should   not  issue  against  said  garnishee, 
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his  own  goods  and  estate ;  and  upon  due  service  of  such  rule,  and  no 
sufficient  cause  shown  to  the  contrary,  execution  shall  be  issued  againgt 
him  for  such  sum  as  the  court  may  adjudge. 

Section  10622.     (18458.)     No  change. 

Sec.  24.  All  bills  of  exchange  and  promissory  notes,  or  other  nego- 
tiable instruments,  in  the  hands  of  the  garnishee  at  the  time  of  the  serv- 
ice of  the  writ  of  garnishment,  shall  1^  deemed  effects  under  the  pro- 
visions of  this  chapter,  and  if  it  shall  appear  by  the  disclosure,  that  the 
garnishee  at  such  time,  or  thereafter,  and  prior  to  the  disclosure,  is 
indebted  to  the  principal  defendant  by  such  bill  or  negotiable  promis- 
sory note,  and  made  payable  in  this  state,  or  the  parties  to  which,  at 
the  time  of  making  the  same,  residing  in  this  state,  the  judge  or  com- 
missioner may  issue  a  citation  requiring  the  principal  defendant  to  ap- 
pear before  him  and  answer  on  oath  all  interrogatories  respecting  the 
possession,  transfer,  or  other  disposition  of  said  bills  of  exchange  or 
promissory  notes,  and  such  order  may  contain  the  name  of  any  other 
person  supposed  to  claim  an  interest  in  such  paper,  so  that  he  may  ap- 
pear and  show  that  the  same  was  transferred  to  him  in  good  faith,  and 
for  an  adequate  consideration,  before  the  service  of  the  writ  of  garnish- 
ment; and  such  citation  shall  be  of  ten  days,  and  may  be  served  by  any 
person  at  least  five  days  prior  to  the  return  day,  and  returned  by  aflS- 
davit,  and  shall  be  annexed  to  the  commissioner's  report.  Such  citation 
shall  also  contain  an  order  enjoining  and  restraining  said  principal  de- 
fendant from  selling,  transferring,  or  in  any  way  disposing  of  any  such 
bill  of  exchange,  promissory  note  or  other  negotiable  instrument;  and 
in  case  of  any  violation  by  said  defendant  of  such  order,  he  shall  be 
deemed  guilty  of  a  contempt  of  the  court  in  which  such  action  is  pend- 
ing, and  shall  be  punishable  as  in  othet  cases  of  contempt. 

Section  10623.     (13450.)     Modified. 

Sec.  25.  The  parties  cited  shall  be  examined  in  like  manner  as  the 
garnishee,  and  if  it  shall  not  appear  that  the  note  or  bill  was  so  trans- 
ferred the  maker  or  acceptor  shall  be  charged  as  garnishee,  and  the  pay- 
ment of  the  judgment  rendered  against  him  shall  be  a  discharge  from 
the  note,  or  such  part  thereof  as  is  equal  to  the  amount  so  paid  by  him, 
together  with  all  costs  taxed  in  his  favor. 

Section  10624.      (13460.)     No  change. 

Sec.  26.  If  the  principal  defendant,  or  other  party  cited  shall  refuse 
to  appear  upon  such  citation  upon  the  filing  of  the  report,  he  may  be 
proceeded  against  as  for  a  contempt,  or  brought  before  the  court  on  a 
bench  warrant,  and  fined  in  the  discretion  of  the  court,  and  held  in  cus- 
tody until  disclosure  to  the  court,  the  same  to  be  reduced  to  writing  by 
the  clerk  and  attached  to  the  report. 

Section  10625.     (13461.)      No  change. 

Sec.  27.  No  disclosure,  as  answer  of  any  person,  or  any  other  pro- 
ceeding under  the  provisions  of  this  chapter,  shall  be  used  in  evidence 
upon  any  criminal  prosecution  against  such  person,  except  upon  a  prose- 
cution of  the  garnishee  for  perjury  in  making  his  disclosure. 

Section   10620.      (13462.)      No  change. 
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Sec.  28.  Wlien  the  answer  of  the  garnishee  shall  declare  that  any 
other  person  than  the  defendant  claims  the  indebtedness  or  property  in 
his  hands,  or  any  part  thereof,  and  the  name  and  residence  of  such  claim- 
ant, if  residing  either  in  this  state  or  in  any  other  state  or  country,  the 
court  may,  on  motion,  order  that  such  claimant  be  interpleaded  as  a 
defendant  to  the  garnishee  action,  and  that  notice  thereof,  setting  forth 
the  fact  with  a  copy  of  such  order  in  such  form  as  the  court  shall  direct, 
be  served  upon  him;  and  after  such  service  shall  have  been  made,  the 
garnishee  may  pay  or  deliver  such  indebtedness  or  property  to  the  clerk 
of  the  court,  and  have  a  receipt  thereof,  which  shall  be  a  complete  dis- 
charge from  all  liability  to  any  party  for  the  amount  so  paid  or  the  prop- 
erty so  delivered.  Such  notice  shall  be  served  within  or  without  this 
state  by  any  competent  person,  and  proof  of  the  fact  of  such  service 
shall  be  made  by  affidavit  and  filed  with  the  clerk  of  the  court  where 
such  garnishee  proceedings  are  commenced.  If  such  personal,  service 
cannot  be  had,  then  such  service  shall  be  made  as  the  court  shall  direct. 
Upon  such  service  being  made  and  proof  thereof  being  filed  in  the  cause, 
such  claimant  shall  be  deemed  a  defendant  to  the  garnishee  action  and 
within  twenty  days  shall  answer,  setting  forth  his  claim  or  any  defense 
which  the  garnishee  might  have  made.  In  case  of  default,  judgment  may 
be  rendered,  which  shall  conclude  any  claim  on  the  part  of  such  defend- 
ant ;  for  the  purpose  of  trying  the  title  as  between  the  plaintiff  and  any 
defendant  or  defendants,  and  between  two  or  more  defendants  so  inter- 
pleaded, to  the  money,  property  or  indebtedness  paid  to  or  delivered  to 
the  clerk  as  aforesaid,  the  court  may  order  an  issue  to  be  formed  and 
may  proceed  to  try  the  same  or  direct  the  trial  thereof  by  a  jury  as  in 
other  cases.  Such  issue  may  be  in  the  form  provided  in  this  chapter 
to  be  formed  between  the  plaintiff  and  the  garnishee ;  and  the  judgment 
or  judgments  entered  therein  shall  have  the  same  force  and  effect  as  in 
suits  between  the  same  parties  relative  to  the  same  subject  matter. 

Section  10627   (13463)   as  amended  by  act  60,  1901.     Modified. 

Sec.  29.  If  the  plaintiff,  in  addition  to  the  allegations  hereinbefore 
required  to  be  contained  in  the  affidavit  for  the  writ  of  garnishment, 
shall  set  forth  in  such  affidavit  that  the  principal  defendant  is  a  non- 
resident of  the  county  or  state  where  the  suit  is  commenced,  or  that 
one  of  the  principal  defendants  is  a  nonresident  of  the  county  or  state, 
where  there  is  more  than  one  principal  defendant,  or  a  foreign  corpora- 
tion created  in  any  jurisdiction  (naming  it),  the  principal  writ  or  dec- 
laration and  affidavit  may  be  filed  of  the  day  of  issue,  and  the  writ  of 
garnishment  may  be  served  as  in  ordinary  cases;  and  within  sixty  days 
after  such  service  the  plaintiff  shall  cause  to  be  delivered  to  such  non- 
resident defendant  or  defendants,  or  the  president,  secretary,  cashier  or 
treasurer  of  such  foreign  corporation  residing  out  of  this  state,  or  upon 
any  officer,  clerk  or  agent  residing  or  to  be  found  within  this  state,  a 
true  copy  of  the  principal  writ  or  declaration,  affidavit  and  writ  of 
garnishment,  with  return  of  service  thereon,  and  with  a  written  or 
printed  notice  attached,  signed  by  the  plaintiff  or  his  attorney,  stating 
that  said  non-resident  defendant  or  defendants,  or  foreign  corporation, 
is  notified  to  appear  and  defend  within  thirty  days  after  such  service, 
or  default  will  be  entered  and  judgment  taken,  and  upon  filing  an  affi- 
davit of  such  service,  further  proceedings  to  judgment  may  be  had  as 
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in  ordinary  personal  actions.  If  there  is  more  than  one  defendant,  some 
of  whom  reside  within  this  state,  notice  shall  be  served  on  the  resident 
defendants  of  the  time  and  manner  of  giving  notice  to  the  nonresident 
defendants. 

Section  10629    (13465)   as  amended  by  act  60,  1001.     No  change. 

Sec.  30.  Whenever  the  action  shall  be  commenced  by  writ  of  attach- 
ment against  a  nonresident  defendant  or  foreign  corporation,  and  a  writ 
of  garnishment  shall  issue,  the  same  proceedings  shall  be  had  in  respect 
to  personal  service  upon  the  principal  defendant,  as  are  specified  in  the 
previous  section. 

Section   10630.      (13466.)      No  change. 

Sbc.  31.  When  the  garnishee  shall  be  adjudged  liable  as  such  except 
when  it  is  otherwise  specially  provided,  judgment  shall  be  rendered  and 
execution  issue  against  such  garnishee,  his  own  goods  and  estate,  for 
the  amount  of  the  judgment  and  costs  against  the  principal  defendant 
if  the  garnishee's  liability  shall  be  for  so  much,  otherwise  for  the  amount 
thereof. 

Section  10631.      (13467.)     No  change. 

Sex?.  32.  If  any  person  garnisheed  shall  have  in  his  possession  any 
of  the  property  aforesaid  of  the  principal  defendant,  which  he  holds  by 
a  conveyance  or  title  that  is  void  as  to  creditors  of  the  defendant,  or 
if  any  person  garnisheed  shall  have  received  and  disposed  of  any  of  the 
property  aforesaid  of  the  principal  defendant,  which  is  held  by  a  con- 
veyance or  title  that  is  void  as  to  creditors  of  the  defendant,  he  may  be 
adjudged  liable  as  garnishee  on  account  of  such  property  and  for  the 
value  thereof,  although  the  principal  defendant  could  not  have  maintained 
an  action  therefor  against  him. 

Section  10632.     (13468.)     No  change. 

Sec.  33.  Two  or  more  persons,  severally  liable,  may  be  garnished  in 
the  same  action,  and  their  disclosures  and  all  other  proceedings  shall 
be  several  and  judgment  shall  be  rendered  for  such  sum  as  the  court 
shall  order,  for  or  against  each  severally,  and  execution  may  issue 
accordingly. 

Section  10633.     (13460.)     No  change. 

Sec.  34.  Execution  may  be  issued  by  the  court  against  the  principal 
defendant  for  any  balance  due  the  plaintiflP,  on  his  judgment  against  snch 
defendant,  beyond  the  amount  for  which  the  garnishee  or  garnishees 
shall  be  found  liable;  and  further  execution  may  be  issued  from  time 
to  time,  against  such  defendant,  or  any  garnishee,  as  the  court  may  order, 
until  the  satisfaction  of  the  ju(igment  in  full. 

Section  10634.      (18470.)     No  change. 

Se5c.  35.  The  judgment  against  any  person,  as  the  garnishee,  shall 
acquit  and  discharge  such  garnishee,  his  executors  or  administrators, 
from  all  demands  by  the  principal  defendant,  his  executors  or  adminis- 
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trators,  for  all  such  moneys  or  property,  as  aforesaid,  paid  or  delivered 
by  the  garnishee  by  force  of  such  payment;  and  if  any  garnisliee  shall 
be  sued  therefor,  or  for  anything  done  by  virtue  of  the  provisions  of  this 
chapter,  he  may,  under  the  general  issue,  give  the  special  matter  in  evi- 
dence. 

Section   10635.      (13471.)      No  change. 

Sec.  36.  If  any  person  named  in  the  aflSdavit  for  the  writ  of  gar- 
nishment shall  be  stated  to  reside  out  of  the  county  in  which  the  suit 
in  garnishment  is  brought,  such  writ  may  be  served  by  any  competent 
person,  and  any  execution  against  the  garnishee  shall  be  directed  to 
the  sheriff  of  any  county  in  this  state  in  which  such  person  may  reside. 
Such  sheriff  shall  serve  said  execution  in  the  manner  required  to  be 
served  in  other  cases,  and  shall  make  return  of  his  doings  to  the  clerk 
of  the  county  from  which  the  execution  issued. 

Section   10636.      (13472.)      Modified. 

Sec.  37.  No  person  shall  be  adjudged  a  garnishee  in  either  of  the 
cases  following,  to  wit: 

1.  By  reason  of  any  money  or  thing  received  or  collected  by  him  as 
sheriff  or  other  officer,  by  force  of  an  execution  or  other  legal  process, 
in  favor  of  the  principal  defendant; 

2.  By  reason  of  any  money  in  his  hands  as  a  public  officer,  for  which 
he  is  accountable,  merely  as  such  officer,  to  the  principal  defendant ; 

3.  Nothing  in  this  chapter  contained  shall  be  applicable  to  any  in- 
debtedness of  such  garnishee  to  the  principal  defendant,  for  the  personal 
labor  of  such  defendant,  or  his  family,  unless  such  indebtedness  exceed 
the  amount  allowed  him  as  exempt  under  section  five  of  chapter  seventy- 
six  of  this  act,  and  in  case  of  such  excess,  only  to  the  amount  of  such 
excess. 

Section  10637.      (18473.)     Modified. 

Sec.  38.  Every  garnishee  shall  in  his  disclosure  be  allowed  to  claim 
an  off-set  which  he  may  justly  have  against  the  principal  defendant,  of 
which  he  could  have  availed  himself  if  he  had  not  been  garnished,  and 
shall  be  liable  only  for  the  balance  after  adjustment  of  mutual  demands: 
Provided,  That  in  such  adjustment  no  claims  for  unliquidated  damages 
for  wrongs  or  injuries  shall  be  considered. 

Section    10638.      (13474.)      Modified. 

Se5C.  39.  If  the  garnishee  shall  appear  and  make  disclosure,  as  be- 
fore provided,  he  shall  be  allowed  his  costs  for  trial  and  attendance  as 
in  case  of  a  witness,  and  in  case  an  attorney  is  employed  to  prepare  such 
disclosure  such  further  sum,  not  less  than  five  dollars,  as  the  court  shall 
think  reasonable  for  his  counsel  fees  and  other  necessary  expenses;  and 
in  case  he  shall  be  adjudged  liable,  the  same  may  be  taxed  and  deducted 
from  the  property  or  money  in  his  hands,  and  be  shall  be  chargeable 
only  for  the  balance,  and  if  the  garnishee  shall  be  discharged,  whether 
by  reason  of  his  having  no  money  or  property,  or  because  the  plaintiff 
shall  not  recover  judgment  against  the  principal  defendant,  or  for  any 
33 
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other  cause,  his  said  costs  and  charges  shall  be  paid  by  the  plaintiff, 
and  the  garnishee  may  have  the  same  taxed,  and  judgment  and  execution 
therefor. 

Section   10630.     (13475.)     Modified. 

Sec.  40.  If  any  person  summoned  as  a  garnishee,  or  if  any  officer, 
agent  or  other  person  who  shall  appear  and  answer  for  a  corporation 
so  summoned,  shall,  upon  his  disclosure  or  examination  on  oath,  know- 
ingly and  wilfully  answer  falsely,  he  shall,  out  of  his  own  goods  and 
estate,  pay  to  the  plaintiff  in  garnishment,  or  to  his  executors  and  ad 
ministrators,  the  full  amount  due  on  the  judgment  recovered  therein, 
with  interest,  to  be  recovered  in.  a  special  action  on  the  case;  and  he 
shall,  moreover,  on  conviction  thereof,  upon  indictment,  be  adjndgeii 
guilty  of  perjury. 

Section  10640.     (18476.)     No  change. 

Hex:.  41.  A  failure  to  recover  judgment  against  the  principal  defend- 
ant, or  a  satisfaction  of  such  judgment,  in  any  mannei^,  shall  be  deemed 
a  discontinuance  of  all  proceedings  against  the  garnishee. 

Section   10641.      (18477.)      No   change. 

Rec.  42.  Any  judgment  or  final  order  in  a  suit  in  garnishment  may 
be  set  aside  or  removed  to  the  supreme  court,  in  like  manner  and  with  the 
same  effect  as  in  other  personal  actions. 

SecUon  10642.   (13478.)   No  change. 

Sbx?.  43.  Any  party  may  have  an  order  on  the  commissioner  for 
amendment  of  his  report,  or  for  a  further  report  upon  a  motion  for  cause 
shown  and  after  like  notice  as  in  other  cases;  and  upon  like  proceedings 
any  party  may  have  any  other  order  on  the  commissioner  to  which  he 
may  be  entitled,  at  any  time,  in  the  progress  of  the  cause. 

Section  10643.      (18470.)     Modified. 

Sec.  44.  The  principal  defendant  in  any  such  action,  wherein  process 
of  garnishment  shall  be  commenced,  may  at  any  time  after  service  of  snch 
process,  and  previous  to  the  rendering  of  judgment  thereon,  file  with  the 
clerk  of  the  court  his  bond,  with  at  least  two  sufficient  sureties,  to  the 
plaintiff  as  obligee  in  a  penal  sum  equal  to  double  the  amount  of  the 
claim  of  the  plaintiff,  as  sworn  to  in  the  affidavit  filed  for  the  writ  of 
garnishment,  and  with  conditions  to  pay  any  judgment  obtained  against 
the  defendant  or  defendants  in  such  action,  and  abide  the  order  of  the 
court  therein,  and  which  bond  and  the  sureties  thereof  shall  be  pre- 
viously approved  by  the  judge  of  the  court  or  circuit  court  commissioner, 
on  a  notice  of  at  least  twenty-four  hours,  to  the  plaintiff  or  his  attorney, 
of  the  time  and  place  of  presenting  such  bond  for  approval;  and  if 
neither  the  plaintiff  nor  his  attorney  shall  reside  in  the  same  city,  vil- 
lage or  township  where  said  bond  is  to  be  presented  for  approval,  snci 
notice  shall  be  a  notice  of  at  least  four  days,  and  at  least  one  day  shall 
be  added  to  such  notice,  for  each  additional  one  hundred  miles,  or  frac- 
tion thereof,  of  distance;  and  such  judge  or  commissioner  shall  examine 
the  defendant  and  sureties  on  oath  as  to  their  sufficiency  and  respon- 


Digitized  by 


Google 


259 

sibility,  and  may  take  other  evidence  in  relation  thereto  in  his  discretion, 
as  either  party  may  oflfer.  On  filing  such  bond  so  approved,  with  the 
clerk  of  the  court,  the  proceedings  in  garnishment  shall  be  thereby  dis- 
continued, and  the  costs  thereof  shall  abide  the  event  of  the  principal 
suit;  and  if  the  plaintiff  shall  recover  judgment  against  the  principal 
defendant,  on  application  to  the  court,  execution  thereon  may  be  ordered 
to  issue  against  the  sureties  in  such  bond,  as  well  as  the  defendant. 
Whenever  any  proceedings  .in  garnishment  shall  be  discontinued,  by  rea- 
son of  the  filing  of  such  bond,  as  above  provided,  the  clerk  of  the  court 
shall  forthwith  notify  the  attorney  for  the  plaintiff  in  such  suit,  of  the 
filing  of  such  bond,  and  such  attorney  shall,  within  twenty-four  hours 
after  the  receipt  of  such  notice  from  the  clerk,  give  notice  in  writing,  to 
the  persons  against  whom  process  of  garnishment  shall  have  been  issued, 
that  the  proceedings  in  garnishment  in  such  suit  have  been  discontinued, 
which  notice  shall  be  served  upon  the  attorney  for  the  garnishee,  if  he 
shall  have  appeared  by  attorney,  otherwise  upon  the  garnishee,  and  may 
be  served  in  the  same  manner  as  other  notices  are  required  to  be  served. 

Section  10646.      (13482.)     Modified. 

Sec.  45.  In  all  cases  where  the  principal  defendant  does  not  appear 
in  the  cause  within  the  time  fixed  by  the  statute  and  rules  of  court  for 
such  appearance,  the  plaintiff  shall  proceed  and  perfect  his  judgment 
against  such  principal  defendant  as  soon  as  he  shall  be  entitled  thereto 
under  the  rules  and  practice  of  the  court,  and  in  default  thereof  such 
court  may,  in  its  discretion,  on  motion  of  the  garnishee  defendant  or 
any  one  interested  in  the  proceedings,  render  judgment  discontinuing 
such  garnishee  procedings  with  costs  against  the  plaintiff. 

Section  10647.      (18483.)     No  change. 

Sec.  46.  All  corporations  of  whatsoever  nature,  whether  foreign, 
domestic,  municipal  or  otherwise,  may  be  proceeded  against  as  gar- 
nishees in  the  same  manner  and  with  like  effect  as  individuals  under  the 
provisions  of  this  chapter  and  the  rules  of  law  relative  to  proceedings 
against  corporations :  Provided,  That  when  a  municipal  corporation  is 
proceeded  against  as  provided  for  in  this  chapter,  judgment  shall  have 
been  obtained  in  a  court  of  competent  jurisdiction  by  the  plaintiff  against 
the  principal  defendant  before  garnishment  proceedings  shall  be  com- 
menced against  such  municipal  corporation.  Writs  of  garnishment  shall 
be  served  in  the  same  manner  as  other  process  against  such  corpora- 
tions :  Provided^  further,  That  in  all  such  cases  of  foreign  corporations, 
if  said  oflScer  or  agent  shall  neglect  or  refuse  to  file  disclosure  to  said 
writ,  as  hereinbefore  in  this  chapter  provided,  the  default  of  said  foreign 
corporation  may  be  entered  as  in  other  cases,  and  upon  entry  of  judgment 
against  the  principal  defendant,  judgment  may  be  entered  in  said  gar- 
nishee proceedings  against  said  foreign  corporation  for  the  amount  there- 
of, including  costs:  Provided,  further,  That  no  judgment  on  default 
shall  be  rendered  against  said  foreign  corporation  until  the  expiration 
of  sixty  days  after  the  entry  of  judgment  against  the  principal  defend- 
ant, and  the  plaintiff  shall  within  twenty  days  after  judgment  against 
the  principal  defendant,  serve  notice  by  mail  on  the  foreign  corporation 
at  its  home  office  that  judgment  had  been  obtained  against  the  principal 
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defendant;  and  that  at  the  expiration  of  sixty  days  from  the  date  of 
said  judgment  aj)plication  would  be  made  for  judgment  against  it,  as 
hereinbefore  provided.     Said  notice  to  be  substantially  as  follows: 

In  the  circuit  court  for  the  county  of 

,  plain tiflP, 

vs. 

,  defendant. 

,  Garnishee  defendant. 

To  said  Garnishee  defendant: 

Take  notice,  that  on  the day  of Anno  Domini 

judgment  for  the  sum  of dollars 

including  costs,  was  entered  in  said  court  against  the  above  named  prin- 
cipal defendant,  and  at  the  expiration  of  sixty  days  from  the  entry  of 
said  judgment,  application  will  be  made  to  said  court  for  the  entry  of 
judgment  against  you  as  garnishee  defendant  in  said  cause. 

Yours,  etc., 


PlaintiflTs  Attorney. 

Section   10e28    (13404)    ns   Inst  amended  by  act  214,   1911.     Modified. 
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CHAPTER  XXIX. 

OP  THE   ACTION  OP  EJECTMENT. 

Section  1.  The  action  of  ejectment  is  retained,  and  may  be  brought 
in  the  cases  and  in  the  manner  heretofore  accustomed,  subject  to  the 
provisions  hereinafter  contained. 

Section   10*)47.      (13147.)      No  change. 

Sec.  2.    The  action  of  ejectment  may  also  be  brought : 

1.  In  the  same  cases  in  which  a  writ  of  right  might  formerly  be 
brought  to  recover  lands,  tenements,  or  hereditaments,  and  by  any  per- 
son claiming  an  estate  therein,  in  fee,  or  for  life,  either  as  heir,  devisee 
or  purchaser; 

2.  By  any  widow  entitled  to  dower,  or  by  a  woman  so  entitled  and 
her  husband,  after  the  expiration  of  six  months  from  the  time  her  right 
accrued,  to  recover  her  dower  of  any  lands,  tenements  or  hereditaments. 

Section  10048.     (18148.)     No  substantial  change. 

Sec.  3.  No  person  can  recover  in  ejectment,  unless  he  has  at  the  time 
of  commencing  the  action  a  valid,  subsisting  interest  in  the  premises 
claimed,  and  a  right  to  recover  the  possession  thereof,  or  of  some  share^ 
interest  or  portion  thereof,  to  be  proved  and  established  at  the  trial. 

Section  10040.     (13149.)     No  change. 

Sec.  4.  If  the  premises  for  which  the  action  is  brought  are  actually 
occupied  by  any  person,  such  actual  occupant  shall  be  named  a  defend- 
ant;, if  they  are  not  so  occupied,  the  action  must  be  brought  against 
some  person  exercising  acts  of  ownership  on  the  premises  claimed,  or 
claiming  title  thereto,  or  some  interest  therein  at  the  commencement  of 
the  suit;  and  all  persons  claiming  any  title  to  the  premises  adverse  to 
that  claimed  by  the  plaintiff,  may  in  all  cases  be  made  defendants  in 
such  action. 

Section  10950.      (13150.)      No  substantial  change. 

Sec.  5.  The  suit  shall  be  commenced  in  the  same  manner  as  in  per- 
sonal actions,  except  as  hereinafter  provided ;  and  the  names  of  the  real 
claimants  shall  be  inserted  as  plaintiffs,  and  all  the  former  provisions  of 
law  concerning  lessors  of  a  plaintiff  shall  apply  to  such  plaintiffs. 

Section  10051    (13151)    as  amended  by  act  13,  1909.     Modified. 

Sec.  6.  The  use  of  fictitious  names  of  plaintiffs  or  defendants,  an(3 
of  the  names  of  any  other  than  the  real  claimants  and  the  real  defend- 
ant, and  the  statement  of  any  lease  or  demise  to  the  plaintiff,  and  of 
an  ejectment  by  a  casual  or  nominal  ejector,  are  abolished. 

Section   10052.      (13162.)     No  change. 

Sec.  7.    It  shall  be  sufficient  for  the  plaintiff  to  aver  in  his  declara- 
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tion,  that  on  some  day  therein  to  be  specified,  and  which  shall  be  after 
his  title  or  right  accrued,  he  was  possessed  of  the  premises  in  question, 
describing  them  as  hereinafter  provided,  and  being  so  possessed  thereof 
that  the  defendant  afterwards,  on  some  day  to  be  stated,  entered  into 
such  premises,  and  that  he  unlawfully  withholds  from  the  plaintiff  the 
possession  thereof,  to  his  damage,  any  nominal  sum  the  plaintiff  shall 
think  proper  to  state. 

Section  10963.      (13153.)      No  change. 

Sbo.  8.  In  such  declaration  the  premises  claimed  shall  be  described 
with  such  convenient  certainty,  by  setting  forth  the  section  or  part  of 
a  section,  township  and  range,  or  the  number  of  the  lot,  or  otherwise, 
that  from  such  description  possession  of  the  premises  claimed  may  be 
delivered. 

Section   10954.      (13151.)      No  change. 

Skc.  9.  If  such  plaintiff  claims  an  undivided  share  or  interest  in 
any  premises,  he  shall  state  the  same  particularly  in  such  declaration. 

Section   10955.      (13155.^      No  change. 

Pec.  10.  If  tlie  action  be  brought  for  the  recovery  of  dower,  the 
declaration  shall  state  that  the  plaintiff  was  possessed  of  the  one  un- 
divided third  part  of  the  premises,  as  her  reasonable  dower  as  widow 
of  her  husband,  naming  him.  In  every  other  case  the  plaintiff  shall 
state  whether  he  claims  in  fee,  or  whether  he  claims  for  his  own  life, 
or  for  the  life  of  another,  or  for  a  term  of  years,  or  otherwise,  specifying 
such  lives,  or  the  duration  of  such  term. 

Section  10956.      (13156.)     No  change. 

Bec.  11.  In  any  case  other  than  where  the  action  is  brought  for  the 
recovery  of  dower,  the  declaration  may  contain  several  counts,  and  sev- 
eral parties  may  be  named  as  plaintiffs,  jointly  in  one  count,  and  sepa- 
rately in  others. 

Section  10957.      (13157.)      No  change. 

Sec.  12.  All  the  provisions  of  law  relating  to  security  for  costs,  shall 
be  applicable  to  the  action  of  ejectment. 

Section   1095S.      (13158.)     Modified. 

Sec.  i3.  If  the  premises  are  actually  occupied,  the  process  or  declara- 
tion shall  be  served  by  delivering  a  copy  thereof  to  the  defendant  named 
therein,  who  shall  be  in  the  occupation  thereof,  personally,  or  by  leav- 
ing the  same  with  some  person  of  proper  age,  at  the  dwelling  house  of 
such  defendant,  if  he  be  absent. 

Section   10959.      (13159.)      Modified. 

Sec.  14.  If  the  defendant,  or  any  defendant  named  in  the  declaration 
or  process  by  which  the  suit  is  commenced,  shall  not  occupy  the  premises 
claimed  by  plaintiff,  such  declaration  or  process  shall  be  served  upon 
such  defendant  personally,  if  such  defendant  can  be  found  within  this 
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state,  and  such  service  may  be  made  in  any  part  thereof;  if  such  declara- 
tion or  process  issued  therein  cannot  be  served  by  reason  of  the  defend- 
ant not  being  found  within  this  state,  the  same  proceedings  shall  be 
had  as  in  chancery  cases,  in  the  case  of  absent,  concealed  or  non-resi- 
dent defendants. 

Supersedes  section   10960.      (13160.) 

Sec.  15.  Upon  filing  due  proof  of  service  of  process,  or  declaration, 
or  of  the  due  publication  of  such  order  and  compliance  in  all  respects 
with  the  requirements  of  law  in  case  of  service  by  publication,  or  of 
the  service  of  a  copy  of  such  order  personally  on  such  defendant  within 
the  time  limited  therein,  if  such  defendant  shall  neglect  to  appear  and 
plead  within  the  time  provided  by  law  or  rule  of  court,  his  default  for 
not  appearing  and  pleading  may  be  entered  as  in  other  cases. 

Supersedes  section   10961.      (13161.) 

Sec.  16.  No  demurrer,  plea  in  abatement,  or  plea  to  the  jurisdiction 
shall  be  filed,  but  the  provisions  of  section  five  of  chapter  fourteen 
shall  be  applicable  in  such  cases.  The  defendant  shall  plead  the  general 
issue  only  as  in  personal  actions,  and  under  such  plea,  the  defendant  may 
give  the  same  matter  in  evidence,  and  the  same  proceedings  shall  be  had 
as  upon  a  plea  of  not  guilty  in  the  former  action  of  ejectment.  Under 
such  plea  the  defendant  may  give  in  evidence  any  matter,  which  if  plead- 
ed in  the  former  writ  of  right,  or  action  of  dower,  would  bar  the  actioii 
of  the  plaintiff. 

This  section  combines  and  supersedes  sections  10967  (13167)  modified,  and  10968 
(18168). 

Sec.  17.  The  plaintiff  shall  attach  to  his  declaration,  and  the  defend- 
ant to  his  plea,  if  he  claims  title,  an  abstract  of  the  title  relied  on,  show- 
ing from  and  through  whom  such  title  was  obtained,  together  with  a 
statement  showing  the  page  and  book  where  the  same  appears  of  record. 
If  such  title,  or  any  portion  thereof,  is  not  in  writing,  or  does  not  ap- 
pear of  record,  such  fact  shall  be  stated  in  the  abstract,  and  either  party 
shall  furnish  the  adverse  party  with  a  copy  of  any  unrecorded  convey- 
ance, or  furnish  a  satisfactory  reason  for  not  doing  so  within  a  reason- 
able time  after  demand  therefor.  No  written  evidence  of  title  shall  be 
introduced  on  the  trial,  unless  it  has  been  sufl5ciently  referred  to  in  such 
abstract,  which  on  motion,  may  be  made  more  specific,  and  may  be  amend- 
ed as  other  proceedings. 

New  section. 

Sec.  18.  It  shall  not  be  necessary  for  the  plaintiff  to  prove  an  actual 
entry  under  title,  nor  the  actual  receipt  of  any  profits  of  the  premises 
demanded;  but  it  shall  be  sufficient  for  him  to  show  a  right  to  the  pos- 
session of  such  premises,  at  the  time  of  the  commencement  of  the  suit, 
as  heir,  devisee,  purchaser  or  otherwise. 

Section    10969.      (13169.)      No  change. 

Seo.  19.  It  shall  not  be  necessary  on  the  trial  for  the  defendant  to 
confess,  nor  the  plaintiff  to  prove,  lease,  entry  and  ouster,  or  either  of 
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them,  except  as  provided  in  the  next  section ;  but  this  section  shall  not 
be  construed  to  impair,  nor  in  any  way  to  affect,  any  of  the  rules  of 
evidence  in  force,  in  regard  to  the  maintenance  and  defense  of  the 
action. 

Section  10970.     (18170.)     No  change. 

Sec.  20.  If  the  action  be  brought  by  one  or  more  tenants  in  common, 
or  joint  tenants,  against  their  co-tenants,  the  plaintiff,  in  addition  to 
all  other  evidence  which  he  may  be  bound  to  give,  shall  be  required  to 
prove  on  the  trial  of  the  cause,  that  the  defendant  actually  ousted  such 
plaintiff,  or  did  some  other  act  amounting  to  a  total  denial  of  his  right 
as  such  co-tenant. 

Section   10971.      (13171.)      No   change. 

Sec.  21.  If  the  action  be  brought  against  several  defendants  and  a 
joint  possession  or  claim  of  title  of  all  be  proved,  the  plaintiff  shall 
be  entitled  to  a  verdict  against  all,  whether  they  shall  have  pleaded 
separately  or  jointly. 

Section  10972.      (13172.)      No  change. 

Sec.  22.  When  the  action  is  against  several  defendants,  if  it  appear 
on  the  trial  that  any  of  them,  at  the  commencement  of  the  suit,  occupied 
or  claimed  distinct  parcels  in  severalty,  or  jointly,  and  that  other  de- 
fendants possessed  or  claimed  other  parcels  in  severalty,  or  jointly,  all 
of  which  titles,  possessions,  or  claims  were  derived  from  the  same  source, 
the  jury  in  such  case  shall  state  particularly  in  their  verdict  the  de- 
scription of  the  parcel  claimed  by  each  of  said  defendants,  when  the 
said  verdict  shall  be  for  the  plaintiff;  and  in  case  the  said  several  titles, 
claims  or  possessions  were  derived  from  a  different  source,  the  plaintiff 
shall  elect  at  the  trial,  and  before  the  testimony  shall  be  deemed  closed, 
against  which  he  will  proceed,  and  a  verdict  shall  be  rendered  for  the 
defendants  not  proceeded  against. 

Section    10973.      (13173.)      No   change. 

# 

Sec.  23.  In  the  following  cases  the  verdict  shall  be  rendered  as  fol- 
lows : 

1.  If  it  be  shown  on  trial  that  all  the  plaintiffs  have  a  right  to  re- 
coyer  the  possession  of  the  premises,  the  verdict  in  that  respect  shall 
be  for  the  plaintiffs  generally; 

2.  ir  it  appear  that  one  or  more  of  the  plaintiffs  have  a  right  to  the 
possession  of  the  premises,  and  that  one  or  more  have  not  such  right, 
the  verdict  shall  specify  for  which  plaintiff  the  jury  find,  and  as  to 
which  jilaintiflf  they  find  for  the  defendant; 

3.  If  the  verdict  be  for  any  plaintiffs,  and  there  be  several  defendants, 
the  verdict  shall  be  rendered  against  such  of  them  as  were  in  the  posses- 
sion of  the  premises,  or  as  claimed  title  thereto,  at  the  commencement 
of  the  action; 

4.  Tf  the  verdict  be  for  all  the  premises  claimed,  as  specified  in  the 
declaration,  it  shall  in  that  respect  be  for  such  premises  generally; 

5.  Tf  the  verdict  be  for  a  part  of  the  premises  described  in  such  dec- 
laration, the  verdict  shall  particularly  specify  such  part  as  the  same 
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shall  have  been  proved,  with  the  same  certainty  hereinbefore  required 
in  the  declaration,  in  the  description  of  the  premises  claimed; 

6.  If  the  verdict  be  for  an  undivided  share  or  interest  in  the  premises 
claimed,  it  shall  specify  such  share  or  interest;  and  if  for  an  undivided 
share  in  a  part  of  the  premises  claimed,  it  shall  specify  such  share,  and 
shall  describe  such  part  of  the  premises  as  hereinbefore  required ; 

7.  The  verdict  shall  also  specify  the  estate  or  right  which  shall  have 
been  established  on  the  trial,  by  the  plaintiff  in  whose  favov  it  shall  be 
rendered,  whether  such  estate  be  in  fee,  or  for  his  own  life,  or  for  the 
life  of  another,  stating  such  lives,  or  whether  it  be  a  term  for  years,  or 
otherwise,  and  specifying  the  duration  of  such  term. 

Section   10974.      (13174.)     No  change. 

Sbc.  24.  If  the  right;  or  title  of  a  plaintiff  in  ejectment  expire  after 
the  commencement  of  the  suit,  but  before  trial,  the  verdict  shall  be  re- 
turned according  to  the  fact,  and  judgment  shall  be  rendered  that  he 
recover  his  damages  by  reason  of  the  withholding  of  the  premises  by  the 
defendant,  to  be  assessed,  and  that  as  to  the  premises  claimed,  the  de- 
fendant go  thereof  without  day. 

Section  10975.     (13175.)     No  change. 

Sec.  25.  The  action  of  ejectment  shall  not  be  abated  by  the  death 
of  any  plaintiff,  or  of  one  of  the  several  defendants  after  issue  and 
before  verdict  or  judgment;  but  the  same  proceedings  may  be  had  as 
in  other  actions,  to  substitute  the  names  of  the  executors  or  administra- 
tors, or  of  those  who  may  succeed  to  the  title  of  the  plaintiff  so  dying, 
in  which  case  the  issue  shall  be  tried  as  between  the  original  parties; 
and  in  case  of  the  death  of  a  defendant,  the  cause  shall  proceed  against 
the  other  defendants. 

Section  10976.     (13170.)     No  change. 

Sbc.  26.  In  cases  where  no  other  provision  is  made,  the  judgment 
in  the  action,  if  the  plaintiff  prevail,  shall  be,  that  the  plaintiff  recover 
the  possession  of  the  premises  according  to  the  verdict  of  the  jury,  if 
there  was  such  verdict;  or  if  the  judgment  be  by  default,  according  to 
the  description  thereof  in  the  declaration,  with  costs  to  be  taxed. 

Section   10977.      (13177.)     No  change. 

Sec.  27.     The  plaintiff  recovering  such  judgment  shall  be  entitled  to 
tt  writ  of  possession,  which  shall  be  substantially  in  the  following  form : 
In  the  name  of  the  People  of  the  State  of  Michigan. 
To  the  sheriff  of  the  county  of : 

Whereas,  A.  B.  has  lately,  in  our  circuit  court  for  the  county  of , 

by  the  judgment  of  such  court,  recovered  against  0.  D.  the  following 
described  premises,  to  wit:  (describing  the  premises  recovered  with 
like  certainty  as  above  provided),  which  said  premises  have  been  and 
are  still  unjustly  withheld  from  the  said  A.  B.  by  the  said  C.  D.,  where- 
of be  is  convicted  as  appears  to  us  of  record,  and  for  as  much  as  it  is 
adjudged  in  the  said  court  that  the  said  A.  B.  have  execution  upon 
said  judgment  against  the  said  C.  D.  according  to  the  force,  form  and 
effect  of  his  said  recovery;     Therefore  we  command  you  that  without 
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delay  you  deliver  to  the  said  A.  B.  possession  of  the  said  premises  so 
recovered,  with  the  appurtenances,  and  that  yon  certify  to  onr  said  court 
at,  etc.,  on,  etc.,  in  what  manner  yon  shall  have  executed  this  writ.  If 
there  be  costs  to  be  collected  the  proper  clause  may  be  here  inserted, 
witness,  etc.  Which  said  writ  of  possession  may  be  issued  to  the  sheriflf 
or  other  proper  oflScer  of  any  county  in  this  state,  in  which  the  premises 
recovered  are  situated,  in  all  cases  where  such  judgment  of  recovery 
shall  have  been  or  may  hereafter  be  rendered. 

Section  10978.     (131 78.)     No  chan^. 

Sec.  28.  Upon  a  judgment  against  the  plaintiflF,  or  one  or  more 
plaintiffs,  in  cases  where  they  shall  be  liable  for  costs,  execution  for  the 
collection  of  the  same  shall  be  issued,  as  upon  judgments  in  personal 
actions. 

Section   10079.     (13179.)      No  change. 

Sec.  29.  Every  judgment  in  the  action  of  ejectment,  rendered  upon 
a  verdict,  or  upon  default  after  personal  service,  shall  be  conclusive  as 
to  the  title  established  in  such  action,  upon  the  party  against  whom 
the  same  is  rendered,  and  against  all  persons  claiming  from,  through  or 
under  such  party,  by  title  accruing  after  the  commencement  of  such 
action,  unless  the  same  shall  be  set  aside  or  reversed. 

Section   10980.      (13180.)      Modified. 

Sec.  lU).  Except  as  hereinafter  provided,  new  trials  may  be  granted 
ill  pj«*  fnient  cases  for  the  same  reasons,  and  in  the  same  manner  as 
in  personal  actions;  but  no  new  trial  shall  be  granted  as  a  matter  of 

Supersodps   section    10981.      (13181.) 

Sec.  81.  Every  judgment  in  ejectment  rendered  by  default  when  no 
personal  service  is  had,  or  appearance  entered,  shall,  from  and  after 
two  years  from  the  time  of  rendering  the  same,  be  conclusive  upon  the 
defendant,  and  upon  all  persons  claiming  from  or  through  him  by  title 
accrninji:  after  the  commencement  of  the  action;  but  within  three  years 
after  the  i-endering  of  such  judgment,  on  the  application  of  the  defend- 
ant, his  lieirs,  executors,  administrators  or  assigns,  the  court  may  vacate 
such  jndijment  and  grant  a  new  trial  if  such  court  shall  be  satisfied  that 
justice  will  thereby  be  promoted,  and  the  rights  of  the  parties  more 
satisfactorily  ascertained  and  established. 

Section    10082.      (13182.)      Modified. 

Sec.  32.  If  the  defendant  in  an  action  of  ejectment,  at  the  time  of 
docketinir  the  judgment  therein  by  default,  be  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  upon  conviction  of  a  criminal  oflFense  for  any  term 
less  than  for  life; 

The  time  during  which  such  disability  shall  continue,  shall  not  be 
deemed  any  portion  of  the  said  two  years;  but  any  such  person  shall, 
on  motion,  be  entitled  to  a  new  trial  after  that  time,  and  within  three 
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years  after  such  disability  shall  be  removed,  but  not  after  that  period. 

Section  10984.     (1^184.)     Modifle<1. 

Sec.  33.  If  the  person  entitled  to  such  new  trail  shall  die  during  the 
continuance  of  any  disability,  specified  in  the  preceding  section,  his  heirs, 
executors  or  administrators  may  be  substituted  in  such  action,  and  shall 
be  entitled  to  such  new  trial  at  any  time  within  three  years  after  his 
death. 

Supersedes  section   10985.      (13185.) 

Sec.  34.  If  the  plaintiff  shall  have  taken  possession  of  the  premises 
by  virtue  of  any  recovery  in  ejectment,  such  possession  shall  not  in  any 
way  be  affected  by  the  vacating  of  any  judgment,  as  herein  provided: 
and  if  the  defendant  recover  on  any  new  trial  hereby  authorized,  he 
shall  be  entitled  to  a  writ  of  possession  in  the  same  manner  as  if  he  were 
plaintiff. 

Section  10986.     (13186.)     No  change. 

Sec.  35.  Upon  any  new  trial  granted  as  herein  provided,  the  defend- 
ant may  show  any  matters  in  bar  of  a  recovery,  which  he  might  show 
to  entitle  him  to  the  possession  of  the  premises  if  he  were  plaintiff  in 
the  action. 

Section  10987.     (13187.)     No  change. 

Sbc.  36.  The  plaintiff  recoyering  judgment  in  ejectment  in  any  of 
the  cases  in  which  such  action  may  be  maintained,  shall  also  be  entitled 
to  recover  damages  for  rents  and  profits  of  the  premises  recovered;  but 
if  such  action  be  brought  for  the  recovery  of  dower,  the  plaintiff  shall 
be  entitled  to  recover  such  damages  only  in  the  cases,  and  to  the  extent 
prescribed  in  sections  eight  thousand  nine  hundred  forty-one,  eight  thous- 
and niue  hundred  forty-two,  eight  thousand  nine  hundred  forty-three 
and  eight  thousand  nine  hundred  forty-four  of  the  compiled  laws  of 
eighteen  hundred  niuety-seven. 

Section  10988.     (13188.)     Modified.    * 

Sec.  37.  The  plaintiff  seeking  to  recover  such  damages,  shall,  within 
one  year  after  the  docketing  of  the  judgment,  make  and  file  a  suggestion 
of  such  claim  with  the  clerk  of  the  court  in  which  such  judgment  was 
rendered,  as  a  continuation  of  the  same. 

Section  10989.     (13189.)     Modified. 

Sbc.  38.  Such  suggestion  shall  be  substantially  in  the  same  form  as 
a  declaration  in  an  action  of  assumpsit  for  use  and  occupation,  as  near 
as  may  be,  and  may  be  against  the  defendants  liable  for  such  rents  and 
profits,  omitting  those  not  so  liable,  and  a  notice  shall  be  annexed  to 
said  suggestion  in  fonyi,  as  near  as  may  be,  such  as  is  required  by  law 
to  be  attached  to  a  declaration  in  suits  commenced  by  declaration, 
notifying  the  defendant  that  he  is  required  to  plead  to  such  suggestion 
within  fifteen  days  after  service  thereof,  and  a  copy  of  such  suggestion 
and  of  such  notice  shall  be  served  on  the  defendants  named  therein,  in 
the  same  manner  as  in  cases  of  declarations  in  personal  actions. 

Section   10990.     (18190.)     Modified. 
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Sec.  39.  Such  defendants  may  plead  to  such  suggestion,  and  gi?e 
notice  of  any  special  matters  in  bar  of  such  claim,  except  such  as  were 
or  might  have  been  controverted  in  such  action  of  ejectment,  in  the  same 
manner  as  in  personal  actions;  and  such  defendants  may  show  on  the 
trial,  in  bai*  or  in  mitigation  of  the  damages  claimed  by  the  plaintiff,  a 
recovery  by  such  defendants,  or  by  any  other  person,  of  the  same  prem- 
ises, or  of  part  thereof,  subsequent  to  the  verdict  in  such  action  of  eject- 
ment. 

Section  10901.      (13191.)     No  change. 

Skc.  40.  If  any  issue  of  fact  be  joined  on  such  suggestion,  it  shall 
be  tried  as  in  other  causes,  and  if  such  issue  be  found  for  the  plaintiff, 
the  same  jury  shall  assess  his  damages,  to  the  amount  of  the  mesne  profitg 
received  by  the  defendant,  since  he  entered  into  the  possession  of  the 
premises  subject  to  the  restrictions  hereinafter  contained. 

Section   10992.     (13192.)     No  change. 

Sec.  41.  On  the  trial  of  such  issue,  the  plaintiflF  shall  be  required  to 
establish,  and  the  defendant  may  controvert,  the  time  when  such  de- 
fendant entered  into  the  possession  of  the  premises;  the  time  during 
which  he  enjoyed  the  mesne  profits  thereof;  and  the  value  of  such  profits; 
and  the  record  of  the  recovery  in  the  action  of  ejectment  shall  not  be 
evidence  of  such  time. 

Section  10903.     (13193.)     No  change. 

Sec.  42.  The  plaintiff  shall  not  be  entitled  to  recover  the  rents  and 
profits  of  the  land  so  recovered,  for  any  longer  term  than  six  years  im- 
mediately preceding  the  time  when  such  suggestion  shall  be  served  on 
the  defendant. 

Section   10999.     (18199.)     No  change. 

Sec.  43.  On  such  trial,  the  defendant  shall  have  the  same  right  to 
set  off  permanent  improvements  made  oiv  the  premises,  to  the  amount 
of  the  plaintiff's  claim,  as  is  now  allowed  by  law;  and  in  estimating  the 
plaintiff's  damages,  the  value  of  the  use  by  the  defendant,  of  any  im- 
provements made  by  him,  or  purchased  by  him  in  good  faith  from  any 
person  from  whom  he  derives  color  of  title  thereto,  shall  not  be  allowed 
to  the  plaintiff. 

Sort  ion   10094.      (13194.)      No  change. 

Sec.  44.  Whenever  in  any  action  of  ejectment  the  plaintiff,  or  any 
one  or  more  of  the  plaintiffs,  if  there  be  more  than  one,  shall  recover, 
or  recover  any  undivided  interest  in  the  premises  the  defendant  or  de- 
fendants shall  be  allowed  compensation  in  proportion  to  such  recovery 
for  bnihlings  and  improvements  on  the  premises  recovered,  erected,  or 
made  by  Iiini  or  them,  by  any  person  through  whom  he  or  they  claim  title 
to  the  extent  that  such  buildings  and  improvements  shall  increase  the 
present  value  of  said  premises:  Provided,  The  defendant  or  defendants, 
or  the  person  through  whom  he  or  they  claim  title,  shall  have  been  in 
the  actual,  peaceable  occupation  of  the  premises  recovered,  for  six  years 
before  Ihe  commencement  of  the  action:  or,  Provided,    The  same  shall 
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have  been  so  occupied  for  a  less  time  than  six  years  under  a  color  of  title 
and  in  good  faith. 

Section  10995.      (13195.)      No  change. 

Sec.  45.  In  all  actions  of  ejectment,  if  any  defendant  wish  to  avail 
himself  of  the  provisions  for  compensation  contained  in  the  last  preced- 
ing section,  he  may  file  a  claim  in  writing,  to  compensation  for  buildings 
and  improvements  on  the  premises  in  comtroversy,  setting  forth  therein 
the  character  of  the  occupation,  and  the  time  thereof,  and  a  request  that 
the  jury  find  whether  the  premises  have  been  actually  and  peaceably 
occupied  by  the  defendant,  or  the  person  through  whom  he  claims  title, 
and  the  time  of  such  occupation,  and  determine  the  increased  value  of 
the  premises  by  reason  thereof,  a  copy  of  which,  with  notice  of  the  filing 
thereof,  shall  be  served  on  the  plaintiff  or  his  attorney  at  least  ten  days 
before  the  first  day  of  the  term  at  which  such  cause  is  tried.  The  plain- 
tiff may  then  file  a  request  in  writing,  that  the  jury  also  find  and  deter- 
mine what  would  have  been  the  value  of  the  premises  at  the  time  of  the 
trial,  if  no  buildings  had*  been  erected  or  improvements  made  or  waste 
committed,  a  true  copy  of  which,  with  notice  of  filing,  shall  be  served  on 
the  defendant  or  his  attorney,  within  five  days  after  service  of  said  notice 
of  claim  for  compensation  for  improvements.  The  jury,  in  all  cases  in 
which  the  above  matters  shall  be  submitted  to  them,  shall,  by  their  ver- 
dict, if  they  find  for  the  plaintiff,  also  find  and  determine  upon  said 
matters. 

Section  10990.      (13196.)     No  change. 

Sdc.  46.  If,  after  the  rendition  of  the  verdict,  the  plaintiff  shall  at 
the  same  or  next  subsequent  term  of  the  court  make  his  election  on  record 
to  abandon  the  premises  to  the  defendant  at  the  value  estimated  by  the 
jury,  or  in  cases  where  an  undivided  interest  is  recovered  at  a  propor- 
tionate part  of  such  value,  then  judgment  shall  be  rendered  against  the 
defendant  for  the  sum  so  estimated  by  the  jury,  with  costs  of  suit ;  where 
the  recovery  is  of  an  entire  interest,  and  where  recovery  is  had  of  an 
undivided  interest,  then  judgment  shall  be  rendered  against  the  defend- 
ant for  a  proportionate  part  of  the  sum  so  estimated  by  the  jury,  with 
costs  of  suit,  which  judgment  shall  be  a  lien  upon  the  premises  in  ques- 
tion, and  execution  may  issue  on  such  judgment  and  be  levied  upon  such 
premises,  and  the  same  may  be  sold  by  virtue  thereof,  in  the  same  man- 
ner, and  with  the  like  effect,  as  any  other  real  estate  of  the  defendant. 

Section  10997.     (13107.)     No  change. 

Sbc.  47.  If  the  plaintiff  shall  not  elect  to  abandon  the  premises  to 
the  defendant,  he  shall  within  one  year  after  the  rendition  of  the  judg- 
ment for  the  recovery  of  the  premises,  in  cases  of  recovery  of  an  entire 
interest,  pay  to  the  clerk  of  the  court,  for  the  use  of  the  defendant,  such 
sum  as  shall  have  been  assessed  for  the  buildings  and  improvements,  with 
interest  thereon ;  and  in  cases  where  a  recovery  of  an  undivided  interest 
is  had,  the  said  plaintiff  shall  pay  to  the  said  clerk,  for  the  use  of  the 
defendant,  within  the  time  aforesaid,  a  proportionate  part  of  such  sum 
as  shall  have  been  assessed  for  the  buildings  and  improvements,  with 
interest  thereon;  and  no  writ  of  possession  shall  issue  on  the  judgment 
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rendered  on  the  verdict,  nor  any  new  action  be  sustained  for  the  land, 
or  undivided  interest  in  the  same,  as  the  case  may  be,  until  such  sum 
is  paid ;  in  case  of  a  recovery  of  an  entire  interest,  and  until  a  propor- 
tionate part  of  such  sum  is  paid  in  case  of  a  recovery  of  an  undivided 
interest,  and  a  default  to  pay  to  said  clerk  as  aforesaid,  shall  be  deem- 
ed an  abandonment  of  all  claim  of  title  to  the  premises,  and  a  bar  to 
the  recovery  thereof :  Provided,  That  the  plaintiff's  taxed  costs  shall 
be  set  off  by  the  clerk  against  the  amount  of  the  verdict  recovered  by 
the  defendant  for  buildings  and  improvements,  and  where  the  amount 
of  such  taxed  costs  equals  or  exceeds  the  amount  of  the  verdict  for  build- 
ings and  improvements,  it  shall  not  be  necessary  for  the  plaintiff  to 
make  any  payment  in  satisfaction  of  the  defendant's  verdict  for  build- 
ings and  improvements. 

Section  10008  (13108),  as  amended  by  act  58,  1901.     No  change. 

See.  48.  If  no  issue  of  fact  be  joined  on  such  suggestion,  and  judg- 
ment be  rendered  thereon  against  the  defendant  by  default,  or  other- 
wise, the  value  of  such  mesne  profits  shall  be  assessed,  and  the  plaintiff's 
damages  ascertained  in  the  same  manner  as  in  other  cases. 

Section  11000.      (13200.)      Modified. 

Sec.  49.  Upon  such  assessment,  the  plaintiff  shall  be  required  to  es- 
tablish the  same  matters  hereinbefore  required,  in  the  case  of  an  issue 
being  joined,  and  the  defendant  may,  in  like  manner,  controvert  the 
same,  and  make  any  set-off  to  which  he  shall  be  entitled,  and  the  jury 
shall  assess  the  damages  in  the  same  manner. 

Section  11001.     (13201.)      No  change. 

Sbc.  50.  Upon  the  return  of  an  inquisition  of  damages,  or  upon  the 
verdict  of  the  jury  in  case  of  an  issue  being  joined,  the  court  shall  render 
judgment  as  in  actions  of  assumpsit,  for  use  and  occupation,  which  shall 
have  the  like  effect  in  all  respects. 

Section  11002.      (13202.)      No  change. 

Src.  51.  If  the  plaintiff  in  ejectment  shall  have  died  after  issue 
joined,  or  judgment  therein,  his  personal  representatives  may  enter  a 
sujrgestion  of  such  death,  and  of  the  granting  of  letters  testamentary 
or  of  administration  to  them,  and  may  suggest  their  claim  to  the  mesne 
profits  of  the  premises  recovered,  in  the  same  manner  and  with  the  like 
effect  as  the  deceased  might  have  done  if  still  living;  and  the  same  pro- 
ceedings in  all  respects  shall  be  had  thereon.   . 

Section   11003.      (13203.)      No  change. 

Skc.  52.  If  an  action  be  brought  to  recover  the  dower  of  any  widow 
which  shall  not  have  been  admeasured  to  her  before  the  commencement 
of  8uch  action,  instead  of  a  writ  of  possession  being  issued,  such  plaintiff 
shall  proceed  to  have  her  dower  assigned  to  her  in  the  manner  follow- 
ing: 

1.  Upon  the  filing  of  the  record  of  judgment  the  court,  on  the  motion 
of  the  plaintiff,  shall  appoint  three  discreet  and  disinterested  freeholdei^ 
commissioners-,  for  the  purpose  of  making  admeasurement  of  the  dower 
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of  the  plaintiflP,  out  of  the  lands  descrihed  in  the  record ;  and  the  com- 
missioners so  appointed  shall  proceed  in  like  manner,  possess  the  like 
powers,  and  he  subject  to  the  like  obligations  as  commissioners  appoint- 
ed by  the  judge  of  probate  to  set  off  dower ; 

2.  The  commissioners  shall  make  a  report  of  their  doings  to  the  court, 
in  writing,  as  soon  as  may  be  after  their  appointment,  which  report 
shall  be  confirmed  by  such  court,  unless  good  cause  to  the  contrary  be 
shown;  and  shall  be  entered  at  large  in  the  minutes  of  such  court; 

3.  Upon  the  confirmation  of  the  report  of  the  commissioners,  a  writ 
of  possession  shall  be  issued  to  the  sheriff  of  the  proper  county,  describ- 
ing the  premises  assigned  for  the  dower,  and  commanding  the  sheriff 
to  put  the  plaintiff  in  possession  thereof. 

Section  11004.     (13204.)     No  change. 

Sec.  53.  The  costs  and  expenses  incurred  in  such  admeasurement, 
shall  be  subject  to  the  same  provisions  as  in  cases  of  admeasurement  of 
dower  by  commissioners  appointed  by  the  judge  of  probate. 

Section  11005.     (13205.)     No  change. 

Sec.  54.  No  action  of  ejectment  shall  hereafter  be  maintained  by  a 
mortgagee,  or  his  assigns  or  representatives,  for  the  recovery  of  the 
mortgaged  premises,  until  the  title  thereto  shall  have  become  absolute 
upon  a  foreclosure  of  the  mortgage. 

Section  11006.     (13206.)     No  change. 

Sec.  55.  When  such  action  of  ejectment  shall  be  removed  to  the 
supreme  court  by  a  writ  of  error,  or  otherwise,  whether  the  judgment 
of  the  circuit  court  be  affirmed  or  reversed,  if  a  writ  of  restitution  or 
possession  become  necessary  or  proper  to  carry  into  effect  the  judgment 
of  the  supreme  court,  the  case  shall  be  remanded  to  the  circuit  court 
where  the  same  originated,  with  the  order  of  the  supreme  court  in  the 
premises,  and  such  writ  of  possession  or  restitution  shall  issue  from 
such  circuit  court. 

Section  11008.      (13208.)      No   change. 

Sec.  56.  It  shall  be  lawful  for  any  tenant  or  tenants  in  common,  who 
may  recover  any  undivided  interest  in  lands,  in  an  action  of  ejectment 
against  a  person  or  persons  who  may  be  in  possession  thereof,  but  who 
does  not  show  in  the  trial  of  such  action  that  he  or  they  have  any  in- 
terest therein  or  title  thereto,  to  take  possession  of  the  entire  premises 
subject  to  all  of  the  rights  and  interests  of  the  other  tenant  or  tenants 
in  common  therein. 

Section   1.  act  55,  1903.      (10957.)      No  change. 

Sec.  57.  The  court  before  whom  such  action  of  ejectment  shall  be  tried 
and  such  recovery  had,  shall  order  that  execution  be  issued  in  favor  of 
the  plaintiff  or  plaintiffs  in  such  action  to  put  such  plaintiff  or  plain- 
tiffs in  possession  of  the  entire  premises  subject  to  the  right  or  rights 
of  the  other  tenant  or  tenants  in  common  in  said  premises. 

Section  2,  act   55.   1003.     (10958.)     No  change. 


Digitized  by 


Google 


272 

Sec.  58.  Notwithstanding  the  expiration  of  the  term  of  private  cor- 
porations organized  for  the  conduct  of  business  of  any  kind,  under  the 
lawH  of  tliis  state,  any  one  having  such  an  interest  in  any  land  owned 
by  such  corporation  while  in  existence,  and  which  was  not  aliened  by 
such  corporation,  or  divested  from  it  by  due  process  of  law,  as  would 
entitle  him  to  bring  ejectment  therefor,  may  bring  an  action  of  eject- 
ment for  tlie  recovery  of  the  same.  The  summons  or  declaration  shall 
be  against  such  corporation  by  its  corporate  name,  and  against  any 
occupant  or  occupants  of  such  lands,  as  defendants.  Such  summons  or 
declaration  ^hall  be  served  on  either  of  the  persons  who  may  have  been 
last  presiding  officer,  president,  cashier,  secretary  or  treasurer  thereof; 
and  in  cas(  personal  service  cannot  be  had  upon  any  such  officer  for 
any  reason,  then  the  like  proceedings  by  publication  shall  be  had  against 
such  corporation  as  in  other  cases.  The  affidavit  upon  which  the  order 
of  pnblicnli*^  shall  be  based,  shall  set  forth  the  name  of  such  corpora- 
tion while  in  existence,  the  purpose  of  its  organization,  the  statute  of 
the  state  under  which  it  was  organized,  and  that  its  term  of  existence 
and  the  time  in  addition  thereto  during  which  it  might  by  law  be  per- 
mitted to  sue,  or  be  sued,  has  expired.  If  there  be  no  appearance  of 
any  person  or  persons  entitled  to  ap|)ear  therein,  as  hereinafter  men 
tioned,  within  the  time  provided  in  such  summons,  notice  endorsed  upon 
the  declarnlion  or  order  of  publication,  the  default  of  such  defendant 
for  want  of  appearance  or  plea,  may  be  taken  as  in  other  cases.  Within 
the  time  fixed  in  such  summons,  notice  endorsed  on  the  declaration  or 
such  order  of  publication,  any  person  or  persons  who  were  stockholders 
of  such  corporation  while  it  subsisted  and  who  still  retain  their  rights 
in  the  property  in  question,  by  virtue  of  having  ow^ned  stock  therein, 
and  any  creditor  or  creditors  of  such  corporation,  whose  claims  are 
subsisting  and  not  barred  by  limitation  of  time,  may  appear  and  defend 
such  action  as  fully  as  such  corporation  could  have  done  while  subsist- 
ing: Provided,  That  such  right  to  appear  and  defend  may  be  drawn 
in  question  by  the  plaintiff  on  the  trial  of  the  cause.  All  persons  so  ap- 
pearing shall  plead  together  and  in  the  name  of  the  corporation.  Such 
publication  shall  be  a  full  and  complete  service  upon  such  corporation, 
an<l  upon  all  persons  natural  or  artificial,  interested  in  said  land,  be- 
cause of  their  having  been  stockholders  in  the  corporation  while  sub- 
sisting, or  creditors  thereof.  All  persons  so  appearing  and  defending, 
or  seeking  to  defend,  shall  be  liable  for  costs  in  the  action  as  fully  as 
such  corporation  would  be  if  defending. 

Spctlon  11000  (inr>20)  Ro  far  ns  Raid  Rortion  portalnB  to  suits  In  ejectment.  So  far  as 
11009   applied  to  suits  to  quiet  title,  covered  by  provision  In  chapter  twelve. 

Sec.  59.  The  verdict  and  judgment  in  such  suit  shall  be  against  the 
corporation  in  the  corporate  name  and  shall  be  binding  upon  it  and 
upon  all  persons  claiming  said  land  by  virtue  of  their  stock  in  or  de- 
mands upon  the  same,  and  shall  be  conclusive  against  such  corporation 
and  such  persons,  subject  only  to  such  exceptions  as  are  or  may  be  pro- 
vided by  general  statute  in  other  cases  of  ejectment.  Any  judgment  in 
favor  oif  the  defendant  corporation  shall  inure  to  the  benefit  of  the  per- 
vsons  entitled  to  the  pro|>erty  in  dispute.  The  plaintiflF  shall  have  judg- 
ment against  such  corporation  defendant  neither  for  money  damages 
of  any  kind  nor  for  costs  of  suit  subject  to  the  discretion  of  the  court, 
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nor  shall  he  be  entitled  to  file  against  it  a  suggestion  of  damages  in 
continuation  of  such  judgment. 

Secton    11010.      (13527.)      Modified. 

Sec.  60.  Hereafter  upon  the  commencement  of  any  action  of  eject- 
ment, the  plaintiff  shall  file  for  record  in  the  ofl5ce  of  the  register  of 
deeds  of  the  county  wherein  the  lands  sought  to  be  recovered  are  situ- 
ated, a  notice  of  the  pending  of  such  suit  in  ejectment,  setting  forth  its 
title  and  the  general  effect  thereof  and  a  description  of  the  lands  to 
be  affected  thereby  and  the  party  in  whose  favor  any  final  judgment 
in  ejectment  shall  be  rendered  shall,  within  thirty  days  after  the  rendi- 
tion thereof,  file  for  record  in  said  register's  oflSce,  a  duly  certified  copy 
of  said  final  judgment,  and  in  case  of  failure  so  to  do,  the  commence 
ment  of  said  suit  or  the  rendition  of  said  judgment  shall  not  be  opera- 
tive as  constructive  notice  to  purchasers  of  said  real  estate  of  the  right 
or  title  of  said  plaintiff  or  of  any  right  or  title  established  by  said 
final  judgment,  until  such  notice  of  suit,  or  certified  copy  of  judgment 
shall  be  so  filed  for  record. 

Section  11011.      (13209.)     No  change. 

Sbc.  61.  It  shall  be  the  duty  of  the  register  to  receive,  file  and  record 
such  notice  and  certified  copies  of  judgments  in  a  book  kept  for  that 
purpose,  upon  paying  to  him  the  fees  allowed  by  law  for  recording  deeds 
of  conveyance. 

Section  11012.     (13209a.)     No  change. 
35 
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CHAPTER  XXX. 

PROCEEDINGS  TO  BECOVEtt  THE  POSSESSION  OF  LAND  IN  CERTAIN  CASB8. 

Of  Forcible  Entries  and  Detainers. 

Section  1.  No  person  shall  make  any  entry  into  lands,  tenements  or 
other  possessions,  but  in  cases  where  entry  is  given  by  law;  and,  in 
such  cases,  he  shall  not  enter  with  force,  but  only  in  a  peaceable  man- 
ner. 

Section   11153.      (13678.)      No   change. 

Sec.  2.  When  any  forcible  entry  shall  be  made,  or  when  an  entry 
shall  be  made  in  a  peaceable  manner,  and  the  possession  shall  be  un- 
lawfully held  by  force,  the  person  entitled  to  the  premises  may  be  re 
stored  to  the  possession  thereof,  in  the  manner  hereinafter  provided. 

Section   11154.     (13674.)     No  change. 

Sec.  3.  The  person  entitled  to  the  possession  of  the  premises,  his 
agent  or  attorney,  may  make  complaint  in  writing  and  on  oath,  and 
deliver  the  same  to  a  circuit  court  commissioner  of  the  county  in  which 
the  premises  are  situated,  or  to  a  justice  of  the  peace  of  the  city  or 
township  where  the  premises  are  located,  setting  forth  that  the  pereon 
complained  of,  is  in  possession  of  the  lands  or  tenements  in  question, 
describing  them,  and  that  he  entered  into  the  same  with  force,  or  that 
he  unlawfully  holds  the  same  by  force,  or  against  the  rights  of  the 
plaintiff,  as  the  case  may  be:  Provided,  That  justices  of  the  peace  shall 
not  have  jurisdiction  under  this  chapter,  when  a  circuit  court  commis 
sioner  resides  in  the  same  township  or  city,  unless  such  circuit  court 
commissioner  shall  be  absent  from  the  county,  or  is  interested  in  the 
case,  either  as  principal,  agent  or  attorney. 

Section    11155.      (13675.)      No  substantial   change. 

Sec.  4.  Upon  receiving  such  complaint,  the  officer  to  whom  the  same 
is  delivered,  shall  issue  his  warrant,  directed  to  the  sheriff  or  any  con- 
stable of  the  same  county,  commanding  him  to  apprehend  the  person 
named  in  such  complaint,  and  to  bring  him  forthwith  before  such  officer, 
to  answer  such  complaint;  or  such  officer  may,  at  the  option  of  the 
plaintiff,  issues  summons  against  the  defendant,  as  hereinafter  provided, 
in  cases  of  tenants  holding  over  after  the  expiration  of  their  term,  and 
the  same  proceedings  may  be  thereupon  had  as  in  case  of  a  tenant  hold- 
ing over  after  the  expiration  of  his  lease. 

Section   111.56.      (13676.)      No  substantial   chanpre. 

Sek!.  5.  The  sheriff  or  constable  to  whom  any  such  warrant  shall  be 
delivered,  shall  execute  the  same  by  arresting  the  defendant,  and  hrin? 
ing  him  forthwith  before  the  oflScer  issuing  such  warrant,  and  shall 
thereupon  notify  the  plaintiff  of  such  arrest. 

Section  11157.      (13677.)      No   substantial   change. 

Digitized  by  VnOOQlC 


275 

Sbc.  6.  Upon  the  defendant  being  brought  before  such  oflScer  on  such 
warrant,  he  may  plead  not  guilty  to  the  complaint,  or  if  he  neglect  or 
refuse  to  plead  thereto,  such  oflScer  shall  enter  such  plea  for  him. 

Section  11158.      (18678.)      No  change. 

Sec.  7.  On  such  issue  being  joined,  the  oflScer  issuing  the  warrant 
shall  possess  all  the  power  necessary  for  the  trial  and  determination 
thereof,  and  shall  proceed  to  hear  and  determine  the  same;  and  for  that 
purpose  may  issue  subpoenas  for  witnesses,  and  compel  their  attendance 
in  like  manner  as  justices  of  the  peace  are  authorized  to  do  in  cases 
within  their  jurisdiction. 

Section  11159.     (13670.)      No  change. 

Sbc.  8.  If,  before  proceeding  to  the  trial  of  such  issue,  either  the 
plaintiff  or  the  defendant  shall  request  that  the  same  be  tried  by  a  jury, 
such  jury  shall  be  selected  and  summoned,  and  the  same  proceedings 
shall  be  had  in  all  respects  as  upon  the  trial  of  a  cause  by  a  jtiry  in  a 
justice's  court,  except  that  the  sheriff,  if  present,  may  perform  the  same 
duties  in  the  selecting,  summoning,  and  keeping  of  the  jury  in  such 
case,  as  constables  are  authorized  to  perform  in  cases  in  justices' 
courts,  and  the  venire  shall  be  directed  to  the  sheriff  or  any  constable 
of  the  county. 

Section   11160.      (13680.)      No  substantial    change. 

Sbc.  9.     If  such  defendant  shall  be  convicted  upon  a  trial  before  such 

officer,  or  by  the  verdict  of  such  jury,  or  upon  a  plea  of  guilty  to  such 

complaint,  the  officer  who  issued  the  warrant  shall  thereupon  enter  a 

•judgment  that  the  plaintiff  have  restitution  of  the  premises;  and  shall 

tax  the  costs  and  expenses  for  the  plaintiff. 

Section    11161.      (13681.)      No   substantial   change. 

Sbc.  10.  The  court  shall  thereupon  issue  a  precept,  commanding  the 
sheriff  or  any  constable  of  the  county,  to  cause  the  plaintiff  to  be  re- 
stored and  put  into  full  possession  of  the  said  premises ;  and  shall  also,  in 
the  same  precept,  or  in  a  separate  execution,  direct  the  costs  and  ex- 
penses so  taxed  to  be  levied  and  collected  of  the  defendant,  in  the  same 
manner  as  fcosts  are  or  may  be  collected  on  judgments  before  justices 
of  the  peace,  in  personal  actions. 

Section   11162.      (13682.)      No  substantial  change. 

Sfc.  11.  If  the  plaintiff  shallfail  to  prosecute  his  complaint,  or  if 
on  such  trial  the  defendant  shall  be  found  not  guilty,  judgment  shall 
be  rendered  for  the  defendant  for  his  costs,  which  shall  be  taxed  and 
collected  of  the  plaintiff,  in  the  same  mannfer  hereinbefore  provided 
for  the  collection  of  costs  in  favor  of  a  plaintiff  recovering  judgment. 

Section  11163.     (13683.)     No  substantial  change. 
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8UMMABY   PB0CEEDING8   TO   RECOVER  THE     POSSESSION     OP     LAND     IN     OTHER 

CASES. 

Sec.  12.  The  person  entitled  to  any  premises  may  recover  possession 
thereof  in  the  manner  hereinafter  provided,  in  the  following  cases: 

1.  When  any  person  shall  hold  over  any  lands  or  tenements,  after 
the  time  for  which  they  are  demised  or  let  to  him,  or  to  the  person  nnder 
whom  he  holds,  or  contrary  to  the  conditions  or  covenants  of  any  execu- 
tory contract  for  the  purchase  of  lands  or  tenements,  or  any  lease  or 
agreement  under  which  he  holds,  or  where  rent  shall  have  become  due 
on  any  such  lease  or  agreement,  and  demand  of  the  rent  or  possession 
of  the  premises  is  waived  therein,  in  writing,  and  not  included  in  the 
printed  form  of  the  lease  or  agreement ; 

2.  When  any  rent  shall  have  become  due,  on  any  such  lease  or 
agreement,  and  the  tenant  or  person  in  possession  shall  have  neglected 
or  refused  for  seven  days  after  demand  of  the  possession  of  the  premises, 
unless  waived  as  aforesaid,  made  in  writing,  to  deliver  up  possession 
of  the  premises  or  pay  the  rent  so  due; 

3.  When  any  person  shall  continue  in  possession  of  any  premises 
sold  by  virtue  of  any  mortgage  or  execution,  after  the  expiration  of  the 
time  limited  by  law  for  the  redemption  of  such  premises,  or  when  any 
heir  or  devisee  shall  continue  in  possession  of  any  premises  sold  and 
conveyed  by  any  executor  or  administrator  under  license  from  the  pro 
bate  court  or  under  authority  in  the  will,  to  pay  the  debts  of  the  de- 
ceased testator  or  intestate; 

4.  When  any  tenant  at  will  or  by  suflfrance  shall  hold  over,  after  the 
determination  of  his  estate,  by  a  notice  to  quit,  as  provided  by  law. 

Section  11164.      (13084.)     No  change. 

Sec.  13.  In  the  cases  specified  in  the  preceding  section,  the  person 
or  persons  entitled  to  the  possession  of  the  premises,  his  or  their  agent 
or  attorney,  may  make  complaint  in  writing  and  on  oath,  and  deliver 
the  same  to  a  circuit  court  commissioner,  or  to  a  justice  of  the  peace, 
when  he  shall  have  jurisdiction  under  this  chapter,  setting  forth  that 
the  person  complained  of,  is  in  possession  of  the  lands  or  tenements 
in  question,  describing  them,  and  that  such  person  holds  the  same  unlaw- 
fully, and  against  the  rights  of  the  plaintiflf. 

Section  11165.     (13685.)     No  substantial  change. 

Skx:.  14.  Upon  receiving  such  complaint,  the  oflScer  to  whom  the  same 
is  delivered  shall  issue  a  summons  directed  to  the  sheriff,  or  any  con- 
stable of  the  same  county,  commanding  him  to  summon  the  defendant 
to  be  and  appear  before  such  oflScer,  at  a  time  and  place  therein  to  be 
specified,  not  less  than  three  nor  more  than  six  days  from  the  issuing 
thereof,  to  answer  such  complaint. 

Section   11166.      (13686.)      No   change. 

Sex:.  15.  The  officer  to  whom  such  summons  shall  be  delivered  shall 
serve  the  same  at  least  two  days  before  the  time  of  appearance  mentioned 
therein,  by  delivering  to  the  defendant,  if  to  be  found  within  the  county, 
a  copy  thereof,  but  if  the  defendant  shall  not  be  found  it  shall  be  served 
by  leaving  such  copy  at  the  usual  place  of  abode  of  such  defendant,  in 
the  presence  of  some  person  of  suitable  age  who  shall  be  informed  of 
its  contents. 

Section   11167.      (13087.)      No   chnnpe. 
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Sec.  16.  Upon  the  return  of  such  summons,  if  the  same  be  returned 
duly  served,  and  the  defendant  appears,  such  defendant  may  plead  not 
guilty  to  the  complaint,  or  if  he  neglect  or  refuse  to  plead  thereto,  such 
oflScer  shall  enter  such  plea  for  him,  and  such  issue  shall  be  tried  and 
judgment  shall  be  rendered,  and  the  same  proceedings  shall  be  had 
thereon  in  all  respects,  and  the  costs  shall  be  taxed  and  collected  in  the 
same  manner  as  in  cases  of  forcible  entry  or  detainer,  and  with  the 
like  effect:  Provided,  That  if  it  is  claimed  either  upon  the  trial  be 
fore  such  officer,  or  upon  the  trial  of  any  appeal  to  the  circuit  court, 
that  the  plaintiff  is  entitled  to  the  possession  of  said  premises,  in  con- 
sequence of  the  nonpayment  of  any  sum  of  money  due,  either  as  rent 
or  as  a  part  or  portion  of  the  purchase  money  of  premises,  under  a  con- 
tract in  writing  for  the  purchase  thereof,  such  officer,  or  the  court,  or 
the  jury,  if  the  case  is  tried  by  a  jury,  shall,  in  addition,  ascertain  and 
determine  the  amount  due  the  said  plaintiff,  and  such  amount  shall  be 
stated  in  said  judgment. 

Section   11168.      (18688.)     No  substantial   change. 

Sec.  17.  If  the  defendant  fail  to  appear  on  the  return  of  such  sum- 
mons, and  the  same  be  returned  duly  served,  the  officer  issuing  such 
summons  may,  in  his  discretion,  adjourn  the  hearing,  not  more  than 
six  days  from  the  return  of  such  summons,  and  on  the  day  to  which  the 
hearing  shall  be  adjourned,  if  the  defendant  appear,  the  same  proceed- 
ings shall  be  had  as  if  he  had  appeared  at  the  return  of  the  summons. 

Section  11169.     (13680.)     No  change. 

Sbc.  18.  If  the  defendant  fail  to  appear  on  the  return  of  the  sum- 
mons, and  there  be  no  adjournment,  or  if  the  defendant  fail  to  appear 
on  the  day  to  which  the  hearing  may  be  adjourned,  the  officer  shall  note 
such  failure  in  the  minutes  of  his  proceedings,  and  proceed  to  hear  the 
complaint,  and  to  inquire  into  the  truth  thereof;  and  if  such  officer 
shall  be  satisfied  that  such  complaint  is  true,  and  that  the  plaintiff  is 
entitled  to  restitution  of  the  premises,  he  shall  render  judgment  accord- 
ingly, and  tax  the  costs  for  the  plaintiff,  and  issue  a  writ  of  restitu- 
tion, and  process  for  the  collection  of  the  costs,  as  in  other  cases,  and 
with  the  like  effect. 

Section  11170.     (13690.)     No  change. 

GENERAL   PROVISIONS. 

Sec.  19.  After  an  issue  shall  be  joined  upon  any  complaint  in  pur- 
suance of  the  provisions  of  this  chapter,  the  hearing  may  be  adjourned 
from  time  to  time,  as  may  be  necessary,  upon  sufficient  cause  being 
shown,  not  exceeding  thirty  days  in  all. 

Section  1171.     (18691.)     No  change. 

Sec.  20.  If  such  hearing  be  adjourned  on  the  application  of  a  de- 
fendant, proceeded  against  by  warrant  for  a  forcible  entry,  or  forcible 
detainer,  and  the  plaintiff  shall  not  consent  thereto,  such  defendant 
shall  continue,  during  the  time  of  the  adjournment,  in  the  custody  of 
the  sheriff  or  constable,  unless  he  shall  give  bond  to  the  plaintiff,  in  the 
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penal  sum  of  fifty  dollars,  with  sufficient  surety  to  be  approved  by  the 
officer  issuing  the  warrant,  conditioned  to  pay  all  such  costs  as  shall 
be  awarded  against  him  in  such  cause. 

Section  11172.     (18602.)     No  sabstantial  change. 

Sec.  21.  The  officer  before  whom  any  proceedings  shall  be  had  for 
recovering  the  possession  of  lands  in  pursuance  of  this  chapter,  shall 
possess  all  the  necessary  powers  for  issuing  subpoenas,  and  compelling 
the  attendance  of  witnesses,  and  enforcing  obedience  to  all  orders  and 
process  lawfully  made  or  issued  by  him. 

Section  11178.     (13093.)     No  change. 

Seo.  22.  Every  person  summoned  as  a  juror  or  subpoenaed  as  a  wit- 
ness, who  shall  not  appear,  or  appearing  shall  refuse  to  serve  or  testify 
in  any  cause  prosecuted  by  virtue  of  this  chapter,  shall  forfeit  and  pay 
for  every  such  refusal,  unless  some  reasonable  excuse  be  shown,  such 
fine,  not  exceeding  ten  dollars,  as  the  officer  before  whom  the  proceed- 
ings are  instituted  shall  think  proper  to  impose;  and  such  officer  is 
authorized  and  required  to  issue  an  execution  for  the  collection  thereof, 
directed  to  the  sheriff  or  any  constable  of  the  county,  in  the  same  man- 
ner and  with  the  like  effect,  as  justices  of  the  peace  are  authorized  to 
do  in  cases  of  similar  fines  imposed  by  them. 

Section  11174.      (13604.)     No  change. 

Sec.  23.  The  plaintiff  obtaining  restitution  of  any  premises  under 
the  provisions  of  this  chapter,  shall  be  entitled  to  an  action  of  trespass 
on  the  case  against  the  defendant,  and  may  recover  damages  from  the 
time  of  the  forcible  entry,  or  forcible  detainer,  or  of  the  notice  to  quit, 
or  demand  of  possession,  as  the  case  may  be. 

Section    11175.      (13695.)      Modified. 

Sec.  24.  Either  party  conceiving  himself  aggrieved  by  the  determin- 
ation or  judgment  of  the  commissioner,  or  other  officer,  made  or  ren- 
dered under  the  provisions  of  this  chapter,  may  appeal  therefrom  to  the 
circuit  court  for  the  same  county,  within  the  same  time,  in  the  same 
manner,  and  return  may  be  compelled,  and  the  same  proceedings  shall 
be  thereon  had,  as  near  as  may  be,  and  with  the  like  effect,  as  in 
cases  of  appeals  from  judgments  rendered  before  justices  of  the  peace, 
and  costs  shall  be  awarded  and  collected  in  the  circuit  court  in  the  same 
manner;  and  if  such  appeal  is  taken  by  the  defendant  the  appeal  bond 
shall  be  in  a  penalty  to  be  fixed  by  the  officer  taking  the  same,  not  less 
than  the  amount  of  the  annual  rental  value  of  the  premises  in  dispute, 
to  be  determined  by  the  commissioner,  and  shall  be  executed  by  two  or 
more  sufficient  sureties,  and  shall  also  in  addition  to  the  usual  concli- 
tions  of  an  appeal  bond  contain  a  further  condition,  that  if  the  plaintiff 
obtain  restitution  of  said  premises  in  said  suit,  the  said  defendant  will 
forthwith  pay  all  rent  due  or  to  become  due  the  plaintiff  for  the  premises 
described  in  the  complaint,  or  the  rental  value  thereof,  up  to  the  time 
said  plaintiff  shall  obtain  possession  thereof,  together  with  costs  of  suit 
in  prosecuting  said  complaint  and  obtaining  restitution  of  said  premises, 
and  if  the  plaintiff  obtain  restitution  of  said  premises  he  may,  at  his 
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election,  sue  and  recover  on  said  bond,  or  bring  his  action  against  the 
defendant,  under  section  twenty-three  of  this  chapter. 

Section  11176.     (13696.)     Modified. 

Sec.  25.  No  writ  of  restitution  shall  be  issued  under  the  provisions 
of  this  chapter,  until  the  expiration  of  five  days  after  the  entry  of  judg- 
ment of  restitution;  and  in  case  of  an  appeal  within  that  time,  no  writ 
of  restitution  shall  issue  until  such  appeal  be  determined  in  the  circuit 
court;  and  in  case  it  is  found  that  the  plaintiff  is  entitled  to  the  posses- 
sion of  the  premises,  in  consequence  of  the  nonpayment  of  a  sum  of 
money,  no  writ  of  restitution  shall  issue,  if  the  defendant  shall,  within 
five  days  after  final  judgment,  pay  the  amount  so  found  due,  and 
the  amount  of  costs  awarded  to  the  said  plaintiff. 

Section  11177.      (13697.)     No  substantial  change. 

Sec.  26.  If  upon  the  trial  of  an  appeal  in  the  circuit  court,  judgment 
be  rendered  in  favor  of  either  party  for  costs,  the  circuit  court  may  issue 
execution  for  such  costs,  and  if  the  plaintiff  shall  recover  judgment  of 
restitution  of  the  premises  in  question,  or  any  part  thereof,  the  circuit 
court  may  issue  a  writ  of  possession  in  favor  of  the  plaintiff,  in  accord- 
ance with  such  judgment  of  restitution,  which  writ  of  possession  may 
be  issued  to  the  sheriff  or  other  proper  oifficer  of  any  county  of  this  state 
in  which  the  premises  recovered  are  situated,  in  all  such  cases  where 
such  judgment  shall  have  been  or  may  hereafter  be  rendered. 

Section  11178.     (13698.)     No  substantial  change. 

Sec.  27.  In  all  cases  of  judgment  rendered  in  any  cause  under  the 
provisions  of  this  chapter,  either  party  may  remove  such  judgment  by 
writ  of  certiorari,  into  the  circuit  court  for  the  county  in  which  the 
judgment  was  rendered,  within  the  same  time  and  in  the  same  manner, 
and  a  return  may  be  compelled,  and  the  same  proceedings  shall  be  there- 
upon had,  as  near  as  may  be,  as  in  cases  of  a  certiorari  to  a  justice  of 
the  peace. 

Section  11179.      (13699.)      No   substantial   change. 

Sec.  28.  After  the  rendition  of  judgment  against  the  defendant  in 
any  suit  under  the  provisions  of  this  chapter,  no  certiorari  shall  be 
allowed,  unless  he  shall  make  and  execute  to  the  plaintiff  a  bond,  the 
penalty  to  be  fixed  by  the  oflScer  allowing  the  certiorari,  not  less  than 
the  amount  of  the  annual  rental  value  of  the  premises  in  dispute,  to  be 
determined  by  the  commissioner,  with  good  and  suflScient  sureties,  who 
shall  justify,  and  also  be  approved  by  said  officer,  conditioned  that  if 
the  plaintiff  obtain  restitution  of  said  premises  in  said  suit,  the  said 
defendant  will  forthwith  pay  all  the  rent  due,  or  to  become  due  the 
plaintiff,  or  the  rental  value  thereof  up  to  the  time  said  plaintiff  shall 
obtain  possession  thereof,  together  with  costs  of  suit  in  prosecuting  said 
complaint,  and  obtaining  restitution  of  said  premises,  which  bond  shall 
be  delivered  to  said  plaintiff,  or  his  agent  or  attorney ;  and  if  the  plain- 
tiff obtain  restitution  of  said  premises,  he  may,  at  his  election,  sue  and 
recover  on  said  bond,  or  bring  his  action  against  the  defendant,  under 
section  twenty-three  of  this  chapter. 

Section   11180.      (13700.)     Modified. 
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Sec.  29.  On  the  trial  of  any  cause  under  the  provisions  of  this  chap- 
ter, it  shall  be  competent  for  the  jury  or  officer  before  whom  such 
trial  may  be  had,  to  And  the  defendant  guilty  of  forcibly  or  unlawfully 
holding  over  or  detaining  the  premises  described  in  the  complaint,  or 
any  part  thereof,  and  judgment  may  thereupon  be  rendered  in  accord- 
ance with  such  finding. 

Section  11181.     (18701.)     No  substantial  change. 
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CHAPTER  XXXI. 

OP  THE  PARTITION   OP  L.ANDS  OWNED    BY   SEVERAL  PERSONS. 

Section  1.  All  persons  holding  lands  as  joint  tenants  or  tenants  in 
common,  may  have  partition  thereof,  in  the  manner  provided  in  this 
chapter. 

Section  11018.     (13210.)     No  change. 

Sec.  2.  Any  one  or  more  of  the  persons  so  holding  lands,  may  insti- 
tute a  suit  in  the  circuit  court  for  the  county  in  which  the  lands  lie. 
by  a  bill  in  equity,  for  a  division,  or  partition  thereof,  according  to  the 
respective  rights  of  the  parties  interested  therein,  and  for  the  sale  of 
such  premises,  if  it  shall  appear  that  the  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners.  In  case  such  lands  are 
situated  in  different  counties,  the  suit  may  be  instituted  in  the  circuit 
court  for  any  one  of  the  counties  in  which  any  part  of  such  lands  may 
be  situated,  and  such  court  shall  have  complete  jurisdiction  in  the 
premises  as  fully  and  effectually  as  if  the  whole  of  such  lands  were  sit- 
uated in  the  county  in  which  the  suit  is  instituted. 

Section  11014.     (13211.)     No  change. 

Sbc.  3.  Such  suit  may  be  maintained  by  any  person  who  has  an  es- 
tate in  possession  of  the  lands  of  which  partition  is  sought,  but  not  by 
one  who  has  only  an  estate  therein  in  remainder  or  reversion ;  such  suit 
may  also  be  maintained  by  any  person  who  has  an  estate  in  posses- 
sion in  any  ores,  minerals  or  metals,  that  may  exist  or  be  hereafter  dis- 
covered in  such  lands,  and  such  last  mentioned  suit  shall  be  brought  only 
against  such  persons  as  may  have  an  estate  in  possession  m  such  ores, 
minerals  or  metals,  and  any  person  who  owns  an  undivided  interest,  how- 
ever acquired,  in  all  of  the  estates  in  possession  and  in  expectancy,  in 
the  land  of  which  partition  is  sought,  shall  be  deemed  to  have  an  estate 
therein  in  fee  simple,  absolute  in  possession,  to  the  extent  of  the  least 
share  which  he  has  in  any  of  the  estates,  and  shall  be  entitled  to  main- 
tain a  bill  for  partition  under  the  provisions  of  this  chapter. 

Section  11015   (13212)   as  amended  by  act  number  6,  1909.     No  change. 

Sbc.  4.  The  bill  for  a  partition  or  sale  of  any  such  lands  shall  be 
verified  by  oath,  and  shall  particularly  describe  the  premises  sought  to 
be  divided,  and  shall  set  forth  the  rights  and  titles  of  all  persons  inter- 
ested therein,  so  far  as  the  same  are  known  to  the  complainant,  includ- 
ing the  interest  of  any  tenant  for  years,  for  life,  by  curtesy  or  in  dower, 
and  the  persons  entitled  to  the  reversion,  remainder  or  inheritance  after 
the  termination  of  any  particular  estate  therein,  and  every  person  who, 
by  any  contingency  contained  in  any  devise,  grant  or  otherwise,  may 
be,  or  become  entitled  to  any  beneficial  interest  in  the  premises. 

Section  11016.     (18213.)     No  change. 

Sbc.  5.    EJvery  person  having  any  such  interest  as  aforesaid,  whether 
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in  possession  or  otherwise,  and  every  person  entitled  to  dower  in  such 
premises,  if  the  same  has  not  been  admeasured,  may  be  made  a  party 
to  such  suit. 

Section  11017.     (13214.)     No  change. 

Sec.  6.  In  ease  any  one  or  more  of  such  parties,  or  the  share  or 
quantity  of  interest  of  any  of  the  parties  be  unknown  to  the  plaintiff, 
or  be  uncertain  or  contingent,  or  the  ownership  of  the  inheritance  shall 
depend  upon  an  executory  devise,  or  the  remainder  shall  be  a  contingent 
remainder,  so  that  such  parties  cannot  be  named,  the  same  shall  be  set 
forrth  in  the  bill. 

Section   11018.      (13215.)     No  material   change. 

Seo.  7.  It  shall  not  be  necessary  in  the  first  instance,  to  make  any 
creditor  having  a  lien  on  the  premises  in  question,  or  any  part  thereof, 
by  judgment,  decree,  mortgage,  or  otherwise,  a  party  to  the  proceedings, 
nor  shall  the  partition  of  the  premises  alter,  affect  or  impair  the  lien 
of  any  such  creditor,  except  in  the  cases  provided  for  in  the  next  sec- 
tion. 

Section   11010.      (18216.)      No  change. 

Sec.  8.  When  the  lien  is  on  the  undivided  interest  or  estate  of  any 
of  the  parties,  either  in  a  portion  or  the  whole  of  the  premises  partition- 
ed, such  lien,  if  partition  be  made,  shall  thereafter  be  transferred,  and  be 
a  charge  only  on  the  premises  assigned  to  such  party,  and  may  be  en- 
forced against  the  same  as  though  such  lien  had  originally  existed  there- 
upon; but  if  the  person  having  such  lien  be  made  a  party  to  such  suit, 
the  court  may  direct  the  commissioners  appointed  to  make  such 
partition,  to  designate  and  set  apart  a  tract  or  portion  of  the  premises 
equal  in  value  to  the  estate  or  interest  of  the  party  to  whose  portion  the 
lien  is  to  be  transferred,  in  the  tract  upon  which  such  lien  had  before 
existed;  and  on  the  confirmation  of  the  report  of  such  commissioners, 
such  lien  shall  thereupon  be  transferred  to  the  portion  of  the  premises 
so  designated  by  the  commissioners,  with  the  same  effect  as  is  above 
provided  in  case  the  person  having  such  lien  is  not  a  party  to  such  suit; 
the  portion  of  the  premises  to  which  the  lien  is  transferred  shall  be  first 
charged  with  the  just  proportion  of  the  costs  of  the  proceedings  in  pref- 
erence to  said  lien;  if  at  any  time  prior  to  the  confirmation  of  the  re- 
port of  the  commissioners  appointed  to  make  such  partition,  any  per- 
son had  an  uncertain  or  contingent  interest  in  any  part  of  the  premises, 
which  has  since  the  filing  of  the  bill  become  a  certain  or  absolute  inter- 
est, or  who  has  acquired  a  title  in  fee  to  any  part  of  said  premises  by 
virtue  of  any  mortgage  or  execution  sale  of  any  interest  thereon,  shall 
apply  to  the  court  by  petition  setting  forth  his  interest  in  the  premises, 
the  court  shall  thereupon  direct  that  such  person  be  made  a  party  to 
such  proceedings,  and  shall  make  such  other  or  further  orders  and  de- 
crees respecting  the  rights  of  such  person  as  shall  be  agreeable  to  equity. 

Section   11020.     (13217.)      No  change. 

Sec.  9.  But  the  plaintiffs  may,  at  their  election,  make  every  creditor 
having  a  specific  lien  on  the  undivided  interest  or  estate  of  any  of  the 
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parties,  by  mortgage  or  otherwise,  a  party  to  the  proceedings;  and  in 
such  case  the  bill  shall  set  forth  the  nature  of  every  such  lien  or  in- 
cumbrance. 

Section  11021.     (13218.)      Slightly  modified. 

Sec.  10.  Upon  filing  a  bill  in  the  circuit  court  for  the  partition  or 
sale  of  any  lands  pursuant  to  the  provisions  of  this  chapter,  the  defend- 
ants, or  such  of  them  as  reside  in  this  state,  and  can  be  found  therein, 
shall  be  served  with  a  summons  to  appear  and  answer  the  bill,  and  the 
same  may  be  taken  as  confessed,  according  to  the  practice  in  courts  of 
equity. 

Section  11022.     (13219.)     No  change. 

Sejc.  11.  If  any  parties  having  an  interest  in  such  lands  are  unknown, 
or  if  either  of  the  known  parties  reside  out  of  this  state,  or  cannot  be 
found  therein,  the  game  proceedings  shall  be  had  as  in  other  chancery 
cases  under  like  circumstances :  Provided^  however,  That  the  order  of 
publication  shall  contain  a  suflScient  description  of  the  premises  whereof 
partition  is  sought,  in  addition  to  the  other  matters  required  by  law  to 
appear  in  such  order. 

This  section  supersedes  section  11023.      (13220). 

Sec.  12.  The  proof  of  personal  service  or  of  the  publication  of  such 
order,  shall  authorize  an  order  of  the  court  for  taking  the  bill  as  con- 
fessed against  all  such  unknown  parties,  and  persons  not  resident  in 
this  state,  or  not  found  therein,  as  shall  not  appear  and  answer  by  the 
day  mentioned  in  the  order,  or  on  such  further  day  as  the  court  may 
appoint;  and  all  such  unknown  parties  as  may  appear,  shall  be  entitled 
to  be  made  parties  to  the  suit,  and  the  bill  may  be  amended  accordingly. 

Section   11024.      (13221.)      No  change. 

Sec.  13.  The  general  guardians  residing  in  this  state,  of  all  minors 
and  other  persons  under  guardianship,  who  should  be  parties  to  such 
proceedings  for  partition,  upon  giving  bond  as  hereinafter  directed,  shall 
represent  their  respective  wards  therein,  whether  such  wards  shall  re- 
side in  or  out  of  this  state,  and  the  court  shall  appoint  guardians  for 
all  such  minors  who  shall  be  interested  in  the  premises,  as  have  no  gen- 
eral guardians  in  this  state,  for  the  special  purpose  of  taking  charge  of 
the  interests  of  such  minors,  in  relation  to  the  proceedings ;  and  the  acts 
of  all  such  guardians  of  minors,  or  others  under  guardianship,  shall  be 
binding  on  their  respective  wards,  and  shall  be  as  valid  as  if  done  by 
them  respectively  when  of  full  age,  or  under  no  legal  incapacity. 

Section  11025.      (13222.)      No  change. 

Sec.  14.  Every  such  guardian  shall  give  bond  to  the  people  of  this 
state  to  be  filed  with  the  clerk  of  the  court,  in  such  penalty,  and  with 
such  surety  as  the  court  shall  direct;  conditioned  for  the  faithful  per- 
formance of  the  trust  reposed  in  such  guardian,  and  to  render  a  just 
and  true  account  of  his  guardianship  in  all  courts  and  places  when  there- 
unto required,  and  for  the  observance  of  the  orders  of  the  court  in  rela- 
tion to  the  said  trust. 

Section  11026.     (13223.)     No  change. 

Digitized  by  VnOOQlC 


284 

Sec.  15.  When  a  bill  shall  be  filed  for  the  partition  or  sale  of  any 
lands  in  pursuance  of  this  chapter,  and  any  of  the  defendants  therein 
are  minors,  or  other  persons  under  guardianship,  and  the  general 
guardian  or  person  appointed  guardian  by  the  court,  shall  fail  to  give 
the  security  hereinbefore  required,  it  shall  be  the  duty  of  the  court,  on 
the  application  of  the  plaintiffs,  to  appoint  the  clerk  of  said  court  the 
guardian  of  such  minors  or  other  persons,  for  the  purj>ose  of  such  par 
tition,  and  to  dispense  with  the  securities  hereinbefore  required. 

Section  11027.     (13224.)     No  change. 

Se5c.  16.  Any  defendant  may  deny  the  joint  tenancy,  or  tenancy  in 
common  of  any  co-defendant,  and  such  issue  shall  be  tried  and  disposed 
of  as  in  other  cases. 

Section  11028.     (1822S.)     Modified. 

Sbc.  17.  Upon  the  hearing  of  the  cause,  the  court  shall  declare  the 
rights,  titles  and  interests  of  the  parties  to  such  proceedings,  so  far  as 
the  same  shall  have  appeared,  and  shall  determine  the  rights  of  the  said 
parties  in  such  lands,  and  shall  decree  that  partition  be  made  between 
such  of  them  as  shall  have  any  rights  therein,  according  to  such  rights. 

Merges  sections  11031  (13228)  and  11032  (13229),  leaving  the  bearing  to  proceed  under 
the  general  rule. 

Sec.  18.  If  upon  the  hearing  of  the  cause,  the  part  or  interest  of 
any  parties  who  shall  not  have  appeared  and  answered  the  bill,  whether 
known  or  unknown,  in  and  to  such  premises,  shall  not  have  appeared 
by  the  proofs  in  the  cause,  then  the  court  shall  decree  that  partition  be 
made,  so  far  as  the  rights  or  interests  of  the  parties  who  are  known, 
and  who  have  appeared  in  the  cause,  have  been  ascertained,  and  the  resi- 
due of  the  premises  shall  remain  for  the  parties  whose  interests  have 
not  been  ascertained,  subject  to  division  between  them  at  any  future 
time. 

Section  11033.      (13230.)     No  change. 

Sec.  19.  Upon  making  a  decree  for  partition  as  provided  in  the  two 
last  preceding  sections,  an  order  may  be  entered  referring  it  to  a  circuit 
court  commissioner  to  inquire  into  the  situation  of  the  premises,  and 
to  report  whether  such  premises,  or  any  part  of  them,  are  so  circum- 
stanced that  a  partition  and  division  thereof  amongst  the  parties  inter- 
ested cannot  be  made  without  great  prejudice  to  the  owners,  or  the  court 
may  in  its  discretion  hear  proofs  thereon. 

Section   11034.      (13231.)     ModiOed. 

Sec.  20.  If  the  court  shall  be  satisfied  that  partition  of  the  premises 
between  the  parties  interested  therein  can  be  made  without  prejudi(« 
to  the  owners,  such  court  shall,  by  an  order  to  be  entered  in  its  min- 
utes, appoint  three  discreet  and  disinterested  freeholders  commissioners, 
to  make  the  partition  so  decreed,  according  to  the  respective  rights  and 
interests  of  the  parties,  as  the  same  were  ascertained  and  determined 
by  such  court,  and  in  such  order  the  court  shall  designate  the  part  or 
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shares,  if  any,  which  shall  remain  undivided,  for  the  owners  whose  in- 
terests shall  be  unknown  or  not  ascertained. 

Section   11035.      (13232.)      No  substantial  change. 

Sec.  21.  If  the  persons  so  appointed  commissioners,  or  either  of  them, 
shall  die,  resign,  or  neglect  to  serve,  the  court  may,  from  time  to  time, 
appoint  others  in  their  places. 

Section  11086.     (18233.)     No  change. 

Sec.  22.  The  commissioners,  before  proceeding  to  the  execution  of 
their  duties,  shall  severally  be  sworn  before  any  officer  authorized  to 
administer  oaths,  honestly  and  impartially  to  execute  the  trust  reposed 
in  them,  and  to  make  partition  as  directed  by  the  court;  which  oath 
shall  be  filed  with  the  clerk  of  the  court  on  or  before  the  coming  in  of 
the  report  of  such  commissioners. 

Section  11037.     (13234.)     No  change. 

Sec.  23.  In  making  partition,  the  commissioners  shall  divide  the  said 
real  estate,  and  allot  the  several  portions  and  shares  thereof  to  the  re- 
spective parties,  quality  and  quantity  relatively  considered,  according 
to  the  respective  rights  and  interests  of  the  parties  so  adjudged  and 
decreed  by  the  court,  designating  the  several  shares  and  portions  by 
posts,  stones,  or  other  permanent  monuments,  and  they  may,  if  neces- 
sary, employ  a  surveyor  with  the  necessary  assistants,  to  aid  them 
therein. 

Section  11038.     (13236.)     No  change. 

Sec.  24.  The  commissioners  shall  make  an  ample  report  of  their  pro- 
ceedings, under  the  hands  of  any  two  of  them,  specifying  therein  the 
manner  of  executing  their  trust,  and  describing  the  land  divided,  and 
the  shares  allotted  to  each  party,  with  convenient  certainty,  and  the 
items  of  their  charges. 

Section   11039.     (18236.)     No  change. 

Sec.  25.  All  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties,  but  the  acts  of  a  majority  so  meeting  shall  be 
valid. 

Section  11040.     (13237.)     No  change. 

Sec.  26.  The  expenses  of  the  commissioners,  including  the  expenses 
of  a  surveyor  and  his  assistants,  when  they  shall  be  employed,  shall  be 
ascertained  and  allowed  by  the  court;  and  the  amount  thereof,  together 
with  such  compensation  as  shall  be  allowed  to  the  commissioners  by  the 
court  for  their  services,  shall  be  paid  by  the  plaintiffs  and  shall  be  allow- 
ed to  them  as  part  of  the  costs  to  be  taxed. 

Section  11041.     (13238.)     No  change. 

Sec.  27.  On  good  cause  shown,  the  court  may  set  aside  the  report, 
and  commit  the  case  to  the  same,  or  appoint  new  commissioners,  as  often 
as  may  be  necessary,  who  shall  proceed  in  like  manner  as  hereinbefore 
directed. 

S4H!tlon   11042.    (13239.)     No  change. 
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Sec.  28.  Upon  the  confirmation  of  the  report  of  any  commissioners 
by  the  conrt,  a  decree  shall  thereupon  be  entered,  that  such  partition 
be  firm  and  eflfectual  forever,  and  such  decree  shall  be  binding  and  con- 
clusive : 

1.  On  all  parties  named  therein,  and  their  legal  representatives,  who 
shall,  at  the  time,  have  any  interest  in  the  premises  divided,  as  owners 
in  fee,  or  as  tenants  for  years,  or  as  entitled  to  the  reversion,  remainder 
or  inheritance  of  such  premises,  after  the  termination  of  any  particular 
estate  therein;  or  who,  by  any  contingency  contained  in  any  will  or 
grant,  or  otherwise,  may  be  or  become  entitled  to  any  beneficial  interest 
in  the  premises;  or  who  shall  have  any  interest  in  any  undivided  share 
of  the  premises,  as  tenant  for  years,  for  life,  by  the  curtesy,  or  in  dower; 

2.  On  all  persons  interested  in  the  premises,  who  were  unknown  at 
the  time  of  the  commencement  of  the  suit,  to  whom  notice  shall  there- 
after have  been  given  by  personal  service,  or  by  publishing  the  same  as 
is  hereinbefore  directed ;  and, 

3.  On  all  other  persons  claiming  from  such  parties  or  persons,  or 
either  of  them. 

Section  11043.      (13240.)      Modified. 

Sec.  29.  But  such  decree  and  partition  shall  not  affect  any  tenants, 
or  persons  having  claims  as  tenants,  in  dower,  or  for  life,  to  the  whole 
of  the  premises  which  shall  be  the  subject  of  such  partition ;  nor  shall  any 
such  decree  and  partition  preclude  any  person,  except  such  as  are  speci 
fied  in  the  last  preceding  section,  from  claiming  any  title  to  the  premises 
in  question,  or  from  controverting  the  title  or  interest  of  the  parties, 
between  whom  such  partition  shall  be  made. 

Section   11044.      (13241.)      No  substantial   change. 

Skc.  30.  If  the  court  shall  find  that  all  the  lands  or  tenements  of 
which  division  and  partition  is  sought,  is  so  situated,  or  that  any  dis- 
trict, tract,  lot  or  portion  thereof  is  so  situated  that  a  partition  and 
division  thereof  amongst  the  persons  interested  therein  cannot  be  made 
without  great  prejudice  to  the  owners,  the  court  may  thereupon  make  an 
order  that  the  circuit  court  commissioner  sell  the  premises  so  situated 
at  public  auction,  to  the  highest  bidder;  and  if  the  court  shall  find  that 
any  portion,  interest  or  part  can  be  divided,  and  partition  made  thereof, 
and  that  other  portions,  interests  or  parts  cannot  be  so  divided  without 
great  prejudice  to  the  owners  thereof,  the  court  may,  by  an  order,  ap- 
point commissioners  as  hereinbefore  provided,  and  direct  said  commis- 
sioners to  proceed  to  make  partition  and  division  of  such  parts  or  in- 
terest of  which  division  can  be  made,  and  set  apart  such  portion,  interest 
or  parts  thereof  to  be  sold,  and  the  same  may  be  sold  as  hereinafter 
provided. 

Supersedes  section    11045.      (13242.) 

Sec.  31.  The  court  shall  direct,  in  such  order,  the  terms  of  credit 
which  may  be  allowed,  for  any  portions  of  the  purchase  money  of  which 
it  shall  think  proper  to  direct  the  investment,  and  for  such  portions  of 
such  purchase  money  as  are  required  by  the  provisions  hereinafter  con- 
tained, to  be  invested  for  the  benefit  of  any  unknown  owners,  any  in- 
fants, any  parties  out  of  the  state,  or  any  tenants  for  life  or  in  dower. 

Section   11046.      (13243.)      No  substantial  change. 
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Sec.  32.  The  portions  of  the  purchase  money  for  which  credit 
shall  be  allowed,  shall  always  be  secured  at  interest,  by  a  mortgage  of 
the  premises  sold,  by  a  bond  of  the  purchaser,  and  by  such  other  security 
as  the  court  shall  prescribe. 

Section   11047.      (13244.)      No  chaoge. 

Sec.  33.  The  circuit  court  commissioner  may  take  separate  mortgages 
and  other  securities,  for  such  convenient  shares  or  portions  of  the  pur- 
chase money,  as  are  directed  by  the  court  to  be  invested,  in  the  name 
of  the  clerk  of  the  court  in  whose  office  the  original  bill  for  a  partition 
was  filed,  and  his  successors  in  office ;  and  for  such  shares  as  any  known 
owner  of  full  age  shall  desire  to  have  so  invested,  in  the  name  of  such 
owner. 

Section   11048.      (13245.)      No   sabstantial  change. 

Sbc.  34.  Upon  such  sales  being  confirmed,  as  hereinafter  mentioned, 
the  said  circuit  court  commissioner  shall  deliver  such  mortgages  and 
other  securities  to  the  clerk  of  the  court,  or  to  the  known  owners  whose 
shares  were  so  invested. 

Section  11049.     (13246.)     No  substantial  change. 

Sbjc.  35.  Before  making  any  order  for  the  sale  of  the  said  premises 
where  creditors  or  other  persons,  having  specific  liens,  or  purchasers  at 
mortgage,  or  execution  sales  of  interests,  in  any  part  of  the  premises, 
shall  not  have  been  made  parties,  the  court  shall  direct  the  plaintiff  to 
amend  his  bill  by  making  parties  to  the  proceedings  every  person  having 
a  specific  lien  on  the  undivided  interest  or  estate  of  any  of  the  parties 
by  mortgage  or  otherwise,  and  also  persons  who  have  acquired  an  inter- 
est under  mortgage  or  execution  sales. 

Section  11050.     (13247.)     No  change. 

Sex:.  36.  If  it  shall  appear  by  the  proceedings  on  such  bill,  or  by  such 
report,  that  there  are  any  existing  incumbrances  upon  the  estate  or  inter- 
est in  the  premises,  of  any  party  named  in  the  proceedings  in  the  suit, 
the  court  shall,  in  the  order  of  sale,  direct  the  circuit  court  commissioner 
to  bring  into  court  and  pay  to  the  clerk  the  portion  of  the  moneys  aris- 
ing from  the  sale  of  the  estate  and  interest  of  such  party,  after  deducting 
the  portion  of  the  costs,  charges  and  expenses  to  which  it  shall  be  liable. 

Section   11051.      (13248.)      No  substantial  change. 

Sbc.  37.  Such  party  may  apply  to  the  court  to  order  such  moneys, 
or  such  part  thereof  as  he  shall  claim,  to  be  paid  to  him;  which  appli- 
cation shall  be  accompanied : 

1.  By  his  own  affidavit,  stating  the  true  amount  actually  due  on  each 
incumbrance,  the  owner  of  each  incumbrance,  and  his  residence,  as  far 
as  known  to  such  party; 

2.  By  proof  by  affidavit,  of  the  due  service  of  a  notice  on  each  owner 
of  any  incumbrance,  of  the  intention  to  make  such  application,  at  least 
fourteen  days  previously.  If  such  owner  reside  in  this  state,  such  notice 
shall  be  served  personally,  or  if  he  be  absent  from  his  residence,  by  leav- 
ing a  copy  there,  with  some  person  of  his  household  of  proper  age.    If 
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such  owner  reside  out  of  this  state,  such  notice  may  be  served  on  him 
personally,  thirty  days  previously,  or  by  publishing  the  same  in  such 
paper  as  the  court  may  direct,  three  weeks  successively,  once  in  each 
week. 

Section   11052.     (13240.)     No  change. 

Sec.  38.  Upon  such  application  and  proof  of  notice,  the  court  shall 
proceed  to  hear  the  proofs  and  allegations  of  the  parties  as  in  other 
cases,  and  determine  the  rights  of  such  parties  in  accordance  with  the 
facts,  and  the  costs  of  such  trial  shall  be  paid  by  such  party  as  the  court 
shall  direct. 

Snpersedefl  section  11053.     (18250.) 

Sec.  39.  When  the  amount  of  existing  incumbrances  shall  have  been 
ascertained,  the  court  shall  proceed  to  order  a  distribution  of  the  monies 
so  brought  into  and  remaining  in  court,  among  the  several  creditors 
having  such  incumbrances,  according  to  the  priority  thereof  respectively. 

Section   11054.      (13251.)      No  change. 

Sec.  40.  The  clerk  of  the  court  by  whom  any  such  incumbrance  shall 
be  paid  off  shall  procure  satisfaction  thereof  to  be  acknowledged,  in  the 
form  required  by  law,  and  shall  cause  such  incumbrance  to  be  duly  satis- 
fled  or  canceled  of  record,  and  shall  defray  the  expenses  thereof  out  of 
the  portion  of  the  monies  in  court  belonging  to  the  party  by  whom  such 
incumbrance  was  payable. 

Section    11055.      (13252.)      No   change. 

Sex?.  41.  The  proceedings  to  ascertain  and  settle  the  amount  of  in- 
cumbrances as  herein  provided,  shall  not  affect  any  other  party  in  such 
suit  for  partition,  nor  delay  the  paying  over  or  investing  the  monies 
to  or  for  the  benefit  of  any  party  upon  whose  estate  in  the  premises  there 
shall  not  appear  to  be  any  existing  incumbrances. 

Section   11056.      (13253.)      No  change. 

Sec.  42.  Whenever  the  estate  of  any  tenant  in  dower,  or  for  life,  in 
the  whole  or  any  part  or  share  of  the  premises  in  question,  has  been 
admitted  by  the  parties,  or  ascertained  by  the  court,  to  be  existing  at 
the  time  of  the  order  for  such  sale,  and  the  person  entitled  to  such  estate 
has  been  made  a  party  to  the  proceedings,  the  court  shall  first  consider 
and  determine,  under  all  the  circumstances  of  the  case,  whether  such 
estate  ought  to  be  excepted  from  such  sale,  or  whether  the  same  should 
be  sold,  and  in  making  such  determination,  regard  shall  be  had  to  the 
interests  of  all  the  parties. 

Section    11057.      (13254.)      No   substantial   change. 

Sec.  43.  If  the  sale  of  the  premises,  including  such  estate,  shall  be 
ordered,  the  estate  and  interest  of  every  such  tenant  or  person  shall 
pass  thereby,  and  the  purchaser,  his  heirs  and  assigns,  shall  hold  such 
premises  free  and  discharged  from  all  claims  by  virtue  of  any  such 
estate  or  interest,  whether  the  same  be  to  any  undivided  share  of  a 
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joint  tenant  or  tenant  in  common,  or  to  the  whole  or  any  part  of  the 
premises  sold. 

Section  11058.     (13255.)     No  change. 

Sec.  44.  Upon  such  sale  being  made  of  any  such  interest  or  estate, 
the  court  shall  direct  the  payment  of  such  sum  in  gross,  out  of  the  pro- 
ceeds thereof,  to  the  person  entitled  to  such  estate  in  dower,  or  tenancy 
for  life,  as  shall  be  deemed  upon  the  principles  of  law  applicable  to 
annuities,  a  reasonable  satisfaction  for  such  estate  or  interest,  and  which 
the  person  so  entitled  shall  consent  to  accept  in  lieu  thereof,  by  an  in- 
strument under  seal,  duly  acknowledged  or  proved  in  the  manner  that 
deeds  are  required  to  be  acknowledged  or  proved,  to  entitle  them  to 
be  recorded. 

Section    11050.      (18256.)      No  sabstantial  change. 

Sec.  45.  In  case  no  such  consent  is  given  at  or  before  the  coming 
in  of  the  report  of  sale  by  the  circuit  court  commissioner,  then  the  court 
shall  ascertain  and  determine  what  proportion  of  the  proceeds  of  such 
sale,  after  deducting  all  expenses,  will  be  a  just  and  reasonable  sum 
to  be  invested  for  the  benefit  of  Ihe  i)erson  entitled  to  such  estate  or 
interest  in  dower  or  for  life,  and  shall  order  the  same  to  be  brought  into 
court  for  that  purpose. 

Section    11060.      (13257.)      No   substantial   change. 

Sec.  46.  The  proportions  of  the  proceeds  of  such  sale,  to  be  invested, 
shall  be  ascertained  and  determined  in  the  several  cases,  as  follows: 

1.  If  an  estate  in  dower  shall  have  been  included  in  such  order  of 
sale,  its  proportion  shall  be  one-third  of  the  proceeds  of  the  sale  of  the 
premises,  or  of  the  sale  of  the  undivided  share  in  such  premises,  upon 
which  such  claim  of  dower  existed ; 

2.  If  an  estate  for  life  shall  be  included  in  the  order  of  sale,  its  pro- 
portion shall  be  the  whole  proceeds  of  the  sale  of  the  premises,  or  of 
the  sale  of  the  undivided  share  thereof,  in  which  such  estate  shall  be; 

And  in  all  cases,  the  proportion  of  the  expenses  of  the  proceedings 
shall  be  deducted  from  the  proceeds  of  such  sale. 

Section  11061.     (13258.)     No  substantial  change. 

Sec.  47.  If  the  persons  entitled  to  any  such  estate  in  dower,  or  for 
life,  be  unknown,  the  court  shall  make  an  order  for  the  protection  of  the 
rights  of  such  persons,  in  the  same  manner,  as  fat  as  may  be.  as  if  they 
were  known  and  had  appeared. 

Section   11062.      (13259.)      No  substantial   change. 

Rec.  48.  The  circuit  court  commissioner  shall  give  notice  of  any  sale 
to  be  made  by  him,  for  the  same  time,  and  in  the  same  manner,  as  is  re- 
quirefl  by  law  on  sales  of  real  estate  by  sheriffs  on  execution. 

Section   11063.      (13260.)      No  substantial  change. 

Sec.  49.  The  terms  of  such  sale  shall  be  made  known  at  the  time,  and 
if  the  premises  consist  of  distinct  lots,  tracts  or  parcels,  they  shall  be 
sold  separately. 


Section   11064.     (13261.)     No  change. 
37 
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Sec. 50.  No  such  circuit  court  commissioner,  nor  any  person  for  his 
benefit,  shall  be  interested  in  the  purchase,  nor  directly  or  indirectly  | 

purchase  any  of  the  premises  sold;  nor  shall  any  guardian  of  any  in-  | 

fant  party  in  such  suit,  purchase,  or  be  interested  in  the  purchase  of 
any  lands,  being  the  subject  of  such  suit,  except  for  the  benefit  or  in 
behalf  of  such  infant ;  and  all  sales  contrary  to  the  provisions  of  this 
section  shall  be  void. 

Section   11065.      (18262.)      No   substantial   change. 

Sec.  51.  After  completing  such  sale,  the  circuit  court  commissioner 
shall  report  the  same  to  the  court,  with  a  description  of  the  different 
parcels  of  land  sold  to  each  purchaser,  the  name  of  such  purchaser,  and 
the  price  bid  by  him,  which  report  shall  be  filed  in  the  court. 

Section  11066.     (13268.)     No  snbstantial  change. 

Sec.  52.  If  such  sales  be  approved  and  confirmed  by  the  court,  an 
order  shall  be  entered  directing  the  circuit  court  commissioner  to  exe- 
cute conveyances  pursuant  to  such  sales ;  which  such  circuit  court  com- 
missioner shall  be  authorized  to  do  upon  the  entry  of  such  order. 

Section    11067.      (18264.)      No  substantial  change. 

Sec.  53.  Such  conveyances  so  executed  shall  be  recorded  in  the  county 
where  the  premises  are  situated;  and  shall  be  a  bar,  both  in  law  and 
equity,  against  all  persons  interested  in  any  way,  who  shall  have  been 
named  as  parties  in  the  said  proceedings,  and  against  all  such  parties 
as  were  unknown,  if  notice  of  the  order  to  appear  and  answer  shall  have 
been  given  by  such  publication  or  service  oif  notice  as  is  hereinbefore 
directed;  and  against  all  other  persons  claiming  from  such  parties,  or 
either  of  them. 

Section   11068.      (13265.)      No   change. 

Sec.  54.  Such  conveyances  shall  also  be  a  bar  against  all  persons  hav 
ing  specific  liens  on  any  undivided  share  or  interest  therein,  who  shall 
have  been  made  parties  to  the  proceedings ;  but  no  creditor  having  any 
such  specific  lien  shall  be  affected  by  such  sale  or  conveyance  unless  he 
shall  have  been  made  a  party  to  the  proceedings. 

Section    11060.      (18266.)      No   change. 

Sex!.  55.  The  costs  and  expenses  of  the  proceedings  shall  be  deducted 
from  the  proceeds  of  every  sale  made  by  the  circuit  court  commissioner, 
and  shall  be  by  him,  in  the  first  instance,  paid  to  the  plaintiffs  or  their 
attorney. 

Section  11070.      (13267.)     No  substantial  change. 

Sec.  56.  The  proceeds  of  every  sale,  after  deducting  the  costs,  shall 
be  divided  among  the  parties  whose  rights  and  interests  shall  have  been 
sold,  in  proportion  to  their  respective  rights  in  the  premises;  and  the 
shares  of  such  of  the  said  parties  as  are  of  full  age,  shall  be  paid  to  them 
or  their  legal  representatives  by  the  circuit  court  commissioner,  or  shall 
be  brought  into  court  for  their  use. 

Section  11071.     (13268.)     No  substantial  change. 
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Sec.  57.  When  any  of  such  known  parties  are  infants,  the  court  may, 
in  its  discretion,  direct  the  shares  of  such  infant  to  be  paid  over  to  the 
general  guardian,  or  to  be  invested  in  permanent  securities  at  interest, 
in  the  name  and  for  the  benefit  of  such  infant. 

Section  11072.     (1S269.)     No  change. 

Sec.  58.  Where  any  of  the  parties  whose  interests  have  been  sold  are 
absent  from  the  state,  without  legal  representatives  in  this  state,  or  are 
not  known  or  named  in  the  proceedings,  the  court  shall  direct  the  shares 
of  such  parties  to  be  invested  in  permanent  securities  at  interest,  for  the 
benefit  of  such  parties,  until  claimed  by  them  or  their  legal  representa- 
tives. 

Section    11073.      (13270.)      No  change. 

Sec.  59.  Where  the  proceeds  of  a  sale  belonging  to  any  tenant  in 
dower,  or  for  life,  shall  be  brought  into  court  as  hereinbefore  directed, 
the  court  shall  direct  the  same  to  be  invested  in  permanent  securities 
at  interest,  so  that  such  interest  shall  annually  be  paid  to  the  parties 
entitled  to  such  estate,  during  their  lives  respectively. 

Section  11074.      (13271.)      No  substantial  change. 

Sec.  60.  The  court  may,  in  its  discretion,  require  all  or  any  of  the 
parties,  before  they  shall  receive  any  share  of  the  monies  arising  from 
such  sales,  to  give  security  to  the  satisfaction  of  such  court,  to  refund 
the  said  share  with  interest  thereon,  in  case  it  shall  thereafter  appear 
that  such  party  was  not  entitled  thereto. 

Section  11075.      (13272.)      No  change. 

Sec.  61.  When  any  security  is  directed  to  be  taken  by  the  court,  or 
any  investment  to  be  made,  or  any  security  shall  be  taken  by  a  circuit 
court  commissioner  on  the  sale  of  any  real  estate  as  hereinbefore  direct- 
ed, except  where  provision  shall  be  made  for  taking  the  same  in  the  name 
of  any  known  owner,  the  bonds,  mortgages  or  other  evidences  thereof 
shall  be  taken  in  the  name  of  the  clerk  of  the  court  in  whose  office  the 
original  bill  was  filed  and  his  successors  in  office,  who  shall  hold  the  same 
by  virtue  of  his  office,  and  shall  deliver  them  to  his  successor. 

Section  11076.      (18273.)      No  substantial   change. 

Sec.  62.  Such  clerk  shall  receive  the  interest  or  principal  of  any 
sums  as  they  become  due,  and  apply  or  re-invest  the  same,  according  to 
the  circumstances  of  the  case,  as  the  court  shall  direct ;  and  shall^  once 
in  every  year,  render  to  the  court  an  account  in  writing,  and  on  oath, 
of  all  monies  received  by  him,  and  of  the  application  thereof. 

Section  11077.     (18274.)     No  change. 

Sex:.  63.  All  investments,  or  re-investments,  under  the  provisions  of 
this  chapter,  shall  be  made  on  bond  and  mortgage  upon  unincumbered 
real  estate,  of  at  least  double  the  value  of  such  investment,  exclusive  of 
buildings,  or  in  other  equivalent  security;  and  no  such  security,  bond, 
mortgage  or  other  evidence  of  such  investment,  shall  be  discharged, 
transferred  or  impaired,  by  any  act  of  the  clerk,  without  the  order  of 
the  court  entered  in  the  minutes  thereof. 

Section  11078.     (18276.)     No  change. 
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Sec.  64.  Any  person  interested  in  such  investment,  may,  with  the 
leave  of  the  court,  prosecute  the  same,  in  the  name  of  the  existing  clerk, 
and  no  suit  shall  be  abated  by  the  death,  removal  from  office,  or  resig- 
nation of  the  clerk  to  whom  such  securities  or  evidences  were  executed, 
or  of  any  of  his  successors. 

Section    11079.      (13276.)      No  change. 

Sec.  65.  When  a  decree  confirming  the  partition  made  by  any  com- 
missioners, shall  be  entered  as  provided  in  this  chapter,  the  court  shall 
also  adjudge  and  decree  that  each  of  the  parties  concerned  therein,  other 
than  the  plaintiffs,  pay  to  such  plaintiffs  a  proportion  of  the  costs  and 
charges  of  the  proceedings,  to  be  ascertained  by  the  court,  according  to 
the  respective  rights  of  the  parties,  and  the  proportion  of  such  costs  and 
charges  assessed  upon  the  unknown  owners,  to  be  chargeable  on  the  part 
remaining  undivided;  and  upon  such  decree  execution  may  issue  as  in 
other  cases,  and  may  be  levied  on  the  property  of  the  parties  respectively 
charged  with  such  costs,  and  upon  any  share  or  part  of  the  premises 
alloted  on  any  such  division  to  any  owner  unknown,  or  not  named,  and 
upon  every  portion  remaining  undivided,  for  the  proportion  ad- 
judged to  be  paid  by  such  owners,  or  chargeable  to  the  part  remaining 
undivided. 

Section  11080.     (18277.)     No  substantial  change. 

Sbc.  66.  A  sale  of  the  premises  of  such  owner  unknown,  upon  such 
execution,  shall  be  as  valid  as  if  such  owner  had  been  named  in  the  pro 
ceedings,  and  in  such  execution. 

Section   11081.      (13278.)      No  change. 

Sec.  67.  If  a  bill  for  partition  shall  be  dismissed,  or  the  suit  shall 
be  discontinued,  the  plaintiffs  shall  pay  costs  to  be  collected,  as  in  other 
cases. 

Section    11082.      (13279.)      No   substantial   change. 

Sbc.  68.  Any  of  the  parties  to  a  suit  for  the  partition  or  sale  of  any 
premises  under  the  provisions  of  this  chapter,  and  any  party  interested 
in  the  premises,  though  not  named  in  the  proceedings,  may,  jointly  or 
separately,  and  without  the  consent  of  any  co-plaintiff  or  co-defendant, 
appeal  from  any  decree  or  order  of  the  said  court,  upon  any  such  pro- 
ceedings, within  the  same  time,  and  under  the  like  r^ulations,  as  in 
other  cases. 

Section  11083.      (13280.)     No  substantial  change. 

Sec.  69.  Whenever  it  shall  appear  satisfactorily  to  the  court,  by  doe 
proof,  or  on  report  of  a  circuit  court  commissioner,  that  any  infant  holds 
real  estate  in  joint  tenancy,  or  in  common,  or  in  any  other  manner  which 
would  authorize  his  being  made  a  party  to  a  suit  in  partition,  and  that 
the  interest  of  such  infant,  or  of  any  other  person  concerned  therein, 
requires  that  partition  of  such  estate  should  be  made,  such  court  may 
direct  and  authorize  the  general  guardian  of  such  infant  to  agree  to 
a  division  thereof,  or  to  a  sale  of  such  premises,  or  of  such  part  thereof, 
as  in  the  opinion  of  the  court  shall  be  incapable  of  partition,  or  as  shall 
be  most  for  the  interest  of  such  infant  to  be  sold. 

Section   11084.      (13281.)      No   substantial   change. 
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Pec.  70.  Such  jniardian  shall  report  to  the  court,  on  oath,  the  parti- 
tion or  sale  so  made  by  him,  and  if  the  same  be  approved  and  confirmed 
by  the  court,  an  order  shall  be  entered  authorizing  such  guardian  to 
execute  conveyances  of  the  right  of  such  infant  to  such  part  of  the  said 
estate  as  shall  have  been  sold,  to  the  purchaser  thereof;  or  to  execute 
releases  of  the  rights  of  such  infant  to  such  part  of  the  said  estate,  as 
in  the  division  falls  to  the  shares  of  the  other  joint  tenants,  or  tenants 
in  common. 

Section   11085.      (13282.)      No  change. 

Sec.  71.  Such  deeds  shall  be  as  valid  and  effectual  to  convey  the  share 
and  interest  of  such  infant,  as  if  the  same  had  been  executed  and  duly 
acknowledged  by  such  infant  after  arriving  at  full  age;  and  in  case  of 
the  sale  of  any  part  of  such  estate,  the  infant  shall  be  deemed  a  ward  of 
the  court,  and  such  order  shall  be  taken  as  the  court  may  direct,  for 
securing,  investing  and  applying  the  proceeds  of  the  sale,  and  for  re- 
quiring security  from  the  guardian  for  that  purpose. 

Section  11086.     (13288.)     No  change. 

Sec.  72.  Whenever  such  infant  shall  be  a  married  woman,  the  court 
may,  upon  petition,  appoint  her  husband  as  her  guardian,  and  in  case 
of  the  appointment  of  the  husband,  the  provisions  of  the  three  last  pre- 
ceding sections  shall  apply  to  such  husband. 

Section  11087.     (13284.)     No  change. 

Sec.  73.  Whenever  it  shall  appear  to  the  court,  on  the  application 
of  the  guardian  of  any  idiot,  lunatic,  spendthrift,  or  person  mentally  in- 
capable of  managing  his  affairs,  holding  any  estate  in  joint  tenancy  or 
in  common,  or  in  any  other  manner  to  authorize  his  being  made  a  party 
to  a  suit  in  partition,  that  the  interest  of  such  idiot,  lunatic,  or  other 
person  aforesaid,  or  any  of  the  parties  interested  in  such  estate,  requires 
a  partition  thereof,  it  shall  be  referred  to  a  circuit  court  commissioner 
to  inquire  into  and  report  upon  the  circumstances. 

Section   11088.      (13285.)      No  substantial   change. 

Sec.  74.  Upon  the  coming  in  of  the  report,  and  a  hearing  and  ex- 
amination of  the  matter,  the  court  may  authorize  such  guardian  to  agree 
to  a  partition  of  such  estate,  and  to  execute  releases  of  the  right  of  such 
idiot,  lunatic,  or  other  person  as  aforesaid,  in  and  to  the  shares  of  such 
estate  falling  to  the  other  joint  tenants,  or  tenants  in  common. 

SecUon  11089.  (18286.)  No  change. 

Sec.  75.  Such  releases  shall  be  as  valid  and  effectual  to  convey  the 
share  of  such  idiot,  lunatic,  or  other  person  as  aforesaid,  as  if  the  same 
had  been  executed  by  them  respectively,  when  of  sound  mind  and  under- 
standing, and  not  subject  to  guardianship,  and  for  a  valuable  considera- 
tion. 

Section  11090.     (18287.)     No  change. 

Sec.  76.  When  any  lands  shall  be  held  by  the  people  of  this  state, 
and  by  individuals  as  tenants  in  common,  proceedings  for  the  partition 
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thereof  may  be  had  against  the  people  of  this  state  in  the  circuit  court, 
in  the  same  manner  as  against  individuals,  and  the  like  orders  and  de- 
crees shall  be  had  therein,  and  the  proportion  of  the  costs  and  expenses 
of  such  partition,  adjudged  to  be  paid  by  the  people  of  this  state,  shall 
be  certified  by  the  attorney  general,  and  paid  out  of  the  state  treasury 
on  warrant  of  the  auditor  general. 

Section  11001.     (18288.)     No  change. 

Sec.  77.  The  summons  to  answer,  and  all  notices  required  to  be  serv- 
ed in  other  cases,  shall  be  served  on  the  attorney  general,  who  shall  ap- 
pear in  behalf  of  the  state,  and  attend  to  its  interests. 

Section  11092.     (13289.)     No  change. 

Sec.  78.  The  authority  given  by  this  chapter  to  proceed  for  the  parti- 
tion of  real  estate,  shall  not  authorize  the  revival  or  prosecution  of  any 
claim  to  lands  which  would,  or  otherwise  might  be  barred  by  the  statute 
of  limitations,  or  by  the  acquiesence  of  any  party  having  any  such  claim. 

Section   11098.      (18290.)     No  change. 

Sec.  79.  Whenever  partition  shall  be  decreed  by  any  circuit  court, 
if  it  shall  appear  that  it  cannot  be  made  equal  between  the  parties,  with- 
out prejudice  to  the  rights  and  interests  of  some  of  them,  the  court  may 
decree  compensation  to  be  made  by  one  party  to  the  other,  for  equality 
of  partition,  according  to  the  equity  of  the  case. 

SecUon  11094.     (18291.)     No  change. 

Sec.  80.  The  provisions  of  this  chapter  shall  be  applicable  to  lands 
held  by  a  trustee  for  the  benefit  of  parties  having  a  beneficial  interest 
therein,  and  the  proceedings  for  a  partition  may  be  instituted  by  the 
trustee,  or  any  party  interested  in  the  lands  so  held,  and  shall  be  regu 
lated  by  the  provisions  of  this  chapter,  except  as  is  hereinafter  pro- 
vided. 

Section   11095.      (13292.)      No   substantial   change. 

Sec.  81.  Where  the  original  parties  in  interest  in  said  trust,  or  any 
of  them,  may  have  departed  this  life,  leaving  heirs  or  legatees,  or  others 
interested  by  title  or  right  through  them  or  any  of  them  in  said  lands, 
it  shall  be  competent  for  the  court,  at  its  discretion,  to  divide  the  said 
land  by  decree,  among  the  said  heirs,  legatees,  or  others  representing 
the  interests  of  the  deceased  therein,  so  as  to  set  off  the  interest  of  all 
such  parties  together,  without  subdivisions  among  them. 

Section  11096.      (13298.)     No   change. 

Sbc.  82.  In  any  case  where  it  may  be  deemed  expedient  to  decree  that 
the  interest  which  may  have  belonged  to  any  deceased  party  shall  be 
set  off  in  a  body,  without  subdivision  to  those  claiming  under  him,  it 
shall  be  suflScient  to  provide  by  the  decree  that  such  parcel  or  interest 
shall  be  set  off  to  the  heirs,  assigns,  or  those  legally  entitled  under  or 
through  the  party  originally  interested,  who  may  have  deceased,  men- 
tioning his  name  in  the  decree. 

Section  11097.     (18294.)     No  change. 
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Sec.  83.  In  all  cases  where  the  original  parties  in  interest  are  fnlly 
known,  hut  where,  by  death,  legal  proceedings  or  by  other  operations  of 
law,  it  has  become  uncertain  who  are  the  present  parties  in  interest,  it 
shall  be  competent  and  lawful  to  separate  the  portion  or  interest  in 
such  lands,  originally  owned  by  said  parties,  in  the  manner  provided  in 
the  foregoing  sections,  instead  of  leaving  it  with  land  undivided  as  be- 
longing to  unknown  owners,  and  such  divisions  and  decree  shall  operate 
to  convey  the  title  to  those  claiming  under  said  party,  according  to  their 
legal  rights,  whatever  they  may  be. 

Section  11098.      (13295.)      No  change. 

Sbc.  84.  Whenever  it  shall  appear  that  it  would  be  beneficial  to  any 
part  owner  of  the  premises  of  which  partition  is  sought,  that  the  same 
should  be  leased  or  protected  from  waste,  trespasses,  or  injury,  or  for 
any  other  purpose,  it  shall  be  competent  for  the  court  to  appoint  a  re- 
ceiver thereof,  with  such  authority  as  may  be  necessary  in  the  premises. 

Section   11099.      (13296.)      No  change. 

Sec.  85.  In  all  cases  of  sales  under  judgment  or  decree  in  partition, 
where  it  shall  appear  that  any  married  woman  has  an  inchoate  right 
of  dower  in  any  of  the  lands  divided  or  sold,  or  that  any  person  has 
any  vested  or  contingent  future  right  or  estate  in  such  lands,  it  shall 
be  the  duty  of  the  court  under  whose  judgment  or  decree  such  sale  is 
made,  to  ascertain  and  settle  the  proportional  value  of  such  inchoate, 
contingent,  or  vested  right  or  estate,  according  to  the  principles  of  law 
applicable  to  annuities  and  survivorships,  and  to  direct  such  proportion 
of  the  proceeds  of  the  sale  to  be  invested,  secured,  or  paid  over  in  such 
manner  as  shall  be  judged  best  to  secure  and  protect  the  rights  and 
interests  of  the  parties. 

Section  11100.     (18297.)     No  change. 

Sec.  86.  Any  married  woman  may  release  such  right,  interest,  or 
estate  to  her  husband,  and  acknowledge  the  same  before  the  commis- 
sioner making  the  sale,  or  before  any  officer  authorized  to  take  acknowl- 
edgments, or  if  executed  out  of  this  state,  to  be  executed,  acknowledged, 
and  certified  as  required  by  the  laws  of  this  state  for  the  execution, 
acknowledgment,  and  certification  of  deeds,  in  any  other  state,  territory, 
or  district  of  the  United  States,  and  upon  such  release  the  share  of  the 
sale  arising  from  her  contingent  interest  shall  be  paid  to  her. 

Section    11101.      (13298.)      Modified. 

Sec.  87.  Such  release,  and  also  the  payment,  investment,  or  other- 
wise securing  any  share  of  the  proceeds  of  th^  sale,  according  to  section 
eighty-five  of  this  chapter,  shall  be  a  bar,  both  in  law  and  equity,  against 
any  such  right,  estate  or  claim. 

Section    11102.      (13299.)      No   substantial   change. 
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OF  TUB  DIVISION  AND  DISTRIBUTION   OF  PBOPERTY  HE>LD  IN  TBUST  UNDER  CER- 
TAIN CIRCUMSTANCES. 

Rdc.  88.  In  any  estate  vested  in  a  trustee  or  trustees  for  the  benefit 
of  any  person  or  corporation,  whether  by  will  or  other  grant  or  con- 
veyance, where  a  provision  is  made  for  the  sale  of  the  trust  property 
and  distribution  of  the  pro(»eeds.  and  where  no  limitation  is  placed  upon 
the  power  of  alienation,  nor  restriction  made  as  to  the  time  of  the  divi- 
sion and  distribution  of  the  proceeds  of  the  trust  property,  and  it  sball 
appear  to  be  more  advantageous  to  the  persons  for  whose  benefit  the 
trust  was  created  to  divide  and  distribute  the  trust  property  among 
them,  instead  of  effecting  a  sale  thereof  by  the  trustee,  and  the  distri- 
bution of  the  proceeds,  the  trustee,  upon  authority  being  granted  so  to 
do  by  the  circuit  court  in  chancery  of  the  county  where  the  property, 
or  a  portion  thereof,  is  located,  may  make  a  division  and  distribution 
of  the  trust  estate,  among  the  persons  entitled  to  the  proceeds  of  the 
sale  thereof  in  the  same  proportion  in  which  the  proceeds  of  the  sale 
is  provided  by  the  terms  of  the  instrument  or  grant  creating  the  trust 
to  be  distributed. 

Section   11103.      (10606.)      No  change. 

Sex:.  89.  In  all  cases  except  where  all  the  parties  to  be  benefited  by 
the  distribution  of  the  proceeds  of  the  sale  of  the  trust  estate  shall  give 
their  consent  in  writing  to  the  division  and  distribution  of  the  trust 
estate  as  above  provided,  the  proceedings  to  obtain  the  authority  of  the 
court  as  aforesaid  to  divide  and  distribute  said  estate,  may  be  instituted 
by  the  trustee  or  any  person  interested  in  such  division  and  distribution, 
and  shall  conform  to  the  provisions  of  the  preceding  sections,  relating 
to  partition  of  lands,  and  the  division  and  distribution,  if  authorized 
by  tlu»  court,  ^hall  be  eflfected  in  the  manner  provided  by  said  preceding 
sections  for  partitioning  the  undivided  interests  of  persons  in  real  estate 
generally. 

Section    11104.      (10697.)      No  substantial   change. 

Sec.  90.  Such  division  or  distribution  of  a  trust  estate  may  be  made 
by  a  trustee  without  obtaining  the  authority  of  the  court  as  aforesaid, 
when  all  the  persons  who  would  be  entitled  to  share  in  the  proceeds  of 
the  sale  of  such  estate  shall  consent  thereto  in  writing,  and  such  trustee 
shall  make  such  division  and  distribution  when  all  of  the  parties  inter- 
ested as  aforesaid  shall  so  request  in  writing. 

Section   11105.     (10608.)      No  change. 

Sii:c.  91.  When  any  of -the  persons  entitled  to  share  in  the  distribu- 
tion of  the  proceeds  of  the  sale  of  such  trust  estate  shall  be  a  minor, 
or  insane,  or  incompetent  to  give  their  consent,  or  make  such  request, 
such  division  and  distribution  shall  not  be  made  without  the  authority 
of  the  court  as  aforesaid,  unless  such  minor,  insane  or  incompetent  i)er- 
son  shall  have  a  general  guardian,  in  which  event  such  general  guardian, 
upon  obtaining  the  authority  of  the  court  appointing  such  guardian  to 
"  consent  to  such  division  and  distribution,  or  request  that  the  same  shall 
be  made  by  the  trustee,  shall  have  the  same  power  and  authority  to  con- 
sent to  such  division  and  distribution  or  make  request  therefor,  and  agree 
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upon  a  method  of  effecting  such  division  and  distribution  as  a  person 
of  full  age  and  otherwise  competent  to  act  in  the  premises  could  do. 
The  authority  of  the  court  appointing  such  guardian  to  give  such  con- 
sent, or  make  such  request,  may  be  obtained  by  such  guardian  filing  with 
such  court  a  petition  showing  the  circumstances  which  it  is  deemed  ren- 
ders it  to  the  advantage  of  such  minor,  insane  or  incompetent  person 
to  have  such  distribution  or  division  made. 

Section  11106.     (10600.)     No  change. 
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Chapter  xxxii. 

PLATTING   LANDS   OF  INCOMPETENT   PERSONS. 

Section  1.  Any  infant,  idiot,  lunatic  or  other  incompetent  person, 
seized  of  any  real  estate,  may  apply  to  the  circuit  court  in  chancery  for 
the  county  where  the  property  may  be  situated,  if  the  infant,  idiot,  luna- 
tic OP  other  incompetent  person  be  not  a  resident  of  this  state,  and  if 
a  resident  of  this  state,  then  to  the  circuit  court  in  chancery  of  the 
county  in  which  he  may  be  a  resident,  for  the  laying  out,  dividing  and 
platting  into  lots,  streets  and  alleys,  of  such  real  estate  in  the  manner 
hereinafter  directed.  If  the  applicant  has  a  guardian,  then  the  appli- 
cation shall  be  made  by  such  guardian,  and  if  he  has  no  guardian  or 
the  guardian  is  a  non-resident,  application  may  be  made  by  a  next  friend, 
who  may  be  authorized  to  act  as  such  by  said  court :  Provided,  That  if 
the  application  be  by  an  idiot,  lunatic  or  other  incompetent  person,  his 
next  friend  shall  be  appointed  on  the  petition  of  the  person  or  persons 
having  the  custody  of  the  person  of  such  idiot,  lunatic  or  other  incompe- 
tent; and  if  the  application  be  made  by  an  infant,  the  appointment  of 
such  next  friend  shall  be  made  on  his  petition,  but  the  court  before 
authorizing  a  next  friend  to  act  for  him,  shall  require  proof  that  his 
guardian,  if  he  have  one,  or  his  parents,  or  other  near  relatives,  if  he 
have  no  parents,  have  knowledge  of  the  intention  to  make  such  applica- 
tion, and  unless  it  shall  appear  that  such  persons  have  knowledge  of  such 
intention,  shall  direct  notice  of  the  application  to  be  given  to  snch 
guardian,  parents  or  other  relatives. 

Section  11107.     (2535.)     No  change. 

Sec.  2.  On  such  application,  the  court  shall,  if  necessary,  appoint 
one  or  more  suitable  persons  to  be  guardians  of  such  infant,  idiot,  luna- 
tic or  other  incompetent  person,  in  relation  to  the  proceedings  on  such 
application. 

Section  11108.     (2586.)     No  change. 

Se)c.  3.  The  guardian  shall  give  bond  to  such  infant,  idiot,  lunatic, 
or  other  incompetent  person,  to  be  filed  with  the  clerk  of  said  court  in 
such  penalty  with  such  sureties  and  in  such  form  as  the  court  shall  direct, 
conditioned  for  the  faithful  performance  of  the  trust  reposed ;  for  the 
paying  over,  investing  and  accounting  for  all  moneys  that  shall  be  re- 
ceived by  such  guardian  according  to  the  order  of  any  court  having 
authority  to  give  directions  in  the  premises,  and  for  the  observance  of 
the  orders  of  the  court  in  relation  to  the  said  trust. 

Section  11100.     (2587.)     No  change. 

Sec.  4.  If  such  bond  be  forfeited,  the  court  shall  direct  it  to  be  prose- 
cuted for  the  benefit  of  the  party  injured. 

Section  11110.     (2588.)     No  change. 
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Sec.  5.  Upon  the  filing  and  approval  of  such  bond,  the  court  may 
proceed  in  a  summary  manner,  on  oral  or  other  testimony,  or  by  refer 
ence  to  a  circuit  court  commissioner,  to  inquire  into  the  merits  of  such 
application. 

Section   11111.     (2539.)     No  change. 

Sec.  6.  Whenever  it  shall  appear  satisfactorily  that  the  interest  of 
such  infant,  idiot,  lunatic,  or  other  incompetent  person  requires,  or  will 
be  substantially  promoted  by  the  laying  out,  dividing  and  platting  into 
lots,  streets  and  alleys  of  the  real  estate  of  such  infant,  idiot,  lunatic,  or 
other  incompetent,  for  any  reason  or  circumstances,  the  court  may  order 
such  real  estate  to  be  laid  out,  divided  and  platted  into  lots,  streets  and 
alleys,  by  the  guardians  of  such  infants,  idiots,  lunatics  and  other  in- 
competent persons,  and  such  streets  and  alleys  to  be  dedicated  to  the 
public  in  such  manner  and  with  such  restrictions  as  shall  be  deemed  ex- 
pedient. 

SecUon  11112.     (2540.)     No  change. 

Sec.  7.  Upon  a  plat  of  such  real  estate  being  made  in  pursuance  of 
such  order,  the  same  shall  be  reported  to  the  court  on  the  oath  of  the 
guardian  making  the  same,  and  if  it  be  confirmed,  a  plat  of  such  real 
estate  shall  be  executed  under  the  direction  of  the  court. 

Section   11118.      (2641.)      No  change. 

Sec.  8.  All  plats  of  such  real  estate  made  in  good  faith  by  the  guard- 
ian in  pursuance  of  such  order,  when  so  confirmed,  shall  be  as  valid 
and  effectual  as  if  made  by  such  infant,  idiot,  lunatic  or  other  incompe- 
tent person,  when  of  lawful  age  and  sound  mind. 

Section  11114.     (2542.)     No  change. 

Se3C.  9.  From  the  time  of  such  application  to  the  court,  the  infant, 
idiot,  lunatic  or  other  incompetent  person,  shall  be  considered  as  a  ward 
of  the  court,  in  so  far  as  relates  to  such  real  estate  and  the  platting 
thereof. 

Section  11115.     (2548.)     No  change. 
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CHAPTER  XXXIII. 

GENERAL  PROVISIONS   CONCERNING  ACTIONS  RELATING  TO   REAL  ESTATE. 

Section  1.  If  any  tenant  for  life,  or  in  dower,  or  any  tenant  for  years, 
be  impleaded,  and  the  person  to  whom  the  reversion  or  remainder  apper- 
tains, shall  come  into  court,  before  any  trial  shall  be  had  in  such  action, 
or  before  judgment  by  default  therein,  and  pray  to  be  received  to  de- 
fend his  right,  he  shall  be  received  for  that  purpose,  and  shall  be  per- 
mitted to  plead  to  the  action,  upon  such  terms  as  the  court  may  deem 
just. 

Section   11186.      (13825.)      Modified. 

Sec.  2.  If  any  tenant  for  life  or  years  make  default  or  give  up  any 
lands  demanded,  so  that  judgment  be  given  on  such  default  or  surrender, 
the  person  to  whom  the  reversion  or  remainder  of  such  lands  appertains, 
may,  after  the  termination  of  the  estate  of  such  tenant,  have  an  action 
of  ejectment  to  recover  the  same  lands. 

Section   11186.      (13326.)      No  change. 

Sec.  3.  All  recoveries  had  by  agreement  of  parties,  or  by  fraud, 
against  any  tenant  for  life,  or  in  dower,  of  any  lands,  tenementa  or 
hereditaments,  shall  be  void  as  against  all  persons  to  whom  any  rever- 
sion or  remainder  of  such  lands  shall  appertain,  and  as  against  their 
heirs,  unless  the  appearance  of  the  person  having  such  reversion  or  re- 
mainder shall  have  been  duly  entered  in  the  court  where  such  recovery 
shall  be  had. 

Section    11189.      (13329.)      Modified. 

Sex:.  4.  No  execution  shall  be  avoided  by  means  of  any  feigned  re- 
covery, but  all  persons  entitled  to  have  execution  of  the  lands,  tene- 
ments or  hereditaments,  shall  have  the  like  means  to  avoid  and  falsify  the 
same  recoveries  as  a  tenant  of  the  freehold,  who  was  neither  party  nor 
privy  to  such  recovery,  has  by  the  course  of  the  common  law. 

Section   11190.     (18330.)     No  change. 

Sec.  6.  A  lessee  for  years  may  falsify  for  his  term  only,  recoveries, 
in  the  same  manner  as  a  tenant  of  the  freehold,  who  was  neither  party 
nor  privy  to  the  recovery,  may  do  by  the  course  of  the  common  law; 
and  such  lessees,  and  their  personal  representatives  and  assigns,  not- 
withstanding any  recoveries  that  may  be  so  falsified,  shall  hold  their 
terms  according  to  their  demises,  as  if  such  recovery  had  not  been  had. 

Section  11191.     (18331.)     No  change. 

Sec.  6.  After  any  recovery  had,  the  recoverers,  their  heirs  and 
assigns,  shall  have  the  like  remedies  against  any  lessees  for  years,  their 
representatives  and  assigns,  for  any  rents  or  services  reserved,  coming 
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Hoe  after  such  recoveries,  and  also  like  actions  for  waste  done  after  such 
recoveries,  as  the  lessors  might  have  had,  if  snch  recoveries  had  not  been 
made. 

Section   11192.      (13332.)      No   change. 

Sec.  7.  When  any  person  shall  die,  leaving  heirs,  either  in  the  same 
or  in  different  degrees;  and  where  several  persons  shall  be,  in  any  other 
way,  entitled  to  real  estate  as  tenants  in  common,  or  as  joint  tenants, 
they  may  bring  a  joint  action  for  the  recovery  thereof,  or  may  bring 
several  actions  for  their  respective  shares  or  interests. 

Section   11193.     (18388.)     No  change. 

Sec.  8.  Actions  relating  to  real  property  shall  not  be  delayed,  nor 
shall  the  remedy  of  any  plaintiff  be  superseded  by  reason  of  the  infancy 
of  any  defendant  therein ;  but  guardians  to  defend  the  rights  of  infant 
defendants,  shall  be  appointed  as  in  personal  actions;  and  in  all  such 
actions  against  an  infant,  if  he  do  not  procure  the  appointment  of  a 
guardian  within  the  time  required  for  his  appearance  therein,  the  plain- 
tiff may  proceed  to  have  such  guardian  appointed  as  in  personal  actions. 

Section  11194.     (13334.)     No  change. 

Sec.  9.  Whenever  the  court  in  which  any  action  relating  to  real  prop- 
erty shall  be  pending,  shall  be  satisfied  that  any  survey  of  any  premises 
in  the  possession  of  either  party,  or  of  any  boundary  line  between  the 
lands  of  the  parties,  or  between  the  lands  of  either  of  them  and  the  lands 
of  other  persons,  is  necessary  or  expedient  to  enable  either  party  to  de- 
clare, plead  or  prepare  for  trial,  or  for  any  other  proceeding  in  such 
action,  it  may,  by  rule  of  court,  upon  the  application  of  either  party, 
order  that  such  party  have  leave  to  make  such  survey. 

Section  11195.     (18380.)     No  change. 

Sec.  10.  Such  order  shall  specify  the  premises  or  boundary  line  to 
be  surveyed,  by  a  description  as  definite  as  may  be;  and  a  copy  of  the 
same  shall  be  served  previous  to  such  entry,  on  the  owner  or  occupant 
of  the  premises  upon  which  it  may  be  necessary  to  enter,  to  make  such 
survey. 

Section    11196.      (13336.)      No    change. 

Sbc.  11.  The  party  obtaining  such  order,  his  necessary  surveyors, 
assistants  and  agents,  may  enter  upon  any  premises  necessary  for  the 
purpose  of  making  such  survey,  and  may  there  make  the  same,  after 
having  served  a  copy  of  such  rule,  as  hereinbefore  directed;  and  for  so 
doing,  no  person  acting  under  such  order  shall  be  liable  to  any  action 
of  trespass  or  other  action;  but  every  such  person  shall  be  responsible 
in  an  action  on  the  case,  for  any  unnecessary  injury  caused  by  him. 

Section   11197.      (13337.)      No  change. 

Sbc.  12.  No  imparlance,  voucher,  aid-prayer  or  receipt,  shall  be 
allowed;  but  whenever  any  action  shall  be  brought  against  any  tenant, 
to  recover  the  land  held  by  him,  or  the  possession  of  such  land,  the  land- 
lord of  such*  tenant,  and  any  person  having  any  privity  of  estate  with  such 
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tenant,  or  with  such  landlord,  in  the  premises  in  question,  or  in  any 
part  thereof,  may  be  made  defendant  with  such  tenant,  in  case  he  shall 
appear  for  that  purpose. 

Section  11198.      (18888.)     No  change; 

Sec.  13.  Whenever  any  action  for  the  recovery  of  any  lands  or  tene- 
ments, or  for  the  recovery  of  the  possession  thereof,  shall  be  commenced 
against  any  person  in  possession  of  the  premises  in  question,  or  in  the 
receipt  of  the  profits  thereof,  such  action  shall  not  be  barred  or  delayed 
by  reason  of  any  alienation  or  conveyance  made  by  such  person  to  any 
other,  either  before  or  after  the  commencement  of  such  action. 

Section  11109.     (13889.)      No  change. 

Sdc.  14.  If  the  defendant  in  any  action  for  the  recovery  of  land,  or 
the  possession  of  land,  shall  alien  the  land  in  question,  pending  the  suit, 
and  shall  have  no  property  whereof  the  damages  for  the  issues  and  profits 
of  such  land  recovered  against  him  may  be  levied,  every  person  to  whose 
hands  such  lands  shall  have  come,  shall  be  liable  to  an  action  for  such 
damages  for  the  time  that  he  shall  have  possessed  the  premises. 

Section  11200.      (18840.)     No  change. 

Sec.  15.  Whenever  a  writ  of  possession  shall  be  issued  upon  a  judg- 
ment in  any  action  relating  to  real  property,  the  plaintiff  may  include 
in  the  same  process  an  execution  against  the  property  of  the  defendant, 
1o  collect  the  costs  or  damages,  which  may  be  due,  in  the  same  cases  in 
which  he  would  be  authorized  to  issue  such  execution  separately. 

Section   11201.     (18841.)     No  change. 

Sec.  16.  The  practice  in  actions  relating  to  real  estate,  shall  be  the 
same  in  all  respects  as  in  personal  actions,  except  where  otherwise  spe 
cially  ])rovided  by  law;  and  proceedings  may  be  stayed  in  the  like  cases, 
and  all  the  provisions  of  law  respecting  pleadings,  process,  records  and 
judgments,  in  personal  actions,  shall,  so  far  as  the  nature  of  such  actions 
will  admit,  apply  to  actions  relating  to  real  estate. 

Section   11202.      (18342.)     Modified. 

Sec.  17.  All  writs  of  right,  writs  of  dower,  writs  of  entry,  and  writs 
of  assize,  all  fines  and  common  recoveries,  and  all  other  real  actions 
known  to  the  common  law,  not  enumerated  and  retained  in  this  title,  and 
all  writs  and  other  process  heretofore  used  in  real  actions,  which  are 
not  specially  retained  in  this  title,  are  abolished. 

Section  11208.     (13848.)     No  change. 


OF  TRESSPASS  ON  LANDS. 

Sec.  18.  If,  upon  the  trial  of  any  action  for  trespass  on  lands,  it  shall 
appear  that  the  trespass  was  casual  and  involuntary,  or  that  the  de- 
fendant had  probable  cause  to  believe  that  the  land  on  which  such  tres- 
pass was  committed  was  his  own;  or  that  such  wood,  trees  or  timber 
were  taken  for  the  purpose  of  making  or  repairing  any  public  road  or 
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bridge;  judgment  shall  be  given  to  recover  only    the    single    damages 
asse^ed. 

Section  11200.     (18318.)     No  substantial  change. 

Sec.  19.  If  any  person  shall  be  ejected  or  put  out  of  any  lands  or 
tenements  in  a  forcible  and  unlawful  manner,  or  being  put  out,  be  after- 
wards holden  and  kept  out  by  force,  or  with  strong  hand,  he  shall  be 
entitled  to  maintain  an  action  therefor,  and  shall  recover  therein  three 
times  the  amount  of  damages  assessed  by  the  jury  or  a  justice  of  the 
peace  in  the  cases  provided  by  law. 

Section   11200.      (18310.)     Modified. 

Sbc.  20.  After  the  commencement  of  any  action  on  the  case  for  waste, 
or  of  any  action  for  the  recovery  of  land,  or  of  the  possession  of  land, 
the  defendant  shall  not  make  any  waste  of  the  land  in  demand,  or  prem 
ises  in  question,  during  the  pendency  of  the  suit;  and  if  such  defendant 
shall  commit  any  waste  thereon,  or  shall  threaten  or  make  preparations 
to  commit  waste  thereon,  the  court  in  which  such  suit  is  pending,  or 
any  circuit  judge,  or  circuit  court  commissioner,  either  in  term  or  vaca- 
tion, shall  have  power,  on  the  application  of  the  plaintiff,  to  make  an 
order  restraining  the  defendant  from  the  commission  of  any  waste,  or 
further  waste  thereon.  Any  person  who  shall  violate  the  terms  of  any 
such  order,  shall  be  deemed  guilty  of  contempt  of  the  court  in  which 
such  action  is  pending,  and  shall  be  punishable  as  in  other  cases  of  con- 
tempt. 

Section  11122.     (13806.)     Modified. 
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CHAPTER  XXXIV. 

PROCDEDINOS  AT  LAW  IN  THD  NATURE  OP  A  JUDOMBNT  CREDITOE's  BILL. 

Section  1.  When  an  execution  against  the  property  of  a  judgment 
debtor,  issued  to  the  sheriff  of  the  county  in  which  he  resides,  or,  if 
he  reside  out  of  the  state,  to  the  sheriff  of  the  county  in  which  the  judg- 
ment was  recorded,  or  a  transcript  thereof  filed,  shall  be  returned  un- 
satisfied in  whole  or  in  part,  the  judgment  creditor  may  obtain  an  order 
from  the  judge  of  the  court  in  which  the  judgment  was  obtained,  or  from 
the  judge  of  the  circuit  court  for  the  county  in  which  the  defendant  re- 
sides, or  from  the  circuit  court  commissioner  of  any  such  county,  or  of 
the  county  in  which  a  transcript  may  have  been  filed  as  aforesaid,  re- 
quiring the  judgment  debtor  to  appear  and  make  discovery  on  oath,  con- 
cerning his  property  or  any  debts  due  or  to  become  due  to  him,  before 
such  judge  or  commissioner,  at  a  time  and  place  specified  in  the  order. 

Section  10887.      (18484.)      No  change. 

Sec.  2.  Witnesses  may  be  required  to  appear  and  testify  in  any  pro- 
ceeding under  this  chapter,  in  the  same  manner  as  upon  the  trial  of  an 
issue  in  the  circuit  court.  And  upon  an  affidavit,  showing  to  the  satis- 
faction of  such  judge  or  commissioner,  that  any  person  has  property 
of  the  judgment  debtor,  or  is  indebted  to  him,  the  judge  or  commissioner 
may  issue  an  order  requiring  such  person  to  appear  at  a  specified  time 
and  place,  and  be  examined  on  oath  concerning  the  same.  Such  judge 
shall  take  written  notes  of  the  substance  of  all  the  material  facts  stated 
by  any  party  or  witness  on  such  examination. 

Section   10888.      (13485.)      No  substantial  change. 

Sec.  3.  If  the  party  or  witness  reside  in  the  county  where  the  order 
is  made,  he  shall  be  required  to  attend  before  the  judge  of  the  circuit 
court,  or  before  the  commissioner  for  such  county;  if  in  any  other  county, 
before  a  referee,  as  provided  in  section  seven  of  this  chapter.  In  the 
latter  case  the  examination  shall  be  taken  in  writing,  and  certified  to 
the  court  or  judge. 

Section   10839.      (13486.)      No    substantial    change. 

Sec.  4.  The  judge  may  order  any  property  of  the  judgment  debtor  not 
exempt  from  execution,  in  the  hands  of  either  himself  or  any  other  per- 
son, or  any  property,  debt  or  demand  due  or  to  become  due  to  the  jw^' 
ment  debtor,  and  not  exempt  as  aforesaid,  to  be  applied  on  execution 
towards  the  satisfaction  of  the  judgment,  or  he  may  order  any  sucn 
property  to  be  made  liable  to,  and  sold  on  any  execution  issued  or  to 
be  issued  on  the  judgment. 

Section  10840.      (13487.)      No   change. 

Sec.  5.  The  judge  may  also  by  an  order  appoint  a  receiver  of  ^^ 
property  of  the  judgment  debtor,  with  the  like  powers  and  authority  as 
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receivers  heretofore  appointed  by  courts  of  equity  in  this  state.  The 
judge  or  commissioner  may  also  by  an  order  forbid  a  transfer  of  the 
property  of  the  judgment  debtor  and  any  interference  therewith,  and 
such  order  shall  have  the  like  effect  as  an  injunction  from  a  court  of 
equity. 

Section  10841.      (13488.)      No  change. 

Sec.  6.  If  it  appear  that  the  person  or  persons  so  brought  before  the 
judge  or  commissioner  by  the  aforesaid  judgment  creditor,  claims  an 
interest  in  the  property  of  the  judgment  debtor,  adverse  to  him,  such 
interest  shall  be  recovered  only  in  an  action  by  the  receiver;  but  the 
judge  or  commissioner  may,  by  an  order,  forbid  a  transfer  or  other  dis- 
position of  such  interest  till  a  sufficient  opportunity  be  given  to  the  re- 
ceiver to  commence  the  action ;  but  such  receiver  shall  bring  no  action  un- 
less at  the  request  of  the  judgment  creditor,  and  at  his  expense  in  case 
of  failure,  and  he  may  require  such  reasonable  security  against  all  costs 
as  he  may  think  proper,  before  commencing  such  action. 

Section  10842.     (13489.)     No  change. 

Sec.  7.  The  judge  may  in  any  case  order  a  reference  to  a  referee 
agreed  upon  or  appointed  under  this  section,  provided  to  take  and  re- 
port the  evidence ;  or  if  agreed  upon,  to  report  the  fact  as  found  by  such 
referee.  If  the  parties  or  their  attorneys  agree  upon  such  referee,  the 
court  shall  appoint  the  person  so  agreed  upon ;  if  they  do  not  agree,  the 
judge  shall  appoint  some  competent  and  disinterested  person  as  such 
referee. 

SecUon  10843.   (18490.)   No  change. 

Skc.  8.  The  judge  may  allow  to  the  judgment  creditor,  or  to  any  party 
examined,  whether  a  party  to  the  action  or  not,  witness  fees  and  dis- 
bursements, and  a  fixed  sum  in  addition,  not  exceeding  thirty  dollars, 
as  costs. 

Section   10844.      (13491.)      No  change. 

Sec.  9.  If  any  party  or  witness  shall  disobey  any  order  of  the  judge 
or  commissioner,  made  in  pursuance  of  this  chapter,  and  duly  served, 
such  party  or  witness  may  be  punished  by  the  judge,  as  for  a  contempt, 
in  the  same  manner  as  the  circuit  court  may  punish  for  contempt. 

Section  10845.      (13492.)      No  substantial  change. 

Sec.  10.  Any  of  the  proceedings  authorized  by  this  chapter  to  be  had 
before  the  judge,  may  be  had  before  him  in  court,  at  any  session  of  the 
circuit  court,  or  at  chambers ;  and  when  had  before  such  judge  at  cham- 
bers, all  orders  made  by  him,  and  the  papers  on  which  the  same  were 
founded,  shall,  within  five  days  after  such  order,  be  delivered  by  such 
judge,  together  with  the  evidence  taken  by  him,  or  any  referee,  to  the 
clerk  of  the  circuit  court  for  his  county,  and  shall  be  by  him  filed  and 
preserved  in  his  office,  which  shall  constitute  the  record  of  the  proceed- 
ings, and  copies  thereof,  certified  by  such  clerk,  shall  be  conclusive  evi- 
dence of  the  order  and  proceedings  therein  stated. 

Section    10846.      (13493.)      No    substantial    change. 
39 
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Sbc.  11.  Any  final  order  made  in  pursuance  of  the  provisions  of  sec- 
tions four,  five,  six  or  eight  of  this  chapter,  shall  have  the  like  validity 
and  force  as  the  decree  of  a  court  of  equity,  under  the  laws  and  the  prac- 
tice of  such  courts  at  the  time  such  order  is  made ;  and  any  such  order 
in  respect  to  real  estate,  or  a  certified  copy  thereof,  may,  if  not  appealed 
from,  be  recorded  in  the  oflSce  of  the  register  of  deeds  of  the  county  in 
which  such  real  estate  is  situated. 

Section   10847.      (13404.)      Mo<Ufled. 

Sfx*.  12.  Any  final  order  made  under  any  of  the  provisions  of  the 
fourth,  fifth  or  sixth  sections  of  this  chapter,  may  be  appealed  from,  to 
the  supreme  court,  within  twenty  days  after  the  same  is  made,  by  com- 
plying with  the  following  provisions:  The  party  appealing  shali  make 
an  affidavit  setting  forth  the  particular  matters  complained  of  in  the 
proceedings  or  order,  and  shall  deliver  the  same  to  the  clerk  of  the  court 
in  which  the  papers  are  filed.  To  render  an  appeal  eflfectual  for  any 
purpose,  the  following  provisions  must  be  complied  with :  If  the  judg 
ment  creditor  appeal,  he  must,  within  said  twenty  days,  enter  into  a 
written  undertaking,  with  sureties,  who  shall  justify  before  the  clerk, 
unless  their  sufficiency  be  admitted  by  the  opposite  party,  to  the  effect 
that  the  appellant  will  pay  all  costs  and  damages  which  may  be  award- 
ed against  him  on  the  appeal,  not  exceeding  two  hundred  dollars;  or  that 
sum  may  be  deposited  with  the  clerk  with  whom  the  order  is  entered. 
Such  undertaking  or  deposit  may  be  waived  by  the  written  consent  of 
the  opposite  party.  If  the  appeal  be  taken  by  any  other  party  than  the 
judgment  creditor,  and  if  the  order  appealed  from  be  for  the  payment  of 
money  or  the  delivery  of  property,  a  written  undertaking  must  be  exe- 
cuted by  the  appellant,  or  some  person  on  his  behalf,  with  two  sure- 
ties, who  shall  justify  as  aforesaid,  unless  their  responsibility  be  admit- 
ted as  aforesaid,  to  at  least  double  the  amount  of  the  money  or  property 
ordered  to  be  paid  or  delivered,  to  the  effect  that  if  the  order  appealed 
from,  or  any  part  thereof,  be  affirmed,  the  appellant  will  pay  the  amount 
directed  to  be  paid,  or  deliver  the  property  in  as  good  condition  as  the 
same  is  at  the  time  of  the  appeal,  as  shall  be  determined  on  appeal,  and 
all  damages  and  costs  which  shall  be  awarded  against  the  appellants. 
If  the  order  appealed  from  direct  the  assignment  or  delivery  of  papers 
or  documents  by  the  appellant,  the  papers  ordered  to  be  assigned  or 
delivered,  must  be  delivered  to  the  clerk  with  whom  such  proceedings 
are  filed,  or  placed  in  the  hands  of  such  officer  or  receiver,  as  the  judge 
having  made  the  order  shall  direct,  to  abide  the  event  of  the  appeal, 
and  subject  to  the  order  of  the  supreme  court.  If  the  order  appealed 
from  direct  the  sale  of  the  real  estate  of  the  appellants  or  the  delivery 
of  possession  by  them,  a  written  undertaking  must  be  entered  into  by 
him,  with  two  sureties,  satisfactory  to  the  judge  making  the  order,  and 
filed  with  such  clerk,  to  the  effect  that  during  the  possession  of  such 
property  by  him,  or  any  person  holding  under  him,  he  will  not  commit 
or  suffer  any  waste  thereon,  and  that,  if  the  order  be  affirmed,  he  will 
pay  the  value  of  the  use  of  such  property  from  the  time  of  the  appeal 
until  the  delivery  of  possession  thereof. 

Section    10848.      (13495.)      No  substantial   change. 

Sec.  13.    When  all  acts,  matters  and  things  required  by  the  last  pre- 
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ceding  section  shall  have  been  done  by  the  appellant,  notice  that  such 
appeal  has  been  taken  shall  be  given  in  writing  to  the  opposite  party 
or  his  attorney,  if  either  is  to  be  found  in  the  county;  if  not,  such  notice 
may  be  left  with  such  clerk,  and  upon  proof  to  such  clerk  that  such 
notice  has  been  given  as  aforesaid,  such  clerk  shall,  within  ten  days, 
attach  together  all  the  orders  in  the  proceedings  appealed  from,  and  all 
the  affidvits  upon  which  any  of  them  are  founded,  in  the  order  of  their 
dates,  and  shall  attach  thereto  all  the  testimony  and  examinations  of 
parties  and  witnesses,  which  shall  have  been  filed  with  him  in  relation 
thereto,  and  shall  certify  them  under  the  seal  of  the  circuit  court,  and 
cause  the  same  to  be  delivered  to  the  clerk  of  the  supreme  court,  and 
the  same  shall  be  filed  by  such  clerk  in  the  supreme  court,  and  thereupon 
the  supreme  court  shall  be  possessed  of  the  cause. 

Section  10849.     (13496.)     No  substantial  change. 

Sec.  14.  On  such  appeal  the  supreme  court  may  reverse,  aflSrm  or 
modify  any  such  order  appealed  from,  in  any  particular  complained  of 
in  the  affidavit  upon  which  the  appeal  is  founded.  It  may  for  that  pur- 
pose, look  into  all  the  proceedings,  and  the  facts  as  stated  in  the  evi- 
dence returned  on  the  appeal ;  and  it  may  order  a  re-hearing  of  the  whole 
matter,  or  any  part  thereof,  before  the  judge  making  the  order,  or  it 
may  make  such  final  order  in  the  premises  and  award  such  costs  as  jus- 
tice.may  require;  and  such  last  named  order  shall  have  all  the  force  and 
eflPect  of  a  final  decree  in  a  court  of  equity,  according  to  the  laws  existing 
at  the  time  such  order  is  made;  and  may  be  recorded  in  the  same  man- 
ner, and  enforced  under  such  general  or  special  rules  as  said  court  may 
adopt. 

Section  10850.     (18497.)     Modified. 

Sec.  15.  After  the  issuing  of  execution  by  any  court  against  or  for 
the  taking  of  any  property,  any  person  indebted  to  the  judgment  debtor 
may  pay  to  the  officer  having  the  execution  the  amount  of  his  debt,  or  so 
much  thereof  as  shall  be  necessary  to  satisfy  the  execution,  and  the  re- 
ceipt of  the  officer  having  such  execution  shall  be  a  sufficient  discharge 
therefor. 

Section   10851.      (18498.)      No  change. 


Digitized  by 


Google 


308 


CHAPTER  XXXV, 

COLLESCnON  OF  PENALTIES,  FINB6  AND  FORFBIT^)  RDCOONIZANCB8. 

Section  1.  In  all  cases  not  otherwise  specially  provided  for  by  law, 
where  a  pecuniary  penalty  or  forfeiture  shall  be  incurred  by  any  pep- 
son,  and  the  act  or  omission  for  which  the  same  is  impo0ed,  shall  not  be 
also  a  misdemeanor,  such  penalty  or  forfeiture  may  be  recovered  in  an 
action  of  assumpsit ;  and  if  it  be  a  forfeiture  of  any  property,  it  may  be 
sued  for  and  recovered  in  an  action  of  trespass  on  the  case. 

Section  9797.     (18859.)     Modifled. 

Sdc.  2.  Every  such  action  shall  be  brought  in  the  name  of  the  people 
of  the  state  of  Michigan,  and  iriiall  be  conducted  and  prosecuted  in  the 
same  manner  as  personal  actions,  and  shall  be  subject  to  all  the  provi- 
sions of  law  concerning  personal  actions,  not  repugnant  to  the  provi- 
sions of  this  chapter. 

Section  9708.     (18860.)     No  cbAnge. 

Sec.  3.  Whenever  a  pecuniary  penalty  or  forfeiture  shall  be  incurred 
for  the  violation  of  any  ordinance  of  any  city  or  village,  and  no  provi- 
sion shall  be  made  for  the  imprisonment  of  the  offender  upon  convic- 
tion therefor,  such  penalty  or  forfeiture  may  be  recovered  in  an  action 
of  assumpsit ;  and  if  it  be  a  forfeiture  of  any  property,  it  may  be  sued 
for  and  recovered  in  an  action  of  trespass  on  the  case,  or  other  appro- 
priate action.  Whenever  a  corporation  shall  incur  a  penalty  or  fo^ 
feiture  for  the  violation  of  any  ordinance,  the  same  shall  be  sued  for  in 
one  of  the  actions  aforesaid. 

Section   8090.      (S812.)      Modified. 

Sec.  4.  Such  action  shall  be  brought  in  the  name  of  the  city  or  vil- 
lage. The  form,  time  of  return  and  service  thereof,  the  pleadings  and 
all  the  proceedings  in  the  cause  shall,  except  as  otherwise  provided  here 
in,  conform  to  and  be  the  same  as  nearly  as  may  be,  as  in  like  actions 
provided  by  law  for  the  recovery  of  penalties  for  violations  of  the  law8 
of  the  state.  Upon  the  rendition  of  judgment  against  the  defendant,  exe- 
cution shall  issue  forthwith,  and  except  when  against  a  corporation, 
shall  require,  if  sufficient  goods  and  chattels  cannot  be  found  to  satisfy 
the  same,  that  the  defendant  be  committed  to  prison,  there  to  remain 
for  a  period  not  exceeding  ninety  days,  unless  such  execution  be  sooner 
paid,  or  he  be  discharged  by  due  course  of  law;  but  imprisonment  with- 
out payment  shall  not  operate  as  a  satisfaction  of  the  judgment,  nor  shall 
costs  be  allowed  to  the  defendant  in  any  such  action. 

Section  8091.      (5618.)     Modifled. 

Sec.  5.  Justices  of  the  peace  shall  have  jurisdiction  of  all  actions  for 
the  recovery  of  penalties  or  forfeitures,  where  the  amoimt  of  the  penalty 
or  forfeiture  shall  not  exceed  one  hundred  dollars. 


Section  9799.      (13861.)      No  change. 
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Sbc.  6,  Whenever  an  action  of  assumpsit  shall  be  brought  for  the 
recovery  of  any  penalty  or  forfeiture  imposed  by  any  statute,  it  shall 
be  sufficient,  without  setting  forth  the  special  matter,  to  allege  in  the 
declaration,  that  the  defendant,  being  indebted  to  the  plaintiffs  in  the 
amount  of  such  penalty  or  forfeiture,  according  to  the  provisions  of  the 
statute  by  which  such  penalty  or  forfeiture  is  imposed,  referring  to  such 
statute,  undertook  and  promised  to  pay  the  same. 

Section  9802.     (18864.)     No  cb«iiee. 

Sec.  7.  If  an  action  of  trespass  on  the  case  be  brought  to  recover  any 
goods  or  other  things  forfeited  by  the  provisions  of  any  statute,  the 
declaration  may  allege  that  such  goods  or  other  things  were  forfeited  ac- 
cording to  the  provisions  of  such  statute,  referring  to  the  same  as  pre- 
scribed in  the  foregoing  section,  without  setting  forth  the  special  matter. 

Section  9803.     (1S865.)     Modified. 

Sec.  8.  To  every  declaration  for  a  penalty  or  forfeiture,  the  defend- 
ant may  plead  the  general  issue,  which  shall  be  in  the  same  form  as  in 
personal  actions;  and  may  give  in  evidence  under  such  plea  any  special 
matter  in  bar  of  the  action,  or  in  discharge  of  the  defendant  therefrom, 
in  the  same  manner,  and  with  the  like  effect  as  if  a  special  notice  thereof 
had  been  given. 

Section  9804.      (13866.)      No  change. 

Sec.  9.  When  a  penalty  or  forfeiture  is  imposed  by  law  for  any  act 
or  omission,  not  exceeding  any  specified  sum,  an  action  may  be  brought 
for  the  highest  sum  so  specified;  and  the  jury,  or  justice  before  whom 
the  trial  shall  be.  had,  shall  award  the  sum  so  specified  to  the  plaintiff, 
or  such  part  thereof,  within  the  limitation  prescribed  by  law,  as  shall 
be  deemed  proportionate  to  the  offense. 

Section   9806.      (13867.)      No   change. 

Sec.  10.  In  all  cases  where  the  penalty  or  forfeiture  shall  be  one 
hundred  dollars  or  more,  such  penalty  or  forfeiture  may  be  recovered  by 
indictment  in  the  proper  court  of  the  county. 

Section  9806.     (18868.)     No  change. 

Sec.  11.  When  any  act  or  omission  is  punishable  according  to  law, 
by  a  fine,  penalty  or  forfeiture,  and  imprisonment,  or  by  such  fine,  pen- 
alty, or  forfeiture,  or  imprisonment,  in  the  discretion  of  the  court,  such 
act  or  omission  shall  be  deemed  a  misdemeanor. 

Section  9807.     (18869.)     No  change. 

Sec.  12.  It  shall  be  the  duty  of  every  supervisor  whenever  he  shall 
know,  or  have  good  reason  to  believe  that  any  penalty  or  forfeiture  has 
been  incurred  within  his  township,  which  shall  be  recoverable  by  action 
before  a  justice  of  the  peace,  according  to  the  foregoing  provisions  of  this 
chapter,  forthwith  to  commence  and  prosecute  a  suit,  in  the  name  of  the 
people  of  this  state,  for  the  recovery  thereof. 

Section   9808.     (18870.)     No  change. 
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Sec.  13.  It  shall  be  the  duty  of  every  other  township  officer,  who  shall 
know,  or  have  good  reason  to  believe  that  any  penalty  or  forfeiture  has 
been  incurred  within  his  township,  forthwith  to  give  notice  thereof  to 
the  supervisor. 

Section  9809.     (13871.)     No  change. 

Sec.  14.  Whenever  any  supervisor  shall  know  or  have  good  reason 
to  believe  that  any  penalty  or  forfeiture  has  been  incurred  within  his 
township,  which  cannot  be  recovered  before  a  justice  of  the  peace,  it  shall 
be  his  duty  forthwith  to  give  notice  thereof  to  the  prosecuting  attorney 
of  his  county. 

Section  9810.     (18872.)     No  change. 

Sec.  15.  In  the  cases  mentioned  in  the  last  preceding  section,  and  in 
all  other  cases  where  the  prosecuting  attorney  shall  know  or  have  good 
reason  to  believe  that  a  penalty  or  forfeiture  has  been  incurred  within 
his  county,  it  shall  be  the  duty  of  such  prosecuting  attorney,  without 
delay,  to  prosecute  for  such  penalty  or  forfeiture ;  and  in  all  cases  where 
any  suit  shall  be  instituted  by  the  supervisor  as  provided  in  this  chapter, 
it  shall  be  the  duty  of  such  prosecuting  attorney,  if  requested  by  such 
supervisor,  to  attend  to  and  (conduct  such  suit  on  behalf  of  the  plaintiffs. 

Section  9811.      (13878.)      No  change. 

Sec.  16.  All  sums  of  money  collected  on  account  of  any  penalty  or 
forfeiture,  in  pursuance  of  the  foregoing  provisions  of  this  chapter,  shall 
be  paid  by  the  officer  collecting  or  receiving  the  same,  to  the  treasurer 
of  the  county  within  which  such  penalty  or  forfeiture  was  incurred,  with- 
in twenty  days  after  the  collection  or  receipt  thereof. 

SecUon  9812.  (13874.)  No  change. 

Sec.  17.  If  any  sheriflF,  justice  of  the  peace,  or  other  officer  shall 
neglect  to  pay  over  any  moneys  collected  or  received  by  him  on  account 
of  any  penalty  or  forfeiture  within  the  time  limited  in  the  preceding  sec- 
tion, the  county  treasurer  shall  proceed  by  attachment  in  the  circuit 
court  for  the  county,  to  collect  the  moneys  so  required  to  be  paid 
over  to  him,  in  the  same  manner,  and  with  the  like  effect,  as  in  case  of 
an  attachment  against  the  sheriflF  for  neglecting  to  return  an  execution 
in  a  civil  suit. 

Section  9813.     (13875.)     No  change. 

Sec.  18.  When  any  grand  or  petit  juror  shall  have  been  legally  sum- 
moned to  attend  any  court,  and  such  juror  shall  not  attend  pursuant 
to  such  summons,  the  court  shall  cause  an  order  to  be  entered  in  its  min- 
utes, that  such  defaulting  juror  show  cause,  on  some  day  to  be  speci- 
fied in  such  order,  why  a  fine  should  not  be  imposed  on  him  for  such 
default. 

Section  9814.      (13876.)      Modifled. 

Sec.  19.  The  clerk  of  the  court  by  which  such  order  shall  be  made 
shall  immediately  deliver  to  the  sheriff  of  the  county  a  certified  copy  of 
every  such  order. 

Section  9815.     (13877.)     No  change. 
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Sec.  20.  Such  sheriff  shall  serve  such  order  on  the  defaulting  juror 
named  therein,  personally,  by  showing  such  certified  copy,  and  deliver- 
ing to  him  a  copy  thereof;  and  shall  return  such  order  and  his  proceed- 
ings thereon  to  the  court,  at  or  before  the  time  when  such  juror  shall  be 
required  to  show  cause. 

Section  9816.      (13878.)     No  change. 

Sec.  21.  If  the  sheriff  shall  return  such  order  personally  served,  and 
if  no  satisfactory  cause  be  shown,  the  court  shall  proceed  to  impose  such 
fine  as  shall  be  proper;  and  if  the  same  be  returned  not  personally 
8er\^ed,  the  court  shall  make  a  further  order,  that  such  defaulting  juror 
show  cause,  at  the  then  next  term,  why  such  fine  should  not  be  imposed ; 
and  the  same  proceedings  shall  be  had  upon  such  order,  as  herein  pro- 
vided in  respect  to  the  first  order,  and  such  orders  shall  be  entered  from 
time  to  time  until  the  same  be  personally  served,  or  the  juror  appear. 

Section  0817.     (18879.)     Modified. 

Sec.  22.  But  if  it  appear  from  the  return  of  the  sheriff,  or  from  any 
other  evidence,  that  such  juror  is  dead,  or  insane,  or  has  permanently 
removed  from  the  state;  or  if  any  satisfactory  excuse  shall  be  rendered 
by  any  person  in  behalf  of  such  juror,  for  his  default,  the  court  may  ab- 
stain from  any  further  proceedings  in  relation  to  such  default. 

Section  9818.      (18880.)     No  change. 

Sec.  23.  When  a  fine  shall  be  imposed  by  any  court  of  law  upon  any 
grand  or  petit  juror,  or  upon  any  constable,  for  non-attendance,  or  for 
any  other  cause,  or  upon  anj'  officer  of  suoh  court,  or  upon  any  other 
person,  without  being  accompanied  by  an  order  for  the  immediate  com- 
mitment of  the  person  so  fined,  until  such  fine  be  paid,  it  shall  be  the 
duty  of  the  clerk  of  such  court  immediately  to  deliver  a  copy  of  the  order 
imposing  such  fine,  to  the  prosecuting  attorney  of  the  county  in  which 
such  court  shall  be  held. 

Section  9819.      (13881.)      No  change. 

Sec.  24.  The  prosecuting  attorney  shall,  immediately  after  the  ad- 
journment of  such  court,  issue  process  under  the  seal  of  the  circuit  court 
for  the  county,  to  the  sheriff  thereof,  commanding  him  to  collect  of  the 
several  persons  named  in  the  schedule  annexed  to  such  process,  the  sev- 
eral sums  affixed  to  their  names  respectively,  in  such  schedule,  and  to 
pay  over  the  same  to  the  treasurer  of  his  county. 

Section  9820.     (13882.)     No  change. 

Sec.  25.  To  such  process  shall  be  annexed  a  schedule,  containing  in 
separate  columns: 

1.  The  names  of  the  persons  fined ; 

2.  Their  respective  places  of  residence; 

3.  The  amount  of  the  fine  imposed  on  each ; 

4.  The  cause  of  such  fine  being  imposed; 

Which  schedule  shall  be  certified  by  the  prosecuting  attorney  to  con- 
tain a  true  abstract  of  the  orders  imposing  such  fines,  delivered  to  him 
by  the  clerk. 

Section  9821.     (13888.)      No  change.  ^  t 
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Bec.  26.  The  sheriff  to  whom  such  process  shall  be  directed  and  de- 
livered, shall  proceed  to  collect  the  amount  of  such  fines  respectively, 
of  the  several  persons  named  in  such  schedule,  by  a  levy  and  sale  of  the 
personal  property  of  such  persons,  in  the  manner  provided  by  law  in 
the  service  of  executions  against  property  in  civil  cases,  and  shall  be 
entitled  to  collect  the  same  fees;  and  in  case  sufficient  personal  property 
cannot  be  found  to  raise  such  amount,  such  sheriff  shall  take  the  body 
of  the  person  named  in  such  schedule  and  detain  him  in  custody,  until 
he  shall  satisfy  such  sum,  in  the  same  manner  as  on  executions  against 
the  body  in  civil  cases,  and  shall  be  entitled  for  his  services  to  the  like 
fees. 

Section  9822.      (13884.)      No  change. 

Sec.  27.  Every  sheriff  to  whom  any  such  process  shall  be  delivered, 
shall  return  the  same  at  the  then  next  term  of  the  circuit  court  for  his 
county,  after  such  delivery,  with  his  proceedings  thereon ;  and  such  re 
turn  may  be  compelled  by  such  circuit  court,  in  the  same  manner  as  civil 
process. 

Section   0823.      (13885.)      No  change. 

Sec.  28.  If  it  shall  appear  by  any  such  return  that  any  fine  has  not 
been  collected,  the  prosecuting  attorney  shall  issue  new  process,  similar 
in  all  respects  to  the  first  process  herein  directed ;  and  such  process  shall 
be  issued  from  time  to  time,  until  such  fines  shall  be  collected,  and  the 
same  proceedings  shall  be  had  thereon,  in  all  respects  as  herein  provided. 

Section  9824.      (13886.)      No  change.  • 

Sioc.  29.  ^5ut  whenever  a  prosecuting  attorney  shall  issue  any  pro(*es8 
for  the  collection  of  any  fine,  he  shall  include  in  the  schedule  annexed 
to  such  process,  the  names  of  all  persons  upon  whom  any  fine  shall  at 
that  time  have  been  imposed,  and  the  process  against  whom  has  been  re- 
turned unsatisfied,  or  against  whom  no  process  shall  have  been  issued 
for  the  collection  of  such  fine. 

Section  9825.      (13887.)      No  change. 

Sdc.  30.  Whenever  any  recognizance  to  the  people  of  this  state  shall 
have  become  forfeited,  the  prosecuting  attorney  of  the  county  in  which 
such  recognizance  was  taken,  shall  prosecute  the  same  by  action  of 
assumpsit ;  and  the  pleadings  and  proceedings  therein  shall  be  the  same 
in  all  respects  as  in  personal  actions  for  the  recovery  of  any  debt;  and 
upon  a  breach  of  the  condition  of  the  recognizance  being  found  or  con- 
fessed, or  upon  a  judgment  by  default  being  entered  against  the  defend- 
ant, the  judgment  shall  be  absolute  for  the  amount  of  the  penalty  of 
the  recognizance. 

Section   9826.      (13888.)      Modified. 

Sec.  31.  Executions  shall  be  awarded  and  executed  upon  such  judg- 
ments in  the  same  manner  as  upon  judgments  in  personal  actions,  and 

with  the  like  effect  in  all  respects. 


Section   0827.      (13889.)      No   change. 
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Sbc-  32.  Whenever  any  recognizance  is  directed  by  law  to  be  estreat- 
ed, snch  estreat  shall  be  made  by  the  entry  of  an  order,  directing  the 
same  to  be  prosecuted,  and  the  same  shall  be  prosecuted  as  herein 
directed. 

Section   9828.      (13800.)      No   change. 

Sex:?.  33.  The  prosecuting  attorney  of  each  county  shall,  at  the  first 
term  of  the  circuit  court  held  in  his  county,  after  the  first  day  of  Janu- 
ary in  each  year,  render  to  such  circuit  court,  on  oath,  an  account  in 
writing,  of  all  moneys  collected  or  received  by  him  on  account  of  any 
recognizances,  fines,  penalties  or  forfeitures,  during  the  year  then  next 
preceding,  and  of  all  such  matters  relating  to  any  proceedings  for  the 
recovery  of  any  fines,  penalties  or  forfeitures,  as  such  court  may  require. 

Section   9830.      (18892.)      No   change. 

Sec.  34.  Upon  the  application  of  any  person  who  shall  have  been  fined 
by  any  court  of  law  sitting  in  any  county  of  this  state,  or  of  any  person 
whose  recognizance  shall  have  become  forfeited,  or  of  his  surety,  the 
circuit  court  for  the  county  in  which  such  court  was  held,  or  in  which 
such  recognizance  was  taken,  may,  upon  good  cause  shown,  remit  any 
such  fine,  or  any  such  forfeiture  of  recognizance,  or  any  part  of  such  fine, 
or  of  the  penalty  of  such  recognizance,  upon  such  terms  as  to  such  court 
shall  appear  just  and  equitable;  and  if  any  such  fine  shall  have  been  paid, 
the  oflBcer  in  whose  hands  it  may  be,  shall  pay  the  same,  or  such  part 
as  shall  have  been  remitted,  according  to  such  order. 

Section   9831.      (13893.)     No  change. 

Sbc.  35.  But  the  last  section  shall  not  authorize  such  court  to  remit 
any  fine  imposed  by  any  court  upon  a  conviction  for  any  criminal  offense ; 
nor  any  fine  imposed  by  any  court  upon  any  officer  thereof,  or  any  party 
therein,  or  upon  any  other  person  for  an  actual  contempt  of  such*  court, 
or  for  disobedience  of  its  orders  or  process ;  nor  to  remit  or  discharge  any 
recognizance  taken  in  one  county  for  the  appearance  of  any  person  in 
another;  but  the  power  of  remitting  or  discharging  such  recognizance, 
shall  be  exercised  exclusively  by  the  circuit  court  for  the  county  in  which 
such  person  is  bound  to  appear. 

Section  9832.     (13894.)     No  change. 

Sec.  36.  No  such  application  shall  be  heard  until  reasonable  notice 
shall  have  been  given  to  the  prosecuting  attorney,  and  until  he  shall  have 
had  an  opportunity  to  examine  the  matter  and  prepare  to  resist  such  ap- 
plication. 

Section  9883.      (13895.)     No  change. 

Sec.  37.  Nor  shall  such  application  in  any  case  be  granted,  without 
payment  of  the  costs  and  expenses  incurred  in  the  proceedings  for  the 
collection,  either  of  such  fine,  or  the  penalty  of  such  recognizance. 

Section  9834.      (18896.)     No  change. 

Sec.  38.  When  any  person  shall  have  been  fined  by  any  justice  of  the 
peace,  upon  a  conviction  for  any  offense,  and  shall  have  been  committed  to 
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jail,  there  to  remain  until  such  fine  shall  be  paid,  the  circuit  court  for  the 
county  may  remit  such  fine,  or  any  part  thereof,  and  may  discharge  such 
person  from  his  imprisonment;  and  shall  exercise  such  power  in  the  man- 
ner and  subject  to  the  provisions  herein  contained,  in  relation  to  fines 
and  penalties  of  recognizances. 

Section  9835.     (18897.)     No  change. 

Sec.  39.  All  officers  or  other  persons,  who  shall  collect  or  receive  any 
moneys,  on  account  of  any  recognizance,  fine,  penalty  or  forfeiture, 
shall  pay  over  the  same  to  the  county  treasurer,  within  twenty  days  after 
the  receipt  thereof,  and  in  case  of  failure  so  to  do,  the  county  treasurer 
shall  collect  the  same  by  attachment  in  the  proper  court,  in  the  manner 
heriBinbefore  provided. 

Section  9886.      (18898.)     Modified. 

Sec.  40.  Every  county  treasurer  shall  keep  an  accurate  account  of  all 
moneys  paid  to  him  on  account  of  fines,  penalties,  and  forfeitures,  and 
shall  credit  all  fines  for  the  violation  of  the  penal  laws  to  the  library 
fund,  and  all  other  fines,  penalties  and  forfeitures  to  the  general  fund; 
and  he  shall  account  therefor  to  the  board  of  supervisors  at  each  annual 
meeting  of  such  board.  And  in  case  of  the  sale  of  any  real  estate  upon  an 
execution  upon  judgment  rendered  for  the  breach  of  any  recognizance  in 
any  criminal  case  it  shall  be  the  duty  of  the  county  treasurer,  in  case 
there  are  no  bidders  to  the  full  amount  of  any  such  judgment  or  the  value 
of  the  property  advertised,  to  bid  oflF  the  same ;  and  in  case  the  same  shall 
not  be  redeemed  within  the  time  allowed  by  law  for  the  redemption 
thereof,  to  sell  the  same  for  the  best  price  he  can  obtain  therefor,  and 
place  the  money  received  in  the  general  fund. 

Section  9837  (13899).  modified  so  as  to  harmonize  with  section  4762  (9977).  as 
amended  by  act  32.  1009.  Until  amended,  this  section  required  the  apportionment  of  not 
only  fines,  but  penalties  and  forfeitures.  The  provision  for  their  apportionment  havins 
been  repealed  they  should  not  be  credited  to  the  library  fund. 

Sec.  41.  Any  officer  who  shall  collect  or  receive  any  moneys  on 
account  of  any  fine,  penalty,  forfeiture  or  recognizance,  and  shall  neglect 
or  refuse  to  pay  over  the  same  according  to  law,  or  shall  appropriate  or 
dispose  of  the  same  to  his  own  use,  or  in  any  manner  not  authorized  by 
law,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  punished  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  im- 
prisonment in  the  county  jail  not  exceeding  six  months,  or  by  both  such 
fine  and  imprisonment,  in  the  discretion  of  the  court. 

Section  9839.      (18901.)      No  change. 

Sec.  42.  Execution  may  issue  for  the  collection  of  fines  and  costs  im- 
posed for  misdemeanors,  or  offenses  punishable  by  fine  or  imprisonment, 
or  fine  and  imprisonment,  in  all  cases  where  no  alternative  sentence  or 
judgment  of  imprisonment  shall  have  been  rendered. 

SecUon  9840.     (18902.)     No  change. 

Sex:.  43.  Such  execution  shall  be  issued  in  the  same  form,  and  served 
and  returned  in  the  same  manner,  and  have  the  same  force  and  effect  as 
executions  now  authorized  to  be  issued,  served  and   returned   in   civil 
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actions  commenced  by  warrant:  Provided,  That  no  person  shall  be 
imprisoned  under  and  by  virtue  of  such  execution  for  a  greater  period 
than  ninety  days. 

Section  9841.      (13003.)     No  change. 

Sex:.  44.  Whenever  any  recognizance  to  the  people  of  this  state  shall 
have  become  forfeited,  and  a  judgment  entered  thereon,  execution  shall 
be  awarded  and  executed  upon  such  judgment  in  the  same  manner  as 
upon  judgments  in  personal  actions,  and  with  like  effect :  Provided^  That 
if  any  real  estate  be  sold  by  virtue  of  an  execution  awarded  on  such  judg- 
menty  it  may  be  redeemed  as  in  other  cases. 

Section  0842.      (13004.)     Modified. 
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CHAPTER  XXXVI. 

WRITS  OP   MANDAMUS  AND  PROHIBITION. 

Section  1.  Whenerer  any  alternative  writ  of  mandamus,  or  order  to 
show  canse,  shall  be  issued  ont  of  the  supreme  court,  or  by  any  circuit 
court  of  this  state,  the  person,  body,  tribunal  or  oflBcer  to  whom  the  same 
shall  be  directed  and  delivered  sdiall  make  returns  to  said  writ  or  order 
to  show  cause,  and  for  a  neglect  to  do  so  shall  be  proceeded  against  as 
for  a  contempt.  And  whenever  on  application  to  the  supreme  court  for 
a  mandamus  against  any  circuit  judge  for  the  purpose  of  reviewing  anj 
order,  decree  or  decision  made  by  such  judge,  in  any  matter  or  proceed- 
ing pending  before  him,  in  court,  at  chambers  or  otherwise,  an  order  is 
made  requiring  such  judge  to  show  cause  why  the  prayer  contained  in 
such  application  should  not  be  granted,  his  return  shall  be  settled  by 
causing  a  copy  of  his  proposed  return  to  such  order  to  show  cause,  or  to 
said  writ,  together  with  a  notice  when  and  where  the  same  will  be  pre- 
sented for  settlement,  to  be  served  on  the  applicant  or  his  attorney  at 
least  four  days  prior  to  the  time  of  such  settlement,  which  time  shall  be 
at  least  three  days  before  the  time  designated,  to  show  cause  or  the  time 
of  the  return  of  such  writ.  Amendments  to  such  showing,  or  return, 
may  be  proposed  by  the  applicant  or  his  attorney  and  all  disputes  respect- 
ing the  same  shall  be  determined  by  such  judge  according  to  the  facts  on 
such  settlement. 

Section   9060.      (14084.)      Modified. 

Skc.  2.  In  all  cases  where  any  order  or  determination  of  any  court 
or  judge  shall  be  reviewable  in  mandamus  proceedings,  if  such  order  or 
determination  was  made  after  hearing  counsel  in  opposition  thereto,  it 
shall  not  be  necessary  to  make  a  motion  for  the  vacation  of  such  order  or 
determination  before  instituting  mandamus  proceedings  to  review  the 
same.         \ 

New  section. 

Rec.  3.  No  circuit  court  shall  have  jurisdiction  to  ifesue  a  writ  of 
mandamus  against  any  state  oflScer. 

New  section. 

Sec.  4.  Whenever  a  return  shall  be  made  to  any  such  writ,  the  person 
prosecuting  the  same  may  plead  to  all,  or  any  of  the  material  facts  con- 
tained in  said  return ;  and  such  issue  of  fact  thus  joined,  shall  be  deter- 
mined as  in  other  cases :  Provided,  That  all  material  facts  stated  in  said 
return,  that  are  not  specifically  denied  by  plea,  shall  be  taken  as  admitted 
to  be  true.  In  case  no  plea  is  filed  to  such  return,  the  cause  shall  stand 
for  hearing  upon  the  petition  and  return.  Such  issue  of  fact  shall  be 
tried  in  the  county  within  which  the  material  facts  are  alleged  to  have 
taken  place. 

This  section   merges  sections  0070    (14085)    and  9971    (14086).     Modified. 
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Sbc.  5.  In  case  a  verdiet  shall  be  foimd  for  the  persons  suing  ont  such 
writ,  he  shall  recover  damages  and  costs  in  like  manner  as  he  mlg^t  have 
done  in  an  action  on  the  case  for  a  false  retnm,  and  a  peremptory  man- 
damns  shall  be  granted  to  him  without  delay. 

Section  9972.     (14087.)      Slightly  modified. 

Sue,  6.  A  recovery  of  damages  by  virtue  of  this  chapter,  against  any 
party  who  shall  have  made  a  return  to  a  writ  of  mandamus,  shall  be  a 
bar  to  any  other  action  against  the  same  party  for  the  making  of  such 
return. 

Section  9973.      (14088.)      No  change. 

Sbc.  7.  The  supreme  court,  or  any  justice  thereof,  or  the  judge  of  any 
circuit  court,  shall  have  the  same  power  to  enlarge  the  time  for  making 
a  return  and  pleading  thereto  as  in  personal  actions. 

Section  9974.      (14089.)     No  change. 

Sec.  8.  Whenever  a  peremptory  mandamus  shall  be  directed  to  any 
public  officer,  body  or  board,  commanding  them  to  perform  any  public 
duty,  specially  enjoined  upon  them  by  any  provisions  of  law,  if  it  shall 
appear  to  the  court  that  such  officer,  or  any  member  of  such  body  or 
board,  has,  without  just  excuse,  refused  or  neglected  to  perform  the  duty 
so  enjoined,  the  court  may  impose  a  fine  not  exceeding  two  hundred  and 
fifty  dollars,  upon  every  such  officer,  or  member  of  such  body  or  board, 
which  fine,  when  collected,  shall  be  paid  to  the  state  treasurer,  and  be  by 
him  distributed  and  paid  to  the  several  county  treasurers,  and  the  same 
disbursed  according  to  law. 

Section  9976.     (14090.)     Modified. 

Sec.  9.  The  payment  of  such  fine  shall  be  a  bar  to  any  action  for  any 
penalty  incurred  by  such  officer,  or  member  of  such  body  or  board,  by 
reason  of  his  refusal  or  neglect  to  perform  the  duty  so  enjoined. 

Section  9976.      (14001.)      No  change. 

Sec.  10.  Writs  of  prohibition  shall  only  be  issued  out  of  the  supreme 
court;  and  such  writs  shall  be  applied  for  upon  affidavits,  by  petition, 
in  the  same  manner  as  writs  of  mandamus;  and  if  the  cause  shown  shall 
appear  to  the  court  to  be  sufficient,  a  writ  shall  be  thereupon  issued, 
which  shall  command  the  court  and  the  party  to  whom  it  shall  be  direct- 
ed, to  desist  and  refrain  from  any  further  proceedings  in  the  suit  or  mat- 
ter specified  therein,  until  the  next  term  of  the  said  supreme  court,  and 
the  further  order  of  such  court  thereon;  and  then  to  show  cause  why 
they  should  not  be  absolutely  restrained  from  any  further  proceedings  in 
such  suit  or  matter. 

Section  9977.      (14092.)     No  substantial  change.     . 

Sec.  11.  Such  writ  shall  be  served  upon  the  court  and  party  to  whom 
it  shall  be  directed,  in  the  same  manner  as  a  writ  of  mandamus ;  and  a 
return  shall  in  like  manner  be  made  thereto  by  such  court,  which  may  be 
enforced  by  attachment. 

Section  9978.     (14093.)     No  change. 
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Sbc.  12.  If  the  party  to  whom  such  writ  of  prohibition  shall  have  been 
directed,  shall,  by  an  instrument  in  writing,  to  be  signed  by  him,  and 
annexed  to  such  return,  adopt  the  same  return,  and  rely  upon  the  mat- 
ters therein  contained,  as  sufficient  cause  why  such  court  should  not  be 
restrained  as  mentioned  in  the  said  writ,  such  party  shall  thenceforth  be 
deemed  the  defendant  in  such  matter,  and  the  person  prosecuting  such 
writ  may  plead  to  all  or  any  of  the  material  facts  contained  in  said  re 
turn,  and  the  like  proceedings  shall  be  had  for  the  trial  of  issues  of  law 
or  fact  joined  between  the  parties,  and  for  the  rendition  of  judgment 
thereupon,  as  in  mandamus  cases. 

Section  9979.      (14094.)      Modified. 

Sec.  13.  If  the  party  to  whom  such  writ  of  prohibition  shall  be  direct- 
ed, shall  not  adopt  such  return  as  above  provided,  the  party  prosecuting 
such  writ  shall  bring  on  the  argument  of  such  return  as  upon  a  rule  to 
show  cause;  and  he  may,  by  his  own  affidavit,  and  other  proofs,  contro- 
vert the  matters  set  forth  in  such  return. 

Section  9980.      (14095.)      No  cbangre. 

Sec.  14.  The  court,  after  hearing  the  proofs  and  allegations  of  the 
parties,  shall  render  judgment,  either  that  a  prohibition  absolute,  re- 
straining the  said  court  and  party  from  proceeding  in  such  suit  or  mat- 
ter, do  issue,  or  that  the  petition  be  dismissed. 

Section   9981.      (14096.)      Modified. 

Se>c.  15.  If  the  party  to  whom  such  first  writ  of  prohibition  shall  be 
directed,  shall  adopt  the  return  of  the  court  thereto  as  above  provided, 
and  judgment  shall  be  rendered  for  the  party  prosecuting  such  writ,  a 
prohibition  absolute  shall  be  issued ;  but  if  judgment  be  given  against 
buch  party,  such  judgment  shall  be  that  the  petition  be  dismissed. 

Section   90S2.      (14097.)      Modified. 

Sec.  16.  Whenever  judgments  shall  be  entered  against  the  plaintiff 
in  any  proceedings  for  a  writ  of  mandamus,  or  of  prohibition,  in  any 
court  authorized  1o  issue  such  writs,  the  defendant  in  such  proceedings 
shall  be  entitled  to  a  judgment  for  costs,  to  be  taxed  as  other  cases, 
against  the  plaintiff  and  his  surety,  if  any,  and  may  have  execution 
therefor. 

Section  9983.      (14098.)     No  substantial  change. 
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CHAPTER  XXXVII. 

OP  THE  WRITS  OF  HABEAS  CORPUS  AND  CERTIORARI. 

Habeas  Corpus  to  Bring  Up  a  Person  to  Testify. 

Section  1.  Every  court  of  record  shall  have  power  upon  the  applica- 
tion of  any  part^'  in  any  suit  or  proceedings,  civil  or  criminal,  pending 
in  such  court,  to  issue  a  writ  of  habeas  corpus  for  the  purpose  of  bring- 
ing before  such  court  any  prisoner  who  may  be  detained  in  any  jail  or 
prison  within  this  state,  to  be  examined  as  a  witness  in  such  suit  or  pro- 
ceeding, in  behalf  of  the  party  making  such  application :  Provided,  No 
person  under  sentence  for  felony  shall  be  so  brought  up  to  testify  in 
any  civil  cause. 

Merges  sections  9852   (13967)    and  2183    (15321). 

Sec.  2.  Every  such  application  shall  be  verified  by  affidavit,  and  shall 
state : 

1.  The  title  and  nature  of  the  suit  or  proceeding,  in  regard  to  which 
the  testimony  of  such  prisoner  is  desired;  and, 

2.  That  the  testimony  of  such  prisoner  is  material  and  necessary  to 
such  party  on  the  trial  or  hearing  of  such  suit  or  proceeding,  as  he  is 
advised  by  counsel,  and  verily  believes. 

But  if  the  application  be  made  by  the  attorney  general  or  prosecuting 
attorney,  it  shall  not  be  necessary  to  swear  to  such  advice  of  counsel. 

Section  9853.      (13968.)     No  change. 

Sec.  3.  Such  writs  may  also  be  issued  by  any  justice  of  the  supreme 
court,  judges  of  a  circuit  court,  or  any  officer  authorized  to  perform  the 
duties  of  such  circuit  judge,  upon  the  like  application  of  a  party  to  any 
suit  or  proceeding  pending  in  a  court  of  record,  or  pending  before  any 
officer  or  body  who  may  be  authorized  to  examine  witnesses  in  any  suit  or 
proceeding. 

Section  9854.      (13969.)      No  change. 

Sec.  4.  Such  writ  may  also  be  issued  by  any  of  the  officers  aforesaid, 
upon  the  application  of  a  party  to  a  suit  before  any  justice  of  the  peace, 
to  bring  any  prisoner  confined  in  the  jail  of  the  same  countvi  or  the 
county  next  adjoining  that  where  such  justice  may  roside,  before  such 
justice,  to  be  examined  as  a  witness. 

Swtion   9855.      (13970.)      No   change. 

Sec.  5.  Whenever  any  person  shall  be  in  execution  on  any  civil  pro- 
cess, or  committed  on  any  criminal  charge,  and  a  writ  of  habeas  corpus 
shall  be  issued  to  bring  the  body  of  such  prisoner  before  any  court,  offi- 
cer or  body  to  testify,  or  to  answer  for  any  contempt  or  any  other  mat- 
ter, and  it  be  returned  upon  the  writ  that  the  prisoner  is  charged  in 
execution,  or  committed  as  aforesaid,  he  shall  be  remanded  after  having 
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testified ;  and  if  any  order  of  commitment  be  made  against  such  prisoner^ 
he  shall  be  so  committed  to  the  prison  from  which  he  was  taken. 

Section  9856.     (18071.)     No  change. 

Sec.  6.  Whenever  any  writ  of  habeas  corpns  shall  be  issued  pDreuant 
to  any  of  the  foregoing  provisions  of  this  chapter,  it  shall  be  the  duty  of 
the  officer  to  whom  the  same  shall  be  delivered  to  obey  and  retuni  such 
writ  according  to  the  command  thereof,  in  the  manner  and  within  the 
time  prescribe  by  law ;  and  every  officer  who  shall  neglect  or  refuse  so 
to  do,  shall  be  liable  to  the  people  of  this  state,  when  the  writ  was  issued 
npon  the  application  of  the  attorney  general,  or  a  prosecuting  attorney, 
and  in  other  cases  to  the  party  npon  whose  application  the  same  shall 
have  issued,  in  the  sum  of  five  hundred  dollars. 

Section  9857.      (18972.)     No  change. 
HABEAS  CORPUS  AND  CERTIOBARI  TO  INQUIRE   INTO  CAUSE  OP  DETENTION. 

Sec.  7.  Every  person  committed,  detained,  confined  or  restrained  of 
his  liberty  within  this  state,  for  any  criminal  or  supposed  criminal  mat- 
ter, or  under  any  pretense  whatsoever,  except  in  the  cases  in  the  next 
section  specified,  may  prosecute  a  writ  of  habeas  corpus  or  of  certiorari 
according  to  the  provisions  of  this  chapter,  to  inquire  into  the  cause  of 
such  imprisonment  or  restraint. 

Section  9858.      (18978.)     No  change. 

Sec.  8.  The  following  persons  shall  not  be  entitled  to  prosecute  such 
writ: 

1.  Persons  committed  or  detained  by  virtue  of  any  process  issued  by 
any  court  of  the  United  States,  or  any  judge  thereof,  in  cases  where  such 
courts  or  judges  have  exclusive  jurisdiction  under  the  laws  of  the  United 
States,  or  shall  have  acquired  exclusive  jurisdiction  by  the  commencement 
of  suits  in  such  courts; 

2.  Persons  committed  for  treason  or  felony,  or  for  suspicion  thereof, 
or  as  accessories  before  the  fact  to  a  felony,  where  the  cause  is  plainly 
and  specially  expressed  in  the  warrant  of  commitment; 

3.  Persons  convicted,  or  in  execution,  upon  legal  process,  civil  or  crim- 
inal ;  ; 

4.  Persons  committed  on  original  process  in  any  civil  action  on  which 
they  were  liable  to  be  arrested  and  imprisoned,  unless  when  excessive 
and  unreasonable  bail  is  required. 

Section   9869.      (13974.)      No   change. 

Sec.  9.  Application  for  such  writ  shall  be  made  by  petition  signed 
either  by  the  party  for  whose  relief  it  is  intended  or  by  some  person  in 
his  behalf,  as  follows:  To  the  supreme  court  during  its  session;  to  the 
circuit  court,  or  the  circuit  judges  thereof,  of  the  county  where  the  pris- 
oner is  detained,  to  any  municipal  court  of  record,  or  the  judge  thereof, 
of  any  city  where  the  prisoner  is  detained ;  or,  if  there  be  no  such  muni- 
cipal court  within  the  city,  or  the  judge  thereof  be  absent  from  the  city, 
and  the  circuit  judge  shall  be  absent  from  the  county,  or  for  any  cause 
be  incapable  of  acting,  or  having  refused  to  grant  such  writ,  the  appli- 
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cation  may  be  made  to  the  circuit  court  or  to  the  circuit  judge  of  any 
adjoining  county.  When  a  writ  of  habeas  corpus  or  certiorari  shall  be 
allowed  and  heard  by  a  circuit  judge,  sitting  at  chambers,  he  shall  cause 
a  record  of  his  action  or  procee4ings  thereon  to  be  made  on  the  journals 
of  the  circuit  court  at  its  then  next  session.  And  any  judge  who  shall 
wilfully  or  corruptly  refuse  or  neglect  to  consider  such  application  or 
petition  shall  be  deemed  guilty  of  malfeasance  in  office. 

Section  9860.     (13075.)      No  cbange. 

Sec.  10.  Whenever  application  for  any  such  writ  shall  be  made  to 
any  officer  not  residing  within  the  county  where  the  prisoner  shall  be  de- 
tained, he  shall  require  proof  by  the  oath  of  the  party  applying,  or  by 
other  sufficient  evidence,  that  there  is  no  such  officer  in  such  county  auth- 
orized to  grant  such  writ,  or  if  one  reside  there,  that  he  is  absent,  or  has 
refused  to  grant  such  writ,  or  for  some  cause  to  be  specially  set  forth, 
is  incapable  of  acting;  and  if  such  proof  be  not  produced,  the  applica- 
tion shall  be  denied. 

Section  9861.      (13976.)     No  change. 

Sec.  11.    The  petition  must  state  in  substance: 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for,  is  imprison- 
ed or  restrained  of  his  liberty;  the  officer  or  person  by  whom  he  is  so 
confined  or  restrained,  and  the  place  where;  naming  both  parties,  if 
their  names  be  known,  or  describing  them,  if  their  names  be  not  known ; 

2.  That  such  person  is  not  committed  or  detained  by  virtue  of  any 
process,  judgment,  decree  or  execution  specified  in  the  preceding  eighth 
section ; 

3.  The  cause  or  pretense  of  such  confinement  or  restraint,  according 
to  the  best  of  the  knowledge  and  belief  of  the  party ; 

4.  If  the  confinement  be  by  virtue  of  any  warrant,  order  or  process, 
a  copy  thereof  miist  be  annexed;  or  it  must  be  averred,  that  for  some 
sufficient  reason,  a  demand  of  such  copy  could  not  be  made;  or  that 
such  demand  was  made,  and  that  such  copy  was  refused; 

5.  If  the  imprisonment  be  alleged  to  be  illegal,  the  petition  must 
also  state  in  what  the  alleged  illegality  consists; 

6.  It  must  specify  whether  the  party  applies  for  the  writ  of  habeas 
corpus,  or  for  the  writ  of  certiorari;  and, 

7.  It  must  be  verified  by  the  oath  of  the  party  making  the  applica- 
tion. 

Section  9862.     (13077.)     No  .change. 

Sec.  12.  Any  court  or  officer  empowered  to  grant  any  writ  applied 
for  under  this  chapter,  to  whom  such  petition  shall  be  presented,  shall 
grant  such  writ  without  delay,  unless  it  shall  appear  from  the  petition 
itself,  or  from  the  documents  annexed,  that  the  party  applying  there- 
for is,  by  the  provisions  of  this  chapter,  prohibited  from  prosecuting 
such  writ. 

Section  9863.     (13978.)      No  change. 

Sec.  13.    Every  writ  of  habeas  corpus,  issued  under  the  provisions 
of  this  chapter,  for  the  purpose  of  inquiring  into  the  cause  of  any  im- 
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prisonment  or  restraint,  shall  be  substantially  in  the  following  form: 
"In  the  name  of  the  people  of  the  state  of  Michigan :    To  the  sheriff 

of  the  connty  of (or  to  *  A.  B.').    We  command  you,  that 

yon  have  the  body  of  C.  D.  by  yon  imprisoned  and  detained  as  it  is 
said,  together  with  the  time  and  cause  of  such  imprisonment  and  de- 
tention, by  whatsoever  name  the  said  C.  D.  shall  be  called  or  charged, 
before  our  justices  of  our  supreme  court  (or  ^before  E.  F.,  one  of  the 
justices  of  our  supreme  court/  or  as  the  case  may  be),  at,  etc., 
on,  etc.,  (or  'inmiediately  after  the  receipt  of  this  writ'),  to  do  and  re^ 
ceive  what  shall  then  and  there  be  considered  concerning  the  said  C.  D. 
And  have  you  then  there  this  writ. 
Witness,  etc." 

Section  0864.     (18070.)     No  change. 

Sec.  14.  Every  writ  of  certiorari,  issued  pursuant  to  this  chapter, 
shall  be  substantially  in  the  following  form: 

"In  the  name  of  the  people  of  the  state  of  Michigan : 

To  the  sheriflf  of,  etc.  (or  'to  A.  B.*) 

We  command  you  that  you  certify  fully  and  at  large  to  our  justices  of 
our  supreme  court  (or  to  *E.  P.,  one  of  the  justices  of  our  supreme 
court,'  or  as  the  case  may  be),  at,  etc.,  on,  etc.,  (or  'immediately  after 
the  receipt  of  this  writ'),  the  day  and  cause  of  the  imprisonment  of  C. 
D.,  by  you  detained,  as  is  said,  by  whatsoever  name  the  said  C.  D.  shall 
be  called  or  charged.    And  have  you  then  there  this  writ. 

Witness,  etc.'* 

Section  0865.     (13080.)      No  change. 

Sec.  15.  Such  writs  of  habeas  corpus  or  certiorari  shall  not  be  dis- 
obeyed for  any  defect  of  form ;  but  they  shall  be  suflScient : 

1.  If  the  person  having  the  custody  of  the  prisoner  be  designated 
either  by  his  name  of  oflSce,  if  he  have  any,  or  by  his  own  name;  or  if 
both  such  names  be  unknown  or  uncertain,  he  may  be  described  by  an 
assumed  appellation ;  and  any  one  who  may  be  served  with  the  writ  shall 
be  deemed  the  person  to  whom  it  is  directed,  although  it  may  be  direct- 
ed to  him  by  a  wrong  name  or  description,  or  to  another  person; 

2.  If  the  person  imprisoned  or  restrained,  or  who  is  directed  to  be 
produced,  be  designated  by  name;  or  if  his  name  be  uncertain  or  nn- 
known,  if  he  be  described  in  any  other  way,  so  as  to  designate  the  per- 
son intended. 

Section  9866.      (13981.)      No  change. 

Sec.  16.  When  the  supreme  court  or  any  justice  thereof,  or  judge  of 
a  circuit  court  shall  have  evidence  from  any  judicial  proceeding  had 
before  them,  that  any  person  within  the  county  where  such  court  or 
oflScer  shall  be,  is  illegally  confined  and  restrained  of  his  liberty,  it  shall 
be  the  duty  of  such  court  or  oflScer  to  issue  a  writ  of  habeas  corpus  or 
certiorari  for  his  relief,  although  no  petition  be  presented,  or  applica 
tion  made  for  such  writ. 

Section  9867.      (13982.)     No  change. 

Sec.  17.     If  any  couri  or  oflScer  authorized  by  the  provisions  of  this 


Digitized  by  VnOOQlC 


323 

chapter  to  grant  writs  of  habeas  corpus  or  certiorari,  to  inquire  into 
the  cause  of  any  imprisonment  or  detention,  shall  refuse  to  grant  such 
writ  when  legally  applied  for,  every  member  of  such  court  who  shall 
have  assented  to  such  refusal,  and  every  such  officer,  shall  severally  be 
liable  to  the  party  aggrieved,  in  one  thousand  dollars  damages. 

Section   9868.      (13983.)      No  change. 

Sec.  18.  The  person  upon  whom  any  such  writ  shall  have  been  duly 
served,  shall  state  in  his  return,  plainly  and  unequivocally: 

1.  Whether  he  have,  or  have  not,  the  party  in  his  custody,  or  under 
his  power  or  restraint; 

2.  If  he  have  the  party  in  his  custody  or  power  or  under  his  re- 
straint, the  authority  and  true  cause  of  such  imprisonment  or  restraint, 
setting  forth  the  same  at  large; 

3.  If  the  party  be  detained  by  virtue  of  anv  writ,  warrant  or  other 
written  authority,  a  copy  thereof  shall  be  annexed  to  the  return;  and 
the  original  shall  be  produced  and  exhibited  on  the  return  of  the  writ 
to  the  court  or  officer  before  whom  the  same  is  returnable; 

:4.  If  the  person  upon  whom  such  writ  shall  have  been  served,  shall 
have  had  the  party  in  his  power  or  custody,  or  under  his  restraint,  at 
any  time  prior  or  subsequent  to  the  date  of  the  writ,  but  has  trans- 
ferred such  custody  or  restraint  to  another,  the  return  shall  state  par- 
ticularly to  whom,  at  what  time,  for  what  cause  and  by  what  authority 
such  transfer  took  place. 

Section  9869.      (13984.)     No  change. 

Sec.  19.  The  return  must  be  signed  by  the  person  making  the  same; 
and  except  when  such  person  shall  be  a  sworn  public  officer  and  shall 
make  his  return  in  his  official  capacity,  it  shall  be  verified  by  his  oath. 

Section  9870.     (13986.)     No  change. 

Sec.  20.  If  a  writ  of  habeas  corpus  be  issued,  the  p>erson  or  officer 
on  whom  it  shall  have  been  served,  shall  also  bring  the  body  of  the  per- 
son in  his  custody,  according  to  the  command  of  such  writ,  except  in  case 
of  the  sickness  of  such  person  as  hereinafter  provided. 

Section  9871.     (13986.)      No  change. 

Sec.  21.  If  the  person  upon  whom  such  writ  of  habeas  corpus  or 
certiorari  shall  have  been  duly  served,  shall  refuse  or  neglect  to  obey 
the  same  by  producing  the  party  named  in  any  such  writ  of  habeas  cor- 
pus, and  making  a  full  and  explicit  return  to  every  such  writ  of  habeas 
corpus  or  certiorari  within  the  time  required  by  this  chapter,  and  no 
sufficient  excuse  shall  be  shown  for  such  refusal  or  neglect,  it  shall  be 
the  duty  of  the  court  or  officer  before  whom  such  writ  shall  have  been 
made  returnable,  upon  due  proof  of  the  service  thereof,  forthwith  to 
issue  an  attachment  against  such  person. 

Section  9872.    (13987.)      No  change. 

Sec.  22.  Such  attachment  shall  be  directed  to  the  sheriff  of  any 
county  within  this  state,  and  shall  command  him  forthwith  to  appre- 
hend such  person,  and  bring  him  before  such  court  or  officer,  and  on  be- 
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ing  so  brought,  such  person  shall  be  committed  to  close  custody  in  the 
jail  of  the  county  in  which  such  court  or  ofiScer  shall  be,  without  being 
allowed  the  liberties  thereof,  until  he  shall  make  return  to  such  writ, 
and  comply  with  any  order  which  may  be  made  by  such  court  or  office, 
in  relation  to  the  person  for  whose  relief  such  writ  shall  have  been 
issued. 

Section  0878.     (13088.)      No  change. 

Sb>c.  23.  If  a  sheriff  of  any  county  shall  have  neglected  to  return 
such  writ,  the  attachment  may  be  directed  to  any  coroner  or  other  per- 
son, to  be  designated  therein,  who  shall  have  full  power  to  execute  the 
same;  and  such  sheriff  upon  being  brought  up,  may  be  committed  to 
the  jail  of  any  county  other  than  his  own. 

Section  0874.     (18089.)     No  change. 

Sec.  24.  The  court  or  officer  by  whom  any  such  attachment  maj  be 
issued,  may  also,  at  the  same  time,  or  afterwards,  issue  a  precept  to  the 
same  sheriff,  or  other  person  to  whom  such  attachment  shall  have  been 
directed,  commanding  him  to  bring  forthwith  before  such  court  or  offi- 
cer, the  party  for  whose  benefit  such  writ  of  habeas  corpus  or  certiorari 
shall  have  been  allowed ;  who  shall  thereafter  remain  in  the  custody  of 
such  sheriff  or  person,  until  he  shall  be  discharged,  bailed,  or  remanded, 
as  such  court  or  officer  shall  direct. 

Section  0876.     (18000.)     No  change. 

Shjc.  25.  In  the  execution  of  such  attachment  or  precept,  or  either 
of  them,  the  sheriff  or  other  person  to  whom  they  shall  be  directed,  may 
call  to  his  aid  the  power  of  the  county  as  in  other  cases. 

Section   0876.      (18901.)      No  change. 

Sec.  26.  The  court  or  officer  before  whom  the  party  shall  be  brought 
on  such  writ  of  habeas  corpus,  shall,  immediately  after  the  return 
thereof,  proceed  to  examine  into  the  facts  contained  in  such  return,  and 
into  the  cause  of  the  confinement  or  restraint  of  such  party,  whether 
the  same  shall  have  been  for  any  criminal,  or  supposed  criminal  mat- 
ter, or  not. 

Section   9877.      (13902.)      No  change. 

Sec.  27.  If  no  legal  cause  be  shown  for  such  imprisonment  or  re- 
straint, or  for  the  continuation  thereof,  such  court  or  officer  shall  dis- 
charge such  party  from  the  custody  or  restraint  under  which  he  is  held. 

Section   0878.      (13008.)      No  change. 

Sec.  28.  It  shall  be  the  duty  of  such  court  or  officer  forthwith  to  re- 
mand such  party,  if  it  shall  appear  that  he  is  detained  in  custody,  eitt^^ 

1.  By  virtue  of  process  issued  by  any  court  or  judge  of  the  United 
States,  in  a  case  where  such  court  or  judge  has  exclusive  jurisdiction; 
or, 

2.  By  virtue  of  the  final  judgment  or  decree  of  any  competent  co^^^ 
of  civil  or  criminal  jurisdiction,  or  of  any  execution  issued  upon  B^* 
judgment  or  decree;  or. 
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8.  For  any  contempt  specially  and  plainly  charged  in  the  commit- 
ment by  some  court,  officer  or  body  having  authority  to  commit  for  the 
contempt  so  charged;  and, 

4.  That  the  time  during  which  such  party  may  be  legally  detained 
has  not  expired. 

Section  9879.     (13994.)     No  change. 

Sbc.  29.  If  it  appear  on  the  return,  that  the  prisoner  is  in  custody 
by  virtue  of  civil  process  from  any. court  legally  constituted,  or  issued 
by  any  officer  in  the  course  of  judicial  proceedings  before  him,  authpr- 
ied  by  law,  such  prisoner  can  only  be  discharged  in  one  of  the  follow- 
ing cases: 

1.  Where  the  jurisdiction  of  such  court  or  officer  has  been  exceeded, 
either  as  to  matter,  place,  sum  or  person; 

2.  Where,  though  the  original  imprisonment  was  lawful,  yet,  by 
some  act,  omission  or  event,  which  has  taken  place  afterwards,  the 
party  has  become  entitled  to  be  discharged; 

3.  Where  the  pi^ocess  is  defective,  in  some  matter  of  substance  re- 
quired by  law,  rendering  such  process  void; 

4.  Where  the  process,  though  in  proper  form,  has  been  issued  in  a 
case  not  allowed  by  law; 

5.  Where  the  person  having  the  custody  of  the  prisoner  under  such 
process,  is  not  the  person  empowered  by  law  to  detain  him;  or, 

6.  Where  the  process  is  not  authorized  by  any  judgment,  order  or 
decree  of  any  court,  nor  by  any  provision  of  law. 

Section  9880.     (1S995.)     No  change. 

Sec.  30.  But  no  court  or  officer,  on  the  return  of  any  habeas  corpus 
or  certiorari  issued  under  this  chapter,  shall  have  power  to  inquire  into 
the  legality  or  justice  of  any  process,  judgment,  decree  or  execution, 
specified  in  the  preceding  eighth  section  of  this  chapter;  nor  into  the 
justice  or  propriety  of  any  commitment  for  a  contempt  made  by  any 
court,  officer  or  body,  according  to  law,  and  charged  in  such  commit- 
ment as  hereinbefore  provided. 

Section  9881.      (13906.)      No  change. 

fiac.  31.  If  it  appear  that  the  party  has  been  legally  committed  for 
any  criminal  offense,  or  if  he  appear  by  the  testimony  offered  with  the 
return,  or  upon  the  hearing  thereof,  to  be  guilty  of  any  such  offense, 
although  the  commitment  te  irregular,  the  court  or  officer  before  whom 
such  party  shall  be  brought,  shall  proceed  to  let  such  party  to  bail,  if 
the  case  be  bailable,  and  good  bail  be  offered ;  or  if  not,  shall  forthwith 
ronand  such  party. 

Section  9882.     (18997.)     No  change. 

Sec.  32.  If  the  party  be  not  entitled  to  his  discharge,  and  be  not  bail- 
ed, the  court  or  officer  shall  remand  him  to  the  custody,  or  place  him 
UQ4er  the  restraint,  from  which  he  was  taken,  if  the  person  under  whose 
custody  or  restraint  he  was,  be  legally  entitled  thereto;  if  not  so  en- 
titled, he  shall  be  committed  by  such  court  or  officer,  to  the  custody  of 
such  officer  or  person  as  by  law  is  entitled  thereto. 


Section  9888.      (13908.)      No  change. 
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Sec.  33.  Until  judgment  be  given  upon  the  return,  the  court  or  offi- 
cer before  whom  such  party  shall  be  brought,  may  either  commit  such 
party  to  the  custody  of  the  sheriff  of  the  county  in  which  such  court  or 
officer  shall  be,  or  place  him  in  such  care,  or  under  such  custody,  as  his 
age  and  other  circumstances  may  require. 

Section  0884.     (18099.)     No  change. 

Sec.  34.  When  it  shall  appear  from  the  return  of  such  writ,  that  the 
party  named  therein  is  in  custody  on  any  process,  under  which  any 
other  person  has  an  interest  in  continuing  his  imprisonment  or  re- 
straint, no  order  shall  be  made  for  his  discharge,  until  it  shall  appear 
that  the  party  so  interested,  or  his  attorney,  if  he  have  one,  shall  have 
had  at  least  four  days'  notice  of  the  time  and  place  at  which  such  writ 
shall  have  been  made  returnable. 

S^ctlon   9885.      (14000.)      No   change. 

Sbc.  35.  When  it  shall  appear  from  the  return,  that  such  party  is 
detained  upon  a  criminal  accusation,  such  court  or  officer  shall  make 
no  order  for  the  discharge  of  such  party,  until  sufficient  notice  of  the 
time  and  place  at  which  such  writ  shall  have  been  returned,  or  shall  be 
made  returnable,  shall  be  given  to  the  prosecuting  attorney  of  the  coantj 
within  which  such  court  or  officer  shall  be,  or  to  the  attorney  general, 
if  there  be  no  such  prosecuting  attorney  within  such  county. 

Section  9886.     (14001.)     No  change. 

Sec.  36.  The  party  brought  before  any  such  court  or  officer,  on  the 
return  of  any  writ  of  habeas  corpus,  may  deny  any  of  the  material 
facts  set  forth  in  the  return,  or  allege  any  fact,  to  show  either  that  his 
imprisonment  or  detention  is  unlawful,  or  that  he  is  entitled  to  his  dis- 
charge; which  allegations  or  denials  shall  be  on  oath;  and  thereupon 
such  court  or  officer  shall  proceed  in  a  summary  way  to  hear  such 
allegations  and  proofs  as  may  be  produced  in  support  of  such  imprison- 
ment or  detention,  or  against  the  same,  and  to  dispose  of  such  party  as 
the  justice  of  the  case  may  require. 

Section  9887.      (14002.)      No  change. 

Sec.  37.  Whenever,  from  the  sickness  or  infirmity  of  the  person 
directed  to  be  produced  by  any  writ  of  habeas  corpus,  such  person  can- 
not, without  danger,  be  brought  before  the  court  or  officer  before  whom 
the  writ  is  made  returnable,  the  party  in  whose  custody  he  is  may  state 
that  fact  in  his  return,  verifying  the  same  by  his  oath;  and  if  such  court 
or  officer  be  satisfied  of  the  truth  of  such  allegation,  and  the  return  be 
otherwise  sufficient,  they  shall  proceed  to  decide  upon  such  return,  and 
to  dispose  of  the  matter  in  the  same  manner  as  if  a  writ  of  certiorari 
had  been  issued,  instead  of  a  writ  of  habeas  corpus. 

Section  9888.      (14003.)      No   change. 

Sec.  38.  Whenever  an  application  shall  be  made  for  a  writ  of  habeas 
corpus,  according  to  the  provisions  of  this  chapter,  to  any  court  or  offi- 
cer, if  it  appear  to  such  court  or  officer  upon  the  facts  set  forth  in  the 
petition,  that  the  cause,  matter  or  offense,  for  which  the  person  is  con- 
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fined  or  detained,  is  not  bailable,  according  to  the  provisions  of  law, 
instead  of  awarding  such  writ  of  habeas  corpns,  a  writ  of  certiorari  may 
be  granted,  directed  to  the  officer  or  person  in  whose  custody,  or  under 
whose  control  such  prisoner  shall  be  alleged  to  be,  in  like  manner  as 
if  such  writ  of  ceri:iorari  had  been  applied  for  by  the  prisoner. 

Section  9889.      (14004.)     No  change.- 

Sex:.  39.  Upon  the  return  of  such  ceri:iorari  being  made,  the  couri:  or 
oflScer  before  whom  such  writ  shall  be  returnable  shall  proceed  in  the 
same  manner  as  upon  returns  to  writs  of  habeas  corpus,  and  shall  hear 
the  proofs  of  the  parties  in  support  of  and  against  such  return. 

Section   9890.      (14005.)      No  change. 

Sec.  40.  If  it  appear  that  the  person  detained  is  illegally  imprison- 
ed, confined  or  restrained  of  his  liberty,  the  court  or  officer  shall  make 
an  order  that  those  having  such  person  in  their  custody,  discharge  him 
forthwith;  and  if  it  appear  that  such  person  is  legally  detained,  im- 
prisoned or  confined,  and  is  not  entitled  to  be  bailed,  such  court  or 
officer  shall  cease  from  all  further  proceedings  thereon. 

Section  9891.     (14006.)     No  change. 

Sec.  41.  [Notwithstanding  any  writ  of  certiorari  may  have  been 
issued  or  returned  according  to  the  foregoing  provisions,  the  court  or 
officer  before  whom  the  same  was  returnable  may  issue  a  writ  of  habeas 
corpus,  which  shall,  in  all  respects,  be  subject  to  the  provisions  herein- 
before contained ;  and  if  such  court  or  officer  refuse  a  writ  of  certiorari, 
or  upon  the  return  thereof,  refuse  to  discharge  the  person  detained,  if 
such  person  claim  the  writ  of  habeas  corpus,  he  shall  be  entitled  to  the 
same  as  hereinbefore  provided. 

Section  9892.      (14007.)     No  change. 

Sec.  42.  If  upon  the  return  of  any  writ  of  certiorari,  it  shall  ap- 
pear that  the  person  detained  is  entitled  to  bail,  the  court  or  officer  be- 
fore whom  the  same  was  returnable,  shall  make  an  order  directing  the 
sum  in  which  such  person  shall  be  held  to  bail,  and  the  court  at  which 
he  shall  be  required  to  appear;  and  that  on  such  bail  being  entered 
into,  in  conformity  to  such  order,  and  the  provisions  of  law,  such  pris- 
oner be  discharged. 

Section    9893.      (14008.)      No   change. 

Sec.  43.  Upon  the  production  of  such  order  to  any  circuit  court 
commissioner  of  any  county  in  which  such  prisoner  may  be,  or  to  any 
judge  of  a  court  of  record,  he  shall  be  authorized  to  take  the  recogni- 
zance of  the  person  so  detained,  and  of  two  sufficient  sureties,  in  the  sum 
so  directed,  with  a  condition  for  the  appearance  of  such  person  at  the 
court  designated  in  such  order;  but  previous  to  taking  such  recogni- 
zance, such  officer  shall  be  satisfied  by  the  oath  of  persons  offering  them- 
selves as  sureties,  that  they  are  residents  of  the  county,  and  are  several- 
ly worth  double  the  sum  in  which  they  shall  be  required- to  be  bounds 
over  and  above  all  demand  against  them. 

Section  0894.      (14009.)      No  change. 
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8ec.  44.  Ruch  judge  or  commissioner  shall  file  the  recognizance  taken 
by  him,  with  the  clerk  of  the  court  before  which  the  prisoner  shall  be 
bound  to  appear,  and  shall  certify  on  such  order  the  compliance  there- 
with; and  the  production  of  such  order  so  certified,  shall  entitle  such 
prisoner  to  be  discharged  from  imprisonment  for  the  cause  which  shall 
have  been  returned  to  such  certiorari. 

Section    9895.      (14010.)      No    change. 

Sec.  45.  Obedience  to  any  order  for  the  discharge  of  any  prisoner, 
granted  pursuant  to  the  provisions  of  this  chapter,  may  be  enforced  by 
the  court  or  officer  granting  such  order,  by  attachment,  in  the  same 
manner  as  is  herein  provided  for  neglect  to  make  return  to  a  writ  of 
habeas  corpus,  and  with  the  like  effect  in  all  respects;  and  the  person 
guilty  of  such  disobedience,  shall  be  liable  to  the  party  aggrieved  in  the 
sum  of  one  thousand  dollars  damages,  in  addition  to  any  special  damages 
such  party  may  have  sustained. 

Section  9896.     (14011.)     No  change. 

Sec.  46.  No  sheriff  or  other  officer  shall  be  liable  to  any  civil  action 
for  obeying  any  such  order  of  discharge;  and  if  any  action  shall  be 
brought  against  such  officer  for  suffering  any  person  committed  to  his 
custody  to  go  at  large,  pursuant  to  any  such  order,  he  may  give  evidence 
thereof  under  his  plea  of  the  general  issue  in  bar  of  the  action. 

Section  9897.      (14012.)      No  change. 

Se<\  47.  No  ])erson  who  has  been  discharged  by  the  order  of  any 
court  or  officer,  upon  a  habeas  corpus  or  certiorari,  issued  pursuant  to 
the  provisions  of  this  chapter,  shall  be  again  imprisoned,  restrained  or 
kept  in  custody  for  the  same  cause;  but  it  shall  not  be  deemed  the  same 
cause: 

1.  If  he  shall  have  been  discharged  from  a  commitment  on  a  criminal 
charge,  and  be  afterwards  committed  for  the  same  offense,  by  the  legal 
order  or  process  of  the  court  wherein  he  shall  be  bound  by  recognizance 
to  appear,  or  in  which  he  shall  be  indicted  or  convicted  for  the  same 
offense;  or, 

2.  If,  after  a  discharge  for  defect  of  proof,  or  for  any  material  de- 
fect in  the  commitment,  in  a  criminal  case,  the  prisoner  be  again  arrest- 
ed on  sufficient  proof,  and  committed  by  legal  process  for  the  same 
offense ;  » 

3.  If  in  a  civil  suit  the  party  has  been  discharged  for  any  illegality 
in  the  judgment  or  process  hereinbefore  specified  and  is  afterwards  im- 
prisoned by  legal  process  for  the  same  cause  of  action ;  or, 

4.  If  in  any  civil  suit  in  which  process  may  lawfully  issue  against 
the  body  he  shall  have  been  discharged  from  commitment  on  original 
process,  and  shall  be  afterwards  committed  on  execution  in  the  same 
cause,  or  on  original  process  in  any  other  suit,  after  such  first  suit  shall 
have  been  discontinued. 

Section   9898.      (14013.)      No  change. 

Rec.  48.  If  any  person,  either  solely  or  as  a  member  of  any  court, 
or  in  the  execution  of  any  order,  judgment  or  process  shall  knowingly 
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re-commit,  imprison  op  restrain  of  his  liberty,  op  cause  to  be  pe-commit- 
ted,  imppisoned  op  restpained  of  his  libepty,  for  the  same  cause,  except 
as  ppovided  in  the  last  ppeceding  section,  any  pepson  so  dischapged,  op 
shall  knowingly  aid  op  assist  therein,  he  shall  be  liable  to  the  papty 
aggrieved  in  the  sum  of  one  thousand  doUaps  damages,  and  shall  also 
be  deemed  guilty  of  a  misdemeanop. 

Section   9899.      (14014.)      No    change. 

Sec.  49.  Any  one  having  in  his  custody  op  undep  his  powep,  any  pep- 
son who,  by  the  ppovisions  of  this  chaptep,  would  be  entitled  to  a  writ 
of  habeas  coppus  op  ceptiopapi,  to  inquipe  into  the  cause  of  his  deten- 
tion, OP  fop  whose  relief  any  such  writ  shall  have  been  duly  issued,  who 
shall,  with  intent  to  elude  the  sepvice  of  any  such  wpit,  op  to  avoid  the 
effect  thepeof,  tpansfep  any  such  ppisonep  to  the  custody,  op  place  him 
nndep  the  powep  op  contpol  of  anothep,  op  conceal  him,  op  change  the 
place  of  his  confinement,  shall  be  deemed  guilty  of  a  misdemeanop. 

Section  9900.      (14016.)     No  change. 

Sec.  50.  jEvepy  pepson  who  shall  knowingly  aid  op  assist  in  the  vio- 
lation of  the  last  preceding  section,  shall  be  deemed  guilty  of  a  misde- 
meanop. 

Section  9901.     (14016.)     No  change. 

Sec.  51.  Evepy  pepson  convicted  of  any  offense  undep  either  of  the 
three  last  ppeceding  sections,  shall  be  punished  by  a  fine  not  exceeding 
one  thousand  doUaPS,  op  by  imppisonment  in  the  county  jail  not  exceed- 
ing six  months,  op  by  both  such  fine  and  imppisonment,  in  the  discretion 
of  the  coupt. 

SecUon  9902.  (14017.)  No  change. 

Sec.  52.  Whenevep  it  shall  appeap  by  satisfactory  proof,  that  any 
one  is  held  in  illegal  confinement  op  custody,  and  that  there  is  good 
peason  to  believe  that  he  will  be  cappied  out  of  the  state,  op  suffep  some 
ippepapable  injury,  befope  he  can  be  pelieved  by  the  issuing  of  a  habeas 
coppus  OP  ceptiopapi,  any  coupt  op  oflQcep  authopized  to  issue  such  writs, 
may  issue  a  warrant,  peciting  the  facts,  and  dipected  to  any  sheriff,  con- 
stable OP  othep  pePSon,  and  commanding  such  oflficep  op  person  to  take 
such  ppisonep,  and  fopthwith  to  bring  him  before  such  court  op  oflBcer, 
to  be  dealt  with  accopding  to  law. 

Section  9908.     (14018.)     No  change. 

Sbc.  53.  When  the  proof  mentioned  in  the  last  section  shall  also  be 
sufficient  to  justify  an  appest  of  the  pePson  having  such  ppisonep  in  his 
custody,  as  fop  a  cpiminal  offense  committed  in  the  taking  or  detaining 
of  such  ppisonep,  the  wappant  shall  also  contain  an  opdep  fop  the  appest 
of  such  pepson,  fop  such  offense. 

Sectfon  9904.     (14019.)     No  change. 

Sbc.  54.  Any  offlcep  op  pepson  to  whom  such  wappant  shall  be  dipect- 
ed, shall  execute  the  same  by  bringing  the  prisonep  thepein  named,  and 
the  person  who  detains  him,  if  "so  commanded  by  the  wappant,  befope 
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the  court  or  officer  issuing  the  same ;  and  thereupon  the  person  detaining 
such  prisoner  shall  make  a  return,  in  like  manner,  and  the  like  pro- 
ceedings shall  be  had,  as  if  a  writ  of  habeas  corpus  had  been  issued 
in  the  first  instance. 

Section  9905.     (14020.)     No  change. 

Sec.  55.  If  the  person  having  such  prisoner  in  his  custody  shall  be 
brought  before  such  court  or  officer,  as  for  a  criminal  offense,  he  shall 
be  examined,  committed,  bailed  or  discharged,  by  such  court  or  officer, 
in  the  like  manner  as  in  other  criminal  cases  of  the  like  nature. 

Section  9906.      (14021.)      No  change. 

Sec.  56.  Any  officer  or  other  person  who  shall  refuse  or  neglect  for 
six  hours,  to  deliver  a  copy  of  any  order,  warrant,  process  or  other  au- 
thority, by  which  he  shall  detain  any  person,  to  any  one  who  shall  de- 
mand such  copy  and  tender  the  lawful  fees  therefor,  shall  be  liable  to 
the  person  so  detained  in  the  sum  of  two  hundred  dollars  damages. 

Section  9907.      (14022.)      No  change. 

GENERAL   PROVISIONS. 

Sec.  57.  In  all  suits  and  proceedings  under  the  provisions  of  this 
chapter,  the  prevailing  party  may  recover  his  costs,  to  be  awarded  in 
the  discretion  of  the  court. 

Section  1,  act  287,  1918.     Modified. 

Sec.  58.  All  writs  of  habeas  corpus  or  certiorari,  issued  by  any  court 
pursuant  to  the  provisions  of  this  chapter,  shall  be  under  the  seal  of  the 
court  to  which  they  are  awarded,  and  if  awarded  by  any  officer  out  of 
court,  they  shall  be  under  the  seal  of  the  court  to  which  they  are  made 
returnable;  or  if  such  writ  be  made  returnable  before  some  body  other 
than  a  court  of  record,  or  before  an  officer  out  of  court,  it  may  be  under 
the  seal  of  the  supreme  court,  or  of  the  circuit  court  for  the  county  in 
which  it  shall  be  issued,  or  of  the  officer  issuing  the  same. 

Section  9908.     (14028.)     No  change. 

Sec.  59.  Every  such  writ  may  be  made  returnable  at  a  day  certain, 
or  forthwith,  as  the  case  may  require. 

Section  9909.      (14024.)      No  change. 

Sec.  60.  Every  such  writ  shall  be  indorsed  with  a  certificate  of  the 
allowance  thereof,  and  with  the  date  of  such  allowance;  which  indorse- 
ment, if  the  writ  be  awarded  by  a  court,  shall  be  signed  by  the  chief 
justice  or  other  presiding  officer  of  such  court;  if  it  be  awarded  by  any 
officer  out  of  court,  the  indorsement  shall  be  signed  by  such  officer. 

Section  9910.      (14025.)      No  change. 

Sec.  61.  Whenever  a  writ  of  habeas  corpus  shall  be  required  in  any 
action  or  matter  civil  or  criminal,  to  which  the  people  of  this  state  shall 
be  parties,  the  application  therefor  may  be  made  by  the  attorney  gen- 
eral, or  prosecuting  attorney  having  charge  of  such  action  or  matter; 
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and  whenever  so  issued,  the  court  or  oflScer  allowing  it,  shall  state  in 
their  indorsement  of  the  allowance  of  such  writ,  that  it  was  allowed 
upon  such  application. 

Section  9911.      (14026.)      No  change. 

Sec.  62.  Writs  of  habeas  corpus  can  only  be  served  by  an  elector 
of  some  county  within  this  state;  and  the  service  thereof  shall  not  be 
deemed  complete,  unless  the  party  serving  the  same  shall  tender  to  the 
person  in  whose  custody  the  prisoner  may  be,  if  such  person  be  a  sheriff, 
coroner,  constable  or  marshal,  the  fees  allowed  by  law  for  bringing  up 
such  prisoner. 

Section  9912.      (14027.)     No  change. 

Sbc.  63.  But  the  last  section  shall  not  apply,  so  far  as  provision  is 
therein  made  for  the  payment  of  fees,  to  any  case  where  the  writ  is  sued 
out  by  the  attorney  general  or  a  prosecuting  attorney. 

Section   9918.      (14028.)      No  change. 

Sbc.  64.  Every  writ  of  habeas  corpus  or  certiorari,  issued  pursuant 
to  this  chapter,  may  be  served  by  delivering  the  same  to  the  person  to 
whom  it  is  directed ;  or,  if  he  cannot  be  found,  it  may  be  served  by  being 
left  at  the  jail  or  other  place  in  which  the  prisoner  may  be  confined, 
with  any  under  oflScer,  or  other  person  of  proper  age,  having  charge  for 
the  time  of  such  prisoner. 

Section  9914.     (14029.)      No  change. 

Sbc.  65.  If  the  person  upon  whom  the  writ  ought  to  be  served,  con- 
ceal himself,  or  refuse  admittance  to  the  party  attempting  to  serve  such 
writ,  it  may  be  served  by  fixing  it  in  some  conspicuous  place  on  the  out- 
side, either  of  his  dwelling  house,  or  of  the  place  where  the  party  is  con- 
fined. 

Section  9915.     (14030.)     No  change. 

Sbc.  66.  It  shall  be  the  duty  of  every  sheriff,  coroner,  constable  or 
marshal,  upon  whom  a  writ  of  habeas  corpus  shall  be  served,  whether 
such  writ  be  directed  to  him  or  not,  upon  the  payment  or  tender  of  the 
charges  allowed  by  law,  to  obey  and  return  such  writ  according  to  the 
exigency  thereof;  and  it  shall  be  the  duty  of  every  other  person  upon 
whom  such  writ  shall  be  served,  having  the  custody  of  the  individual 
for  whose  relief  the  writ  shall  be  issued,  to  obey  and  execute  such  writ 
according  to  the  command  thereof,  without  requiring  the  payment  of 
any  charges,  unless  the  payment  of  such  charges  shall  have  been  required 
by  the  officer  issuing  such  writ. 

Section  9916.     (14031.)     No  change. 

Sec  67.  It  shall,  in  like  manner,  be  the  duty  of  the  person  upon 
whom  any  writ  of  certiorari,  issued  pursuant  to  the  provisions  of  this 
chapter,  shall  be  served,  upon  payment  or  tender  of  the  fees  allowed  by 
law  for  making  a  return  to  such  writ,  and  for  copying  the  warrant  or 
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other  process  to  be  annexed  thereto,    to    obey    and    return    the    same 
according  to  the  exigency  thereof. 

Section  9917.      (14032.)      No  change. 

Sec.  68.  Every  officer  allowing  a  writ  of  habeas  corpus  directed  to 
any  person  other  than  a  sheriff,  coroner,  constable  or  marshal,  may,  in 
his  discretion,  require  as  a  duty  to  be  performed,  in  order  to  r«ider  the 
service  thereof,  effectual,  that  the  charges  of  bringing  up  such  prisoner 
shall  be  paid  by  the  petitioner;  and  in  such  case  he  shall,  in  the  allowance 
of  the  writ,  specify  the  amount  of  such  charges  so  to  be  paid,  which 
shall  not  exceed  the  fees  allowed  by  law  to  sheriffs  for  similar  services. 

Section    0918.      (14033.)      No   change. 

Sec.  69.  If  the  writ  be  returnable  at  a  certain  day,  such  return  shall 
be  made,  and  such  prisoner  produced  at  the  time  and  place  specified 
therein;  if  it  be  returnable  forthwith,  and  the  place  be  within  twenty 
miles  of  the  place  of  service,  such  return  shall  be  made,  and  such  pris- 
oner shall  be  produced  within  twenty-four  hours,  and  the  like  time  shall 
be  allowed  for  every  additional  one  hundred  miles. 

Section  9919.      (14084.)      Modified. 

Sec.  70.  The  several  provisions  contained  in  this  chapter  shall  be 
construed  to  apply,  so  far  as  they  may  be  applicable,  to  every  writ  of 
habeas  corpus  authorized  to  be  issued  by  any  statute  of  this  state. 

Section  9920.      (14035.)      No  change. 

Sec.  71.  No  prisoner  detained  in  any  county  jail,  awaiting  or  prid- 
ing trial  or  sentence  upon  any  criminal  charge,  shall  be  removed  there- 
from by  any  writ  of  habeas  corpus,  unless  such  writ  shall  have  been 
issued  by  the  supreme  court,  or  by  the  circuit  court  of  the  same  county, 
or  shall  be  made  returnable  before  it. 

Supersedes  section  2678.     (16258.) 
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CHAPTER  XXXVIII. 

OP    INFOBMATIONS    IN    THE   NATURE   OP  A    QUO   WABHANTO,    AND    IN    CERTAIN 
'  OTHER  GASBBw 

Section  1.  Any  information  in  the  nature  of  a  quo  warranto  may  be 
filed  in  the  supreme  court,  either  in  term  time  or  vacation,  by  the 
attorney  general,  against  individuals,  upon  his  own  relation,  or  upon 
the  relation  of  any  private  party,  and  without  applying  to  such  court 
for  leave,  in  either  of  the  following  cases: 

1.  When  any  person  shall  usurp,  intrude  into,  or  unlawfully  hold 
or  exercise  any  public  office,  civil  or  military,  or  any  franchise  within 
this  state;  or  any  office  in  any  corporation  created  by  the  authority  of 
this  state; 

2.  Whenever  any  public  officer,  civil  or  military,  shall  have  done  or 
suffered  any  act  which,  by  the  provisions  of  law,  shall  work  a  forfeiture 
of  his  office; 

3.  When  any  association,  or  number  of  persons  shall  act  as  a  corpora- 
tion within  this  state,  without  being  legally  incorporated. 

Section  0939.     (14054.)      No  change. 

Sec.  2.  Whenever  any  such  information  shall  be  filed,  a  summons 
shall  be  issued  thereon,  which,  together  with  a  copy  of  the  information, 
shall  be  served  and  returned  in  like  manner  as  in  personal  actions;  and 
the  defendant  shall  appear  and  plead  to  such  information  within  fifteen 
days  after  such  service. 

Supersedes  section  9940.      (14055.) 

Sec.  3.  Within  fifteen  days  after  service  of  such  plea,  the  plaintiff 
shall  file  a  replication  thereto.  Such  replication  shall  not  contain  any 
new  affirmative  matters,  except  it  may  deny  or  controvert  any  affirma- 
tive matter  set  up  in  such  plea,  and  upon  the  filing  of  such  replication 
such  cause  shall  be  at  issue.  No  other  or  further  pleadings  shall  be 
allowed,  but  the  court  shall  have  the  like  power  of  amending  pleadings, 
as  in  other  cases. 

New  section. 

Sbc.  4.  Whenever  any  such  information  shall  be  filed  against  any 
person  for  usurping  any  office,  the  attorney  general,  in  addition  to  the 
other  matters  required  to  be  set  forth  in  the  information,  may  also 
set  forth  therein  the  name  of  the  person  rightfully  entitled  to  such 
office,  with  an  averment  of  his  right  thereto. 

Section  9941.      (14056.)     No  change. 

Sec.  5.  In  every  such  case  judgment  shall  be  rendered  upon  the  right 
of  the  defendant,  and  also  upon  the  right  of  the  party  so  entitled;  or  only 
upon  the  right  of  the  defendant,  as  justice  shall  require. 


Section  9942.      (14057.)      No  change. 
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Sec.  6.  If  judgment  be  rendered  upon  the  right  of  the  person  so 
averred  to  be  entitled,  and  the  same  be  in  favor  of  such  person,  he  shall 
be  entitled,  after  taking  the  oath  of  office,  and  executing  any  official 
bond  which  may  be  required  by  law,  to  take  upon  him  the  execution  of 
the  office;  and  it  shall  be  his  duty,  immediately  thereafter,  to  demand 
of  the  defendant  in  such  information,  all  the  books  and  papers  in  his 
custody  or  within  his  power,  belonging  to  such  office. 

Section  9948.     (14058.)     No  change. 

Sec.  7.  If  such  defendant  shall  refuse  or  neglect  to  deliver  over  any 
such  books  or  papers,  pursuant  to  such  demand,  he  shall  be  deemed 
guilty  of  a  misdemeanor ;  and  the  like  proceedings  shall  be  had,  and  with 
like  effect,  to  compel  the  delivery  of  such  books  and  papers,  as  are  pre- 
scribed in  the  next  chapter. 

Section  9944.      (14059.)     Modified. 

Sec.  8.  If  judgment  be  rendered  upon  the  right  of  the  person  so 
averred  to  be  entitled,  in  favor  of  such  person,  he  may  at  any  time 
within  one  year  after  the  rendering  of  such  judgment,  make  and  file  a 
suggestion,  that  he  has  sustained  damages  to  a  certain  amount,  by  rea- 
son of  the  usurpation  by  the  defendant,  of  the  office  from  which  such 
defendant  has  been  evicted,  and  praying  judgment  therefor. 

Section  9945.     (14060.)      No  change. 

Sec.  9.  Such  suggestion  shall  be  filed,  and  shall  be  deemed  a  continu- 
ation of  the  cause;  it  shall  be  served  on  the  defendant,  or  his  attorney, 
with  a  notice  to  plead  thereto,  in  the  same  manner  as  upon  filing  a  dec- 
laration in  personal  actions. 

Section  9946.      (14061.)     Modified. 

Sec.  10.  The  defendant  may  plead  the  general  issue  to  such  sugges- 
tion, which  shall  be,  in  substance,  the  same  as  in  personal  actions;  and 
on  trial  of  any  such  issue,  the  plaintiff  therein  shall  be  entitled  to  re- 
cover the  damages  which  he  may  have  sustained  by  reason  of  the  usurpa- 
tion. 

Section   9947.      (14062.)      No   change. 

Sec.  11.  All  issues  of  fact  or  of  law,  that  shall  be  joined  between  the 
parties,  shall  be  tried  and  determined  in  the  supreme  court,  or  in  the 
circuit  court  of  such  county  as  the  supreme  court  may  by  special  rule 
direct,  and  execution  may  issue  on  any  judgment  recovered  on  such  trial 
as  in  other  cases. 

Section   9948.      (14063.)      No   change. 

Sec.  12.  If  no  issue  of  fact  be  joined  upon  such  suggestion,  or  if 
judgment  be  rendered  against  the  defendant  by  default,  or  otherwise, 
an  order  may  be  entered  that  such  damages  be  assessed  at  a  circuit 
court,  to  be  held  in  any  county  of  this  state  as  in  other  cases. 

Section   9949.      (14064.)      Modified. 
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Sec.  13.  An  information  in  the  nature  of  a  quo  warranto  may  also 
be  filed  by  the  attorney  general,  upon  his  own  relation,  or  upon  the  re- 
lation of  any  private  party,  on  leave  granted,  against  any  corporate 
body,  whenever  such  corporation  shall : 

1.  Offend  against  any  of  the  provisions  of  the  act  or  acts,  creating, 
offering,  or  renewing  such  corporation;  or, 

2.  Violate  the  provisions  of  any  law,  by  which  such  corporation  shall 
have  forfeited  its  charter  by  misuser;  or, 

3.  Whenever  it  shall  have  forfeited  its  privileges  and  franchises  by 
non-user;  or, 

4;  Whenever  it  shall  have  done  or  omitted  any  acts  which  amount 
to  a  surrender  of  its  corporate  rights,  privileges  and  franchises;  or, 

5.  Whenever  it  shall  exercise  any  franchise  or  privil^e  not  confer- 
red upon  it  by  law; 

And  it  shall  be  the  duty-  of  the  attorney  general,  whenever  he  shall 
have  good  reason  to  believe  that  the  same  can  be  established  by  proof, 
to  file  such  information  in  every  case  of  public  interest;  and  also,  in 
every  other  case  in  which  satisfactory  security  shall  be  given  to  in- 
demnify the  people  of  this  state  against  all  costs  and  expenses  to  be 
incurred  thereby. 

Section  9950.     (14065.)     No  change. 

Sec.  14.  Leave  to  file  such  information  may  be  granted  by  the 
supreme  court  in  term  time,  or  by  any  justice  thereof,  but  by' no  other 
oiBcer,  upon  the  application  of  the  attorney  general  in  vacation,  and 
such  court  or  justice  may,  in  their  discretion,  direct  notice  of  such  ap- 
plication to  be  given  to  such  corporation  or  its  officers,  previous  to 
granting  such  leave,  and  may  hear  such  corporation  in  opposition 
thereto. 

Section  9951.      (14066.)      No  change. 

Sec.  15.  Upon  such  leave  being  granted  and  endorsed  upon  the  in- 
formation, under  the  hand  of  the  clerk  of  the  court,  or  of  the  justice 
granting  the  same,  the  attorney  general  may  forthwith  file  the  same, 
and  thereupon  may  issue  a  writ  of  summons  against  such  corporation, 
commanding  the  sheriff  to  summon  such  corporation  to  appear  in  the 
said  court,  and  to  answer  the  said  information. 

Section  0952.      (14067.)      No  change. 

Sec.  16.  But  when  such  corporation  shall  appear  by  counsel  pursuant 
to  the  notice  above  authorized  to  be  given,  and  shall  be  heard  in  oppo- 
sition to  granting  such  leave,  the  court  or  justice  granting  leave  may 
also  direct  a  rule  to  be  entered,  requiring  the  defendants  to  appear  and 
plead  to  such  information  within  fifteen  days  after  service  of  a  copy 
thereof,  and  notice  of  said  rule;  and  in  such  case  it  shall  not  be  neces- 
sary to  issue  a  writ  of  summons. 

Section  9953.      (14068.)     Modified. 

Rec.  17.  Whenever  any  such  writ  shall  be  returned  not  served,  by 
reason  of  the  defendants,  or  the  officers  of  the  defendants  not  being 
found,  the  like  procedings  shall  thereupon  be  had  as  in  the  case  of  ab- 
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sent,  concealed  and  non-resident  defendants  in  chancery  cases,  and  de- 
fault may  be  filed  or  entered  as  in  other  cases  of  service  by  publica- 
tion. 

Tblfl  section  supersedes  sections  99K5    (14070)    and  9956    (14071). 

Sec.  18.  When  several  persons  claim  to  be  entitled  to  the  same  offlke 
or  franchise,  one  information  may  be  filed  against  all  such  persons  in 
order  to  try  their  respective  rights  to  such  office  or  franchise. 

Section   9967.     (14072.)      No   change. 

Sec.  19.  Whenever  any  defendant,  whether  a  natural  person  or  a 
corjwration,  against  whom  an  information  in  the  nature  of  a  quo  war- 
ranto shall  have  been  exhibited,  shall  be  found  or  adjudged  guilty  of 
usurping  or  intruding  into,  or  unlawfully  holding  or  exercising  any 
office,  franchise  or  privilege,  judgment  shall  be  rendered  that  such  de- 
fendant be  ousted,  and  altogether  excluded  from  such  office,  franchise 
or  privilege ;  and  also,  that  &e  attorney  general,  or  the  relator,  if  there 
be  one,  recover  his  costs  against  such  defaidant. 

Section  9959.     (14074.)     No  change. 

Sec.  20.  The  court  may  also,  in  its  discretion^  impose  a  fine  upon  aoy 
such  person  or  corporation  against  whom  such  judgment  shall  be  ren- 
dered, not  exceeding  two  thousand  dollars;  which  toe,  when  collected, 
shall  be  paid  to  the  state  treasurer,  and  shall  by  him  be  distributed  and 
paid  to  the  several  county  treasurers  to  the  credit  of  the  several  library 
funds,  in  the  same  proportions  that  the  income  of  the  primary  school 
fund  was  apportioned  to  the  several  counties,  at  the  then  last  appor- 
tionment of  such  school  moneys. 

Section  9960.      (14075.)      No  change. 

Sec.  21.  Whenever  it  shall  be  found  or  adjudged  that  any  corpora- 
tion against  which  an  information  in  the  nature  of  a  quo  warranto  shall 
have  been  filed,  has,  by  any  misuser,  non-user,  or  surrender,  forfeited 
its  corporate  rights,  privileges  and  franchises,  judgment  shall  be  render- 
ed that  such  corporation  be  ousted  and  altogether  excluded  from  such 
corporate  rights,  privileges  and  franchises,  and  that  the  said  corpora- 
tion be  dissolved ;  or,  in  lieu  of  such  judgment  (except  in  case  of  such 
surrender),  the  court  may  impose  a  fine  not  exceeding  ten  thousand  dol- 
lars upon  said  corporation;  but  such  fine  shall  not  prevent  further 
prosecution  for  any  continuance  or  repetition  of  the  conduct  complained 
of,  to  be  had  on  like  leave  of  the  court  first  had  and  obtained. 

Section  9961.     (14076.)     No  change. 

Sec.  22.  If  judgment  be  rendered  upon  any  such  information  against 
any  corporation,  or  against  any  persons  claiming  to  be  a  corporation, 
the  court  may  cause  the  costs  therein  to  be  collected,  by  execution 
against  the  persons  claiming  to  be  a  corporation,  or  by  attachment 
against  the  directors  or  other  officers  of  any  such  corporation. 

Section  9962.     (14077.)     No  change. 
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Sec  23.  Whenever  any  such  judgment  shall  be  rendered,  any  court 
having  equity  jurisdiction  shall  have  the  same  powers  to  restrain  the 
corporation  against  which  it  is  rendered;  to  appoint  a  receiver  of  its 
property  and  effects;  and  to  take  an  account  and  make  distribution 
thereof  among  its  creditors,  as  in  case  of  the  voluntary  dissolution  of 
a  corporation  and  it  shall  be  the  duty  of  the  attorney  general,  im- 
mediately after  the  rendering  of  any  such  judgment,  to  institute  pro- 
ceedings for  that  purpose  in  said  court. 

SectloD  9063.      (14078.)     No  change. 

Sec.  24.  Whenever  any  such  judgment  shall  be  rendered  against  a 
corporation,  a  copy  of  the  record  of  such  judgment  shall  be  forthwith 
filed  in  the  office  of  the  secretary  of  state;  and  such  secretary  shall 
forthwith  cause  notice  of  the  substance  and  effect  of  such  recovery  to 
be  published  for  four  successive  weeks  in  some  newspaper  printed  at 
the  seat  of  government,  and  in  a  newspaper  printed  in  the  county  where 
the  principal  office  or  place  of  business  of  such  corporation  shall  be,  if 
a  newspaper  be  there  printed. 

Section  9964.      (14079.)      No  change. 

Sec.  25.  Whenever,  by  the  provisions  of  law,  any  property,  real  or 
personal,  shall  be  forfeited  to  the  people  of  this  state,  or  to  any  officers, 
for  their  use,  an  information  for  the  recovery  of  such  property  alleging 
the  grounds  of  such  forfeiture,  may  be  filed  by  the  attorney  general  in 
the  circuit  court;  upon  which  the  like  proceedings  and  judgment  shall 
be  had,  if  the  information  be  to  recover  personal  property,  as  in  per- 
sonal actions,  and  if  to  recover  real  property,  as  in  actions  of  eject- 
ment. 

Section  9966.     (14080.)     Slightly  modified. 

Sec.  26.  An  information  in  the  nature  of  a  quo  warranto  may  be 
filed  in  the  several  circuit  courts  of  this  state,  as  well  as  in  the  supreme 
court,  and  all  of  the  provisions  of  this  chapter  shall  be  applicable  to 
such  proceedings  in  such  circuit  courts,  and  all  powers  conferred  upon 
the  several  judges  of  the  supreme  court  by  this  chapter  are  hereby  con- 
ferred upon  the  judges  of  the  several  circuit  courts  respectively:*  Pro- 
vided, That  no  such  information  shall  be  filed  and  allowed  by  any  such 
circuit  court  against  any  judge  of  the  supreme  court  or  any  state  officer. 

Section   9966.      (14081.)      Modified. 

Sec.  27.  Informations  under  this  chapter  may  be  filed  by  the  prose- 
cuting attorney  of  the  proper  county,  on  his  own  relation,  or  that  of 
any  citizen  of  the  county,  without  leave  of  the  court,  or,  by  any  citizen 
of  the  county  by  special  leave  of  the  court  or  a  judge  thereof. 

Section  9967.     (14082.)     Slightly  modified. 
43 
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CHAPTER  XXXIX. 

COMPBLLING    DELIVERY    OF    OFFICIAL    BOOKS    AND    PAPERS. 

Section  1.  Whenever  any  person  shall  be  removed  from  office,  or 
the  term  for  which  he  shall  have  been  elected  or  appointed  shall  expire, 
he  shall,  on  demand,  deliver  over  to  his  successor  all  the  books  and 
papers  in  his  custody  as  such  officer,  or  in  any  way  appertaining  to  his 
office,  and  every  person  violating  this  provision  shall  be  deemed  guilty 
of  a  misdemeanor. 

Section   0843.      (13058.)      No  change. 

Sec.  2.  If  any  person  shall  refuse  or  neglect  to  deliver  over  to  his 
successor,  any  books  or  papers,  as  required  in  the  preceding  section,  snch 
successor  may  make  complaint  thereof  to  any  judge  of  a  court  of  record, 
or  to  any  circuit  court  commissioner  for  the  county  where  the  person 
so  refusing  shall  reside. 

Section  9844.      (13959.)      No  change. 

Sec.  3.  If  such  officer  be  satisfied  by  the  oath  of  the  plaintiff  and 
such  other  testimony  as  may  be  offered,  that  any  such  books  or  papers 
are  withheld,  he  shall  grant  an  order,  directing  the  person  so  refusing 
to  show  cause  before  him,  within  a  reasonable  time,  why  he  should  not 
be  compelled  to  deliver  the  same. 

Section   9845,      (139«0.>      No  change. 

Ret.  4.  At  the  time  so  appointed,  or  at  any  other  time  to  which  the 
matter  may  be  adjourned,  upon  due  proof  being  made  of  the  service 
of  such  order,  such  officer  shall  proceed  to  inquire  into  the  matters  set 
forth  in  the  complaint. 

Section  9846.      (13901.)      No  change. 

Rfx*.  5.  If  the  person  charged  with  withholding  such  books  and 
papers,  shall  make  proof  satisfactory  to  such  officer,  that  he  has  truly 
delivered  over  to  his  successor  all  such  books  and  papers  in  his  custody, 
or  appertaining  to  his  office,  within  his  knowledge,  all  further  proceed- 
ings before  such  officer  shall  cease,  and  the  person  complained  against 
shall  be  discharged. 

Section  9847.     (13962.)      ModlSod. 

Sec.  6.  If  the  person  complained  against  shall  not  make  such  satis- 
factory proof,  and  it  shall  appear  that  any  such  books  or  paper  are 
withheld,  the  officer  before  whom  such  proceedings  shall  be  had  shall. 
by  warrant,  commit  the  person  so  withholding  to  the  jail  of  the  comity, 
there  to  remain  until  he  shall  deliver  such  books  and  papers,  or  be  other- 
wise discharged  according  to  law. 

Section  9848.      (13963.)      Modified. 
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Sec.  7.  In  the  case  stated  in  the  last  section,  if  required  by  the  plain- 
tiff, such  officer  shall  also  issue  his  warrant  directed  to  the  sheriff  or 
any  constable  of  the  county,  commanding  them,  in  the  day  time,  to 
search  such  places  as  shall  be  designated  in  such  warrant,  for  such  books 
and  papers  as  belonged  to  the  officer  so  removed,  or  whose  term  of  office 
expired,  in  his  official  capacity,  and  which  appertained  to  such  office, 
and  seize  and  bring  them  before  the  officer  issuing  such  warrant. 

Section  9849.      (13964.)      No   change. 

Sec.  8.  Upon  any  books  or  papers  being  brought  before  such  officer, 
by  virtue  of  such  warrant,  he  shall  inquire  and  examine  whether  the 
same  appertain  to  the  office,  from  which  the  officer  so  refusing  to  de- 
liver was  removed,  or  of  which  the  term  expired,  and  if  the  same  pertain 
to  such  office,  he  shall  cause  them  to  be  delivered  to  the  plaintiff. 

Section    9850.      (13965.)      No    change. 

Sec,  9.  If  any  person  appointed  or  elected  to  any  office  shall  die, 
or  his  office  shall  in  any  way  become  vacant,  and  any  books  or  papers 
belonging  or  appertaining  to  such  office  shall  come  to  the  hands  of  any 
person,  the  successor  in  any  such  office  may,  in  like  manner  as  herein- 
before prescribed,  demand  such  books  or  papers  from  the  person  having 
the  same  in  his  possession ;  and  if  withheld,  an  order  may  be  obtained, 
and  the  person  charged  may  in  like  manner  make  affidavit  of  the  de- 
livery of  all  such  books  and  papers  that  ever  came  to  his  possession; 
and  in  case  of  omission  to  make  such  satisfactory  proof,  and  to  deliver 
up  the  books  and  papers  so  demanded,  such  person  may  be  committed 
to  jail,  and  a  search  warrant  may  be  issued,  and  the  property  seized 
may  be  delivered  to  the  plaintiff,  as  hereinbefore  prescribed. 

Section  0861.      (18966.)     Modlfled. 
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CHAPTER  XL. 

THE   VOLUNTARY    DISSOLUTION    OF    CORPORATIONS    AND    WINDING    UP  OF  COfi- 
PORATIONS  WH08B  TESMS  HAVB  EXPIRED. 

Of  the  Voluntary  Dissolution  of  Corporations. 

Section  1.  Whenever  the  directors,  trustees  or  other  officers  having 
the  management  of  the  concerns  of  any  corporation,  or  the  majority  of 
them,  shall  discover  that  the  stock,  property  and  effects  of  such  corpora- 
tion have  been  so  far  reduced  by  losses  or  otherwise,  that  it  will  not 
be  able  to  pay  all  just  demands  to  which  it  may  be  liable,  or  to  afford  a 
reasonable  security  to  those  who  may  deal  with  such  corporation,  or 
whenever  such  directors,  trustees  or  officers,  or  a  majority  of  them,  shall, 
for  any  reason,  deem  it  beneficial  to  the  stockholders  that  such  corpora- 
tion should  be  dissolved,  they  may  apply  to  any  court  having  equity 
jurisdiction,  by  petition,  for  a  decree  dissolving  such  corporation,  pur- 
suant to  the  provisions  of  this  chapter. 

Section  10852.     (18C60.)     No  change. 

Sec.  2.  Every  such  application  shall  contain  a  statement  of  the  rea- 
sons which  induced  the  applicants  to  desire  a  dissolution  of  the  cor- 
poration; and  there  shall  be  annexed  thereto: 

1.  A  full,  just  and  true  inventory  of  all  the  estate,  both  real  and 
personal,  in  law  and  equity,  of  such  corporation,  and  of  all  the  books, 
vouchers  and  securities  relating  thereto; 

2.  A  full,  just  and  true  account  of  the  capital  stock  of  such  corpora- 
tion, specifying  the  names  of  the  stockholders,  their  residence  when 
known,  the  number  of  shares  belonging  to  each,  the  amount  paid  in  upon 
such  shares  respectively,  and  the  amount  still  due  thereon; 

3.  A  statement  of  all  incumbrances  on  the  property  of  such  corpora- 
tion; 

4.  A  full  and  true  account  of  all  the  creditors  of  such  corporation 
and  of  all  engagements  entered  into  by  such  corporation,  which  may 
not  have  been  fully  satisfied  and  cianceled,  specifying  the  place  of  resi- 
dence of  each  creditor  and  of  every  person  to  whom  such  engagements 
were  made,  if  known,  and  if  not  known,  the  fact  to  be  so  stated;  the 
sum  owing  to  each  creditor;  the  nature  of  each  debt  or  demand;  and 
the  true  cause  and  consideration  of  such  indebtedness  in  each  case. 

Section   10S58.      (13C61.)      No  change. 

Sec.  3.  To  every  such  petition  there  shall  also  be  annexed  an  affidavit 
of  the  applicants,  that  the  facts  stated  in  such  application  and  the 
accounts,  inventories  and  statements  contained  therein  or  annexed 
thereto,  are  just  and  true,  so  far  as  the  applicants  respectively  know,  or 
have  the  means  of  knowing. 

Section  10854.     (18562.)     No  change. 
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Sec.  4.  Upon  such  petition,  accounts,  inventories  and  aflSdavits  be- 
ing filed,  an  order  shall  be  entered  requiring  all  persons  interested  in 
such  corporation  to  show  cause,  if  any,  they,  have,  why  such  corpora- 
tion should  not  be  dissolved,  before  some  circuit  court  commissioner, 
to  be  named  in  such  order,  at  some  time  and  place  to  be  therein  speci- 
fied, not  less  than  three  months  from  the  date  thereof. 

Section    108:^5.      (1356."..)      No   substantial   change. 

Sec.  5.  Notice  of  the  contents  of  such  order  shall  be  published  once 
in  each  week  for  three  weeks  successively,  in  such  paper  as  the  court 
may  direct,  and  in  a  newspaper  published  in  the  county  where  the  prin- 
cipal place  of  conducting  the  business  of  such  corporation  shall  be  situ- 
ated, if  any  newspaper  be  published  in  such  county. 

Section   10856.      (18564.)      No  change. 

Sec.  6.  On  the  day  appointed  in  such  order,  such  circuit  court  com- 
missioner shall  proceed  to  hear  the  allegations  and  proofs  of  the  parties, 
and  shall  take  testimony  in  relation  thereto,  and  shall,  with  all  con- 
venient speed,  report  the  same  to  the  court,  with  a  statement  of  the 
propery,  effects,  debts,  credits  and  engagements  of  such  corporation,  and 
of  all  other  matters  and  things  pertaining  to  such  corporation. 

Section   10857.      (13565.)      No   substantial   change. 

Sec.  7.  Such  circuit  court  commissioner  shall  be  entitled  to  the  use 
of  the  original  petition  and  schedules  annexed  thereto,  if  he  require 
the  same,  by  an  order  on  the  clerk  of  the  court  with  whom  they  may  be 
deposited,  and  shall  return  the  same  with  his  report. 

Section  10858.     (13566.)     No  substantial  change. 

Sec.  8.  Upon  the  coming  in  of  the  report  of  the  circuit  court  com- 
missioner, if  it  shall  appear  to  the  court  that  such  corporation  is  in- 
solvent or  that  for  any  reason  a  dissolution  thereof  will  be  beneficial  to 
the  stockholders,  and  not  injurious  to  the  public  interests,  a  decree 
shall  be  entered,  dissolving  such  corporation,  and  appointing  one  or 
more  receivers  of  its  estate  and  effects;  and  such  corporation  shall 
thereupon  be  dissolved,  and  shall  cease. 

Section   10850.      (13507.)      No  substantial  change. 

Sec.  9.  Any  of  the  directors,  trustees  or  other  officers  of  such  cor- 
poration, or  any  of  its  stockholders,  or  any  other  suitable  person  or  per- 
sons, may  be  appointed  receivers,  who,  upon  entering  upon  the  duties 
of  their  appointment  shall  give  such  security  to  the  people  of  this  state, 
and  in  such  penalty,  as  the  court  shall  direct,  conditioned  for  the  faith- 
ful discharge  of  the  duties  of  their  appointment,  and  for  the  due  account- 
ing for  all  moneys  and  effects  received  by  them  as  such  receivers. 

Section   10860.      (13568.)      No  substantial  change. 

Sec.  10.  Such  receivers  shall  be  vested  with  all  the  estate,  real  and 
personal,  of  such  corporation,  from  the  time  of  their  having  filed  the 
security  hereinbefore  required,  and  shall  be  trustees  of  such  estate  for 


Digitized  by 


Google 


342 
the  benefit  of  the  creditors  of  such  corporation,  and  of  its  stockholders. 

Section   10S61.      (1P5U0.)      No   change. 

Sbc.  11.  Such  receivers  shall  have  all  the  power  and  authority  con- 
ferred by  law  upon  trustees  to  whom  an  assignment  of  the  estate  of  an 
insolvent  debtor  may  be  made  pursuant  to  the  provisions  of  chapter 
forty-two  of  this  act ;  and  shall  also  have  power  to  continue  the  hnsi- 
ness  of  such  corporation  for  a  period  not  exceeding  sixteen  months,  and 
to  sell  the  property  and  assets  of  such  corporation  at  private  sale  in 
the  usual  course  of  its  business  for  cash  or  on  the  usual  terms  of  credit, 
or  to  sell  the  property  of  such  corporation  in  distinct  parcels  or  in 
bulk ;  Provided,  That  a  sale  not  in  the  usual  course  of  business  shall 
be  made  subject  to  confirmation  by  the  court :  And  Provided^  further 
That  the  court  in  which  such  proceeding  is  pending  may,  on  application 
of  any  party  interested,  if  convinced  that  the  continuance  of  such  busi- 
ness is  not  subserving  the  best  interests  of  the  parties  concerned,  direct 
the  suspension  of  such  transactions  and  order  the  sale  of  the  property  in 
bulk  or  in  parcels. 

Section  10862   <  J 8570)   at  amended  by  act- 96,  190G.     No  substantial  chance. 

Sex?.  12.  If  there  shall  be  any  sum  remaining  due  upon  any  share  of 
Stock  subscribed  in  such  corporation,  the  receiver  shall  immediately  pro- 
ceed and  recover  the  same  unless  the  person  so  indebted  shall  be  wholly 
insolvent,  and  for  that  purpose  may  file  his  bill  in  any  court  having  equity 
jurisdiction,  or  may  commence  and  prosecute  an  action  at  law  for  the 
recovery  of  such  sum,  without  the  consent  of  any  creditors  of  such  cor- 
poration. 

Section  108«3.      n?.r»71.)      No  chnnj?e. 

Sec.  13.  The  receivers,  immediately  on  their  appointment,  shall  give 
notice  thereof,  which  shall  contain  the  same  matters  required  by  law  in 
notices  of  trustees  of  insolvent  debtors;  and  in  addition  thereto  shall 
require  all  persons  holding  any  open  or  subsisting  contract  of  such  cor- 
poration, to  present  the  same  in  writing,  and  in  detail,  to  such  receivers, 
at  the  tfme  and  place  in  such  notice  specified ;  which  shall  be  published 
once  in  each  week  for  six  successive  weeks  in  such  paper  as  the  court 
may  direct,  and  in  a  newspaper  printed  in  the  county  where  the  prin- 
cipal place  of  conducting  the  business  of  such  corporation  shall  have 
been  situated,  if  such  newspaper  be  there  published. 

Section    10804.      (i;:r»72.)      No   change. 

Sec.  14.  All  sales,  assignments,  transfers,  mortgages,  and  convey- 
ances of  any  part  of  the  estate,  real  or  personal,  including  things  in 
action,  of  every  such  corporation,  made  after  the  filing  of  the  petition 
for  a  dissolution  thereof,  in  payment  of,  or  as  security  for,  any  exist- 
ing or  prior  debt,  or  for  any  other  consideration,  and  all  judgments  con- 
fessed by  such  corporation  after  that  time,  shall  be  absolutely  void  as 
against  the  receivers  who  may  be  appointed  on  such  petition,  and  as 
against  the  creditors  of  such  corporation. 

Section  10866.     (18578.)     No  change. 
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Sec.  15.  After  the  first  publication  of  the  notice  of  the  appointment 
of  receivers,  every  person  having  possession  of  any  property  belonging 
to  such  corporation,  and  every  person  indebted  to  such  corporation, 
shall  account  and  answer  for  the  amount  of  such  debt,  and  for  the  value 
of  such  property  to  the  said  receivers ;  and  all  the  provisions  of  law  in  re- 
spect to  trustees  of  insolvent  debtors,  the  collection  and  preservation 
of  the  property  of  such  debtors,  the  concealment  and  discovery  thereof, 
and  the  means  of  enforcing  such  discovery,  shall  be  applicable  to  the 
receivers  so  appointed^  and  to  the  property  of  such  corporation. 

Section  10866.     (13574.)     No  change. 

Sec.  16.  Such  receivers  shall  have  the  same  power  to  settle  any  con- 
troversy that  shall  arise  between  them  and  any  debtors  or  creditors  of 
such  corporation,  by  a  reference,  as  is  given  by  law  to  trustees  of  in- 
solvent debtors,  and  the  same  proceedings  shall  be  had  for  that  purpose, 
and  with  the  like  effect;  and  application  may  be  made  to  any  officer 
authorized  to  appoint  such  referees  on  the  application  of  the  trustees  of 
insolvent  debtors,  who  shall  proceed  therein  in  the  same  manner;  and 
the  referees  shall  proceed  in  like  manner  and  file  their  report  with  the 
like  effect  in  all  respects. 

Section  10867.      (13575.)      No  change. 

Sec.  17.  The  receivers  shall  be  subject  to  all  the  duties  and  obliga- 
gations  imposed  by  law  on  trustees  of  insolvent  debtors,  so  far  as  they 
may  be  applicable,  except  where  other  provisions  are  herein  made,  and 
they  shall  call  a  general  meeting  of  the  creditors  of  such  corporation 
within  four  months  from  the  time  of  their  appointment,  when  all 
accounts  and  demands  in  favor  of  and  against  such  corporation,  and 
all  its  open  and  subsisting  contracts  shall  be  ascertained  and  adjusted, 
as  far  as  may  be,  and  the  amount  of  moneys  in  the  hands  of  the  re- 
ceivers declared. 

Section  10868.      (13576.)     No  change. 

Sec.  18.  If  there  shall  be  any  open  and  subsisting  engagements  or 
contracts  of  such  corporation,  which  are  in  the  nature  of  insurances 
or  contingent  engagements  of  any  kind,  the  receivers  may,  with  the  con- 
sent of  the  party  holding  such  engagement,  cancel  and  discharge  the 
same  by  refunding  to  such  party  the  premium  or  consideration  paid 
thereon  to  such  corporation,  or  so  much  thereof  as  shall  be  in  the  same 
proportion  to  the  time  which  shall  remain  of  any  risk  assumed  by  such 
engagement,  as  the  whole  premium  bore  to  the  whole  term  of  such  risk ; 
and  upon  such  amount  being  paid  by  such  receivers  to  the  person  hold- 
ing or  being  the  legal  owner  of  such  engagement,  it  shall  be  deemed 
canceled  and  discharged  as  against  such  receivers. 

Section   10869.      (13577.)      No  change. 

Sec.  19.  Such  receivers  shall,  in  addition  to  their  actual  disburse- 
ments, be  entitled  to  such  commissions  as  the  court  shall  allow,  not  ex- 
ceeding the  sum  allowed  by  law  to  executors  and  administrators. 

Section   10870.     (13578.)     No  change. 
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8ec.  20.  The  receivers  shall  retain  out  of  the  moneys  in  their  hands, 
a  sufficient  amount  to  pay  the  sums  which  they  are  hereinbefore  author- 
ized to  pay  for  the  purpose  of  canceling  and  discharging  any  open  or 
subsisting  engagements. 

Section   10871.      (13579.)      No  change. 

Sec.  21.  If  any  suit  be  pending  against  the  corporation,  or  against 
the  receivers,  for  any  demand,  the  receivers  may  retain  the  proportion 
which  would  belong  to  such  demand,  if  established,  and  the  necessary 
costs  in  their  hands,  to  be  applied  according  to  the  event  of  such  suit. 
or  to  be  distributed  in  a  second  or  other  dividend. 

Section  10872.      (ISnSO.)      No  chanj^e. 

Sec.  22.  The  receivers  shall  distribute  the  residue  of  the  moneys  in 
their  hands  among  all  those  who  have  exhibited  their  claims  as  creditors, 
and  whose  debts  have  been  ascertained,  as  follows: 

1.  All  debts  entitled  to  a  preference  under  the  laws  of  the  United 
States,  or  of  this  state; 

2.  Executions  actually  levied  against  such  corporations  to  the  ex- 
tent of  the  proi)erty  on  which  they  shall  respectively  be  levied,  and 
according  to  their  legal  priority; 

3.  (Creditors  having  made  special  deposits,  if  such  deposits  remain 
in  kind; 

4.  AH  other  ci'editors  of  such  corporation,  in  proportion  to  their 
respective  demands,  without  giving  any  preference  to  debts  due  on 
specialties. 

Section   10873.      ( 13581.)      Modified. 

Set.  23.  If  the  whole  of  the  estate  of  such  corporation  be  not  dis- 
tributed on  the  first  dividend,  the  receiver  shall,  within  one  year  there 
after,  and  within  sixteen  months  after  their  appointment,  unless  the 
court  by  order  shall  extend  the  time  therefor,  make  a  second  dividend 
of  all  the  moneys  in  their  hands  among  the  creditors  entitled  thereto; 
of  Avhich,  and  that  the  same  will  be  a  final  dividend,  notice  shall  be 
published  once  in  each  week  for  three  weeks  successively,  in  such  paper 
as  the  court  may  direct,  and  in  a  newspaper  printed  in  the  county  where 
the  principal  place  of  business  of  such  corporation  w^as  situated,  if  there 
be  such  newspaper. 

Section    10S74.      (l.^r.82.)      Modified. 

Sec.  24.  Such  second  dividend  shall  be  made  in  all  respects  in  the 
same  manner  as  herein  prescribed  in  relation  to  the  first  dividend,  and 
no  other  shall  be  made  thereafter  among  the  creditors  of  such  corpora- 
tion, unless  ordered  by  the  court,  except  to  the  creditors  having  suits 
against  it,  or  against  the  receivers,  pending  at  the  time  of  such  second 
dividend,  and  except  of  the  moneys  which  may  be  retained  to  pay  such 
creditors;  but  every  creditor  who  shall  have  neglected  to  exhibit  his 
demand  before  the  first  dividend,  and  who  shall  deliver  his  account  to 
the  receivers  before  such  second  dividend,  shall  receive  the  sum  he  would 
lave  been  entitled  to  on  the  first  dividend,  before  any  distribution  be 
made  to  the  other  creditors. 


Section   10875.      (13583.)      No  cbange. 
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Sec.  25.  After  such  second  dividend  shall  have  been  made,  the  re- 
ceivers shall  not  be  answerable  to  any  creditor  of  such  corporation,  or 
to  any  person  having  claims  against  such  corporation,  by  virtue  of  any 
open  or  subsisting  engagement,  unless  the  demand  of  such  creditor  shall 
have  been  exhibited,  and  the  engagements  upon  which  such  claims  are 
founded,  shall  have  been  presented  to  the  said  receivers,  in  detail  and 
in  writing,  before  or  at  the  time  specified  by  them  in  their  notice  of  a 
second  dividend. 

Section  10876  (13584.)     No  change. 

Sec.  26.  After  a  final  dividend  is  made,  and  the  debts  of  any  such 
corporation  are  paid,  if  there  shall  remain  any  surplus  in  the  hands  of 
the  receivers,  they  shall  distribute  the  same  among  the  stockholders  of 
such  corporation,  in  proportion  to  the  respective  amounts  paid  by  them, 
severally,  on  their  shares  of  stock. 

Section   10877.      (13585.)      No  change. 

Sec.  27.  When  any  suit  pending  at  the  time  of  the  final  dividend, 
shall  be  .terminated,  they  shall  apply  the  moneys  retained  in  their  hands 
for  that  purpose,  to  the  payment  of  the  amount  recovered,  and  their 
necessary  costs  and  expenses;  and  if  nothing  shall  have  been  recovered, 
they  shall  distribute  such  moneys,  after  deducting  their  expenses  and 
costs,  among  the  creditors  and  stockholders  of  the  corporation,  in  the 
same  manner  as  herein  directed  in  respect  to  a  second  dividend. 

Section  10878.     (13586.)     No  change. 

Sec.  28.  The  receiver  shall  be  subject  to  the  control  of  the  court, 
and  may  be  compelled  to  account  at  any  time;  they  may  be  removed  by 
the  court,  and  any  vacancy  created  by  such  removal  or  by  death  or 
otherwise,  may  be  supplied  by  the  court. 

Section  10879.     (13587.)     No  change. 

Sex:.  29.  Within  three  months  after  the  time  herein  prescribed  for 
making  a  second  dividend,  the  receivers  shall  render  a  full  and  accurate 
account  of  their  proceedings  to  the  court,  which  shall  be  referred  to  a 
circuit  court  commissioner  to  examine  and  report  thereon. 

Section  10880.      (13588.)     No  substantial  change. 

Sec.  30.  Previous  to  rendering  such  account,  the  receivers  shall  in- 
sert a  notice  of  their  intention  to  present  the  same,  once  in  each  week 
for  three  weeks  successively,  in  such  paper  as  the  court  may  direct,  and 
in  a  newspaper  of  the  county  in  which  notices  of  dividends  are  herein 
required  to  be  published,  if  there  be  one,  specifying  the  time  and  place 
at  which  such  account  will  be  rendered. 

Section  10881.     (13689.)     No  change. 

Sec.  31.  The  circuit  court  commissioner  to  whom  such  account  shall 
be  referred,  shall  hear  and  examine  the  proofs,  vouchers  and  documents 
oflfered  for  or  against  such  account,  and  shall  report  thereon  fully  to 
the  court. 

Section  10882.     (18590.)     No  substantial  change. 
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Sec.  32.  Upon  the  coming  in  of  such  report,  the  court  shall  hear  the 
allegations  of  all  concerned  therein,  and  shall  allow  or  disallow  such 
account,  and  decree  the  same  to  be  final  and  conclusive  upon  all  the 
creditors  of  such  corporation,  upon  all  persons  who  have  claims  against 
it  upon  any  open  op  subsisting  engagements,  and  upon  all  the  stock- 
holders of  such  corporation. 

Section    10883.      (13591. >      No  change. 

Sec.  33.  Such  receivers  shall  also  account  from  time  to  time  m  the 
same  manner,  and  with  the  like  effect,  for  all  moneys  which  shall  come 
to  their  hands  after  the  rendering  of  such  account  as  hereinbefore  pro- 
vided, and  for  all  moneys  which  shall  have  been  retained  by  them  for 
any  of  the  purposes  hereinbefore  specified,  and  shall  pay  into  court  all 
unclaimed  dividends. 

Section  10884.      (13592.)     No  change. 

Sec.  34.  The  provisions  of  this  chapter  shall  not  extend  to  any  in- 
corporated library  or  lyceum  society;  to  any  religious  corporation,  or 
any  incorporated  academy  or  select  school,  not  organized  for  pecuniary 
profit ;  nor  to  the  proprietors  of  any  burying  ground  incorporated  under 
the  laws  of  this  state. 

Section    10885.      (13593.)      Modified. 

Sec.  35.  The  dissolution  of  a  corporation  by  a  decree  of  the  court, 
or  by  the  expiration  of  its  charter,  or  otherwise,  shall  not  abate  any  suit 
or  proceedings  in  favor  of  such  corporation  which  shall  have  been  pend- 
ing at  the  time  of  such  dissolution;  but  all  such  suits  or  proceedings 
may  be  continued  by  the  receivers  who  shall  have  been  appointed  for 
such  corporation  by  the  court,  or  by  the  trustees  on  whom  the  estate 
and  effects  of  such  corporation  shall  have  devolved,  in  the  name  of  such 
corporation,  or  in  the  names  of  such  receivers  or  trustees,  who  may  be 
substituted  as  plaintiffs  under  the  direction  of  the  court  in  which  the 
suit  shall  be  pending,  and  subject  to  such  order  as  the  court  may  deem 
expedient,  in  relation  to  the  payment  or  security  of  costs. 

Section  10886.     (13594.)     No  change. 

Sbc.  36.  Whenever  a  receiver  of  the  property  and  effects  of  a  cor- 
poration has  been  appointed  before  its  dissolution,  or  afterwards,  new 
suits  shall  be  brought  and  carried  on  by  any  such  receivers  in  their  own 
names  as  such. 

Section  10887.      (13595.)      Modified. 

Sex:.  37.  No  suit  commenced  in  the  name  of  any  such  receiver,  shall 
be  abated  by  his  removal  or  death;  but  the  same  may  be  continued  in 
the  name  of  the  remaining  receiver,  if  there  be  one,  or  in  the  name  of 
the  successor  of  the  receiver  so  removed  or  deceased. 

Section  10888.      (13596.)      Modified. 

Sec.  38.  The  court  in  which  any  suit  or  proceeding  against  a  cor- 
poration which  shall  have  been  dissolved  by  a  decree  in  chancery  or 
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otherwise,  shall  he  pending  at  the  time  of  such  dissolution,  shall  have 
power,  on  the  application  of  either  party  thereto,  to  make  an  order  for 
the  continuance  of  such  suit  or  proceeding,  and  the  same  may  thereafter 
be  continued  until  a  final  judgment  or  decree  shall  be  had  therein. 

Section    10889.      (13597.)      No  change. 

Sec.  39.  Any  corporation,  person  or  persons  claiming  to  be  aggriev- 
ed by  any  decree  or  final  order  of  any  circuit  court  in  chancery  in  any 
proceedings  mentioned  in  this  chapter,  may  appeal  therefrom  to  the 
supreme  court  as  in  other  cases. 

Section   10890.      (13598.)      Modified. 

OP  THE  WINDING  UP  OP  MINING  AND   MANUPACTTURING  CORPORATIONS  WHOSE 

CHARTESRS    HAVE)  EXPIRED. 

Sec.  40.  Any  corporation  heretofore  or  hereafter  to  be  organized 
under  the  laws  of  this  state  for  the  purpose  of  carrying  on  the  business 
of  mining,  smelting  or  manufacturing,  under  general  acts  of  the  legisla- 
ture authorizing  such  organization,  or  under  any  special  act  of  the  legis- 
lature organizing  such  corporation,  whose  term  of  existence  as  fixed  by 
its  articles  of  association  or  organization  or  by  such  special  act,  and 
whose  further  term  for  winding  up  its  business  allowed  by  the  laws  of 
this  state  has  expired  or  shall  expire  (no  other  valid  proceedings  having 
been  completed,  to  wind  up  its  corporate  affairs),  may  be  wound  up  and 
its  assets  disposed  of  and  distributed  pursuant  to  the  provisions  of  sec- 
tions forty  to  forty-six  inclusive  of  this  chapter :  Provided^  That  noth- 
ing in  this  chapter  contained  shall  be  construed  to  prevent  the  reorgan- 
ization or  the  extension  of  the  renewal  of  the  corporate  term  on  the 
part  of  corporations  authorized  by  law  so  to  act,  nor  to  affect  or  impair 
the  organization  rights  of  property  of  any  de  facto  corporation  active- 
ly carrying  on  its  proper  business. 

*    Section  7083   (7851)  as  amended  by  act  10,  1903.     No  substantial  change. 

Sec.  41.  Any  stockholder  (whether  his  title  to  the  stock  be  legal, 
equitable,  absolute  or  in  trust)  in  such  corporation,  or  any  creditor  of 
such  corporation  whose  demand  is  in  full  force  and  is  not  barred  by  any 
statute  of  limitations,  may  file  a  verified  bill  in  the  circuit  court  in 
chancery  of  any  county  of  this  state  in  which  any  of  the  real  or  personal 
property  of  such  corporation  may  be  situated,  for  the  purpose  of  wind- 
ing up  the  affairs  of  such  corporation  and  disposing  of  and  distributing 
its  property  among  the  persons  entitled  thereto,  which  bill  shall  set 
forth  in  substance: 

1.  The  nature  of  plaintiff's  interest  in  the  property,  the  date  of 
organization  of  the  corporation  or  the  date  of  approval  of  the  special 
act  under  which  it  may  have  been  organized^  with  the  title  of  such  act, 
as  the  case  may  be,  its  term  of  corporate  existence  and  a  copy  of  its 
articles  of  association,  if  any,  if  the  same  be  on  file  or  of  record  in  the 
office  of  the  secretary  of  state  or  county  clerk,  or  if  such  corporation 
be  organized  by  special  act,  then  a  copy  of  such  special  act ; 

2.  A  statement  of  the  assets,  real  and  personal,  belonging  either  in 
law  or  equity  to  such  corporation,  so  far  as  is  known  to  plaintiff ; 

3.  A  statement  of  the  amount  of  capital  stock  and  of  the  amount 
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thereof  paid  in,  if  known,  together  with  the  names  of  stockholders,  their 
residence  and  the  number  of  shares  owned  bv  them  as  shown  in  the  last 
report  of  the  officers  of  the  corporation  on  file  in  the  office  of  the  sec- 
retary of  state  or  county  clerk,  if  any  such  report  has  been  filed  and 
can  be  found  therein,  and  if  there  be  no  such  report  on  file,  then  the 
foregoing  facts  shall  be  set  forth  as,  and  in  so  far  as  they  may  appear, 
by  the  articles  of  association  or  organization  on  file  in  the  office  of  the 
secretary  of  state  or  county  clerk,  if  any  such  there  be,  or  by  the  special 
act  of  the  legislature  organizing  such  corporation :  Provided,  That  if 
the  stock  books  of  the  corporation  are  accessible  to  plaintiff,  he  shall 
also  state  the  names  of  the  stockholders,  their  place  of  residence,  and 
the  number  of  shares  held  by  each,  in  so  far  as  in  such  books  they  ap- 
pear; 

4.  A  statement  of  all  incumbrances  upon  any  of  the  property  of  the 
corporation,  together  with  all  adverse  claims  upon  the  same,  with  the 
names  and  residence  of  the  persons  holding  or  asserting  the  same,  so 
far  as  known  to  plaintiff; 

5.  A  statement  of  the  debts  of  the  corporation,  if  any,  the  nanaes 
and  residence  of  all  its  creditors,  the  nature  of  their  demands  and  the 
consideration  of  any  such  indebtedness,  so  far  as  known  to  plaintiff; 

6.  If  the  creditors  or  owners  of  the  stock  of  such  corporation,  or  any 
of  them,  are  unknown  to  the  plaintiff,  the  bill  shall  set  forth  that  fact, 
and  the  bill  shall  aver  that  it  is  filed,  not  only  on  behalf  of  plaintiff, 
but  also  of  all  other  persons  interested  in  the  property  of  the  corporation, 
whether  as  stockholders,  creditors  or  otherwise,  who  may  choose  to 
come  in  as  parties  plaintiff  and  share  the  expense  of  the  proceedings; 

7.  Such  bill  shall  pray  that  the  affairs  of  the  corporation  be  wound 
up  and  its  assets  disposed  of  and  distributed,  and  may  pray  for  the 
appointment  of  a  receiver  of  its  property,  and  may  contain  any  other 
appropriate  averments  of  fact  and  pray  for  any  other  appropriate  re- 
lief. 

Section  7084    (7852)   as  amended  by  act  10,  1903.     Modified. 

Sec.  42.  Such  corporation  shall  be  made  a  party  defendant  by  its 
corporate  name;  all  persons  claiming  any  incumbrances  upon  the  prop- 
erty thereof,  may  be  parties  defendant.  It  shall  not  be  necessary  to 
make  any  stockholder  or  creditor  of  such  corporation,  a  party  defend- 
ant. 

Section  7086.     (7854.)     Modified. 

Sdc.  43.  Process  for  appearance  may  be  issued  and  served,  and 
orders  of  publication  in  proper  cases  made  and  published  in  the  same 
manner,  and  with  like  effect  as  in  other  chancery  cases.  The  subsequent 
proceedings  in  such  cause. shall  be  the  same  so  far  as  applicable,  as  are 
provided  for  in  the  case  of  a  voluntary  dissolution  of  corporations. 

Supersedes  sections  7088   (7856).  7089   (7857)   and  7090   (7858). 

Sec.  44.  The  court,  or  the  judge  thereof,  may  at  any  time,  on  proper 
application  of  plaintiff,  and  notice  to  the  proper  parties,  to  be  given 
personally  or  by  publication  in  such  manner  as  the  court  or  judge  there- 
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of  may  order,  appoint  a  receiver  of  the  property  of  the  corporation. 

Part  of  section  7091.     (7859.) 

Sec.  45.  Such  receiver  shall  be  vested  with  all  the  estate,  real  and 
personal,  of  such  corporation,  and  shall,  under  the  direction  of  the 
court,  proceed  to  wind  up  the  affairs  of  such  corporation,  and  distribute 
its  assets  among  its  creditors  and  stockholders,  in  the  same  manner  as 
near  as  may  be,  as  is  provided  by  law  in  the  case  of  voluntary  dissolu- 
tion of  corporations. 

Supersedes  sections  7092  (7860),  7093  (7801).  7094  (7862),  7095  (7863),  7096  (7864). 
7097  (7865).  7099  (7867).  7100  (7868)  and  7101  (7869).  Sections  7102.  7108  and  7104 
repealed  as  covered  by  general  provisions  relating  to  chancery  appeals. 

Sec.  46.  In  case  the  claim  of  the  plaintiff  to  be  a  stockholder  or 
creditor  of  such  corporation  shall  fail  or  be  disproved,  the  proceeding 
may  go  on  at  the  desire  and  for  the  benefit  of  any  other  stockholder 
or  stockholders,  creditor  or  creditors,  who  may  have  appeared  in  such 
proceeding,  and  whose  right  to  continue  the  same  shall  be  made  to  ap- 
pear. 

Section  7098.     (7866.)     No  substantial  change. 
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CHAPTER  XLI. 

PROCDBDINGS   AGAINST    CORPORATIONS    IN    CHANCBEY. 

Section  1.  Upon  a  bill  being  filed  nnder  the  direction  of  the  attor- 
ney general,  in  any  court  having  equity  jurisdiction,  the  court  shall  have 
power  to  restrain  by  injunction,  any  corporation  from  assuming  or 
exercising  any  franchise,  liberty  or  privilege,  or  transacting  any  bnsi- 
ness  not  authorized  by  the  charter  of  such  corporation ;  and  in  the  same 
manner  to  restrain  any  individuals  from  exercising  any  corporate  rights, 
privileges  or  franchises,  not  granted  to  them  by  any  law  of  this  state. 

Section  9705.     (13628.)     No  change. 

Set.  2.  Such  injunction  may  be  issued  before  the  coming  in  of  the 
answer,  upon  satisfactory  proof  that  the  defendants  complained  of  have 
usurped,  exercised  or  claimed,  any  franchise,  privilege,  liberty  or  cor- 
porate right  not  granted  to  them,  and  after  the  coming  in  of  the  answer, 
such  injunction  may  be  continued  until  judgment  at  law  shall  have  been 
had. 

Section  0756.      (13529.)     No  change. 

Sec.  3.  The  circuit  court  within  the  proper  county  shall  have  juris- 
diction over  directors,  managers,  trustees,  and  other  officers  of  corpora- 
tions, and  over  any  persons  who  may  have  held  such  offices,  in  any  cor- 
poration, provided  that  proceedings  are  commenced  within  one  year 
after  they  have  ceased  to  be  such  directors,  managers,  trustees,  and  other 
officers : 

1.  To  compel  them  to  account  for  their  official  conduct  in  the  man- 
agement and  disposition  of  the  funds  and  property  committed  to  their 
charge ; 

2.  To  decree  and  compel  payment  by  them  to  the  corporation  whom 
they  represent,  and  to  its  creditors,  of  all  .sums  of  money  and  of  the 
value  of  all  pro|)erty  which  they  may  have  acquired  to  themselves  or 
transferred  to  others,  or  may  have  lost  or  wasted  by  any  violation  of 
their  duties  as  such  directors,  managers,  trustees,  or  other  officers; 

3.  To  suspend  any  such  trustee  or  officer  from  exercising  his  office 
whenever  it  shall  appear  that  he  has  abused  his  trust; 

4.  To  remove  any  such  trustee  or  officer  from  his  office  upon  proof 
or  conviction  of  gross  misconduct; 

5.  To  direct  new  elections  to  be  held  by  the  body  or  board  dnly 
authorized  for  that  purpose,  to  supply  any  vacancy  created  by  such  re- 
moval ; 

6.  In  case  there  be  no  such  body  or  board,  or  all  the  members  of 
such  board  be  removed,  then  to  report  the  same  to  the  governor,  who 
shall  be  authorized,  with  the  consent  of  the  senate,  to  fill  such  vacan- 
cies; 

7.  To  set  aside  all  alienations  of  property  made  by  the  trustees  or 
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other  officers  of  any  corporation  contrary  to  the  provisions  of  law,  or 
for  purposes  foreign  to  the  lawful  business  and  objects  of  such  corpora- 
tions, in  cases  where  the  person  receiving  such  alienation  knew  the  pur- 
pose for  which  the  same  was  made;  and, 

8.  To  restrain  and  prevent  any  such  alienation  in  cases  where  it  may 
be  threatened  or  there  may  be  good  reason  to  apprehend  that  it  is  in- 
tended to  be  made. 

Section  0707.      (13530.)      No   change. 

Sec.  4.  When  any  of  the  visitatorial  powers  enumerated  in  the  pre- 
ceding section,  over  any  corporation,  are  or  shall  be  vested,  by  statute, 
in  any  corporate  body  or  public  officer,  the  provisions  of  that  section 
shall  not  be  construed  to  divest  or  impair  the  powers  so  vested. 

Section  9758.     (13531.)     No  change. 

Sec.  5.  The  jurisdiction  conferred  in  the  third  section  of  this  chap- 
ter shall  be  exercised  as  in  ordinary  cases  on  bill  or  petition,  as  the 
case  may  require,  or  as  the  court  may  direct,  at  the  instance  of  the 
attorney  general,  prosecuting  in  behalf  of  the  people  of  this  state,  or  at 
the  instance  of  any  creditor  of  such  corporation,  or  at  the  instance  of 
any  director,  trustee,  or  other  officer  of  such  corporation  having  a  gen- 
eral superintendence  of  its  concerns,  or  by  any  stockholder  of  such  cor- 
poration. 

Section  9759.      (13532.)      No   change. 

Sec.  6.  Whenever  a  judgment  at  law,  or  a  decree  in  chancery,  shall 
be  obtained  against  any  corporation,  incorporated  under  the  laws  of 
this  state,  and  an  execution  issued  thereon  shall  have  been  returned  un- 
satisfied in  part  or  in  whole,  upon  the  petition  of  the  person  obtaining 
such  judgment  or  decree,  or  his  representatives,  the  circuit  court  within 
the  proper  county  may  sequestrate  the  stock,  property,  things  in  action 
and  effects  of  such  corporation,  and  may  appoint  a  receiver  of  the  same. 

Section  9760.     (13533.)     No  change. 

Sec.  7.  Upon  a  final  decree  on  any  such  petition,  the  court  shall 
cause  a  just  and  fair  distribution  of  the  property  of  such  corporation, 
and  of  the  proceeds  thereof,  to  be  made  among  the  creditors  of  such  cor- 
poration, in  proportion  to  their  debts  respectively,  who  shall  be  paid 
in  the  same  order  as  provided  in  the  case  of  a  voluntary  dissolution  of 
a  corporation. 

Section  9761.     (13534.)     No  substantial  change. 

Sex^.  8.  Whenever  any  incorporated  company  shall  have  remained 
insolvent  for  one  whole  year,  or  for  one  year  shall  have  neglected  or  re- 
fused to  pay  and  discharge  its  notes,  or  other  evidence  of  debt,  it  shall 
be  deemed  to  have  surrendered  the  rights,  privileges,  and  franchises 
granted  by  any  act  of  incorporation,  or  acquired  under  the  laws  of  this 
state,  and  shall  be  adjudged  to  be  dissolved. 

Section   9762.      (13535.)      No   change. 
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Sbkj.  9.  Whenever  any  corporation  having  banking  powers,  or  having 
the  power  to  make  loans,  on  pledges  or  deposits,  or  authorized  by  law 
to  make  insurances,  shall  become  insolvent  or  unable  to  pay  its  debts, 
or  shall  neglect  or  refuse  to  pay  its  notes  or  evidences  of  debt  on  de- 
mand, or  shall  have  violated  any  of  the  provisions  of  its  act  or  acts 
of  incorporation,  or  of  any  other  act  binding  on  such  corporation,  any 
court  having  equity  jurisdiction  may,  by  injunction,  restrain  such  cor- 
poration and  its  officers,  from  exercising  any  of  its  corporate  rights, 
privileges  or  franchises,  and  from  collecting  or  receiving  any  debts  or 
demands,  and  from  paying  out  or  in  any  way  transferring  or  delivering 
to  any  person,  any  of  the  moneys,  property  or  effects  of  such  corpora- 
tion, until  such  court  shall  otherwise  order. 

SecUon  9768.     (18636.)     No  change. 

8ec.  10.  Such  injunction  may  be  issued  on  the  application  of  the 
attorney  general  in  behalf  of  the  people  of  this  state,  or  on  the  appli- 
cation of  any  creditor  or  stockholder  of  such  corporation,  upon  bill  or 
petition,  filed  for  that  purpose,  and  upon  due  proof  of  any  of  the  facts 
in  the  last  section  required,  to  authorize  the  issuing  of  the  same.  When- 
ever such  injunction  shall  issue  against  any  bank,  for  any  violation  of 
its  charter,  on  the  application  of  any  creditor,  the  court  shall  proceed 
to  final  decree  in  such  case,  and  adjudge  a  forfeiture  if  the  proof  is  snfS- 
cient,  notwithstanding  such  creditor  may  settle  with  such  corporation, 
and  relinquish  his  claim  against  said  corporation,  and  in  all  such  cases 
the  attorney  general,  under  the  direction  of  the  governor  or  any  creditor, 
shall  have  the  right  to  appear  and  prosecute  such  suit,  and  such  suit 
shall  not  be  discontinued  if  either  of  them  so  appear  and  prosecute  such 
suit  to  final  judgment. 

Section  9764.      (13537.)      No  change. 

Sec.  11.  Upon  such  application  being  made,  and  in  any  stage  of  the 
proceedings  thereupon,  the  court  may  appoint  one  or  more  receivers,  to 
take  charge  of  the  property  and  effects  of  such  corporation,  and  to  col- 
lect, sue  for  and  recover  the  debts  and  demands  that  may  be  due,  and 
the  property  that  may  belong  to  such  corporation,  who  shall,  in  all 
respects,  be  subject  to  the  control  of  the  court. 

Section   0766.      (13538.)      No  change. 

Sec.  12.  Such  receivers  shall  possess  all  the  powers  and  authority 
conferred,  and  be  subject  to  all  the  obligations  and  duties  imposed  upon 
receivers  appointed  in  case  of  the  voluntary  dissolution  of  a  corpora- 
tion. 

Section    0766.      (13539.)      No   substantial    change. 

Sec.  13.  If  such  application  be  made  by  a  creditor  of  any  corpora- 
tion, whose  directors  or  stockholders  are  made  liable  by  law  for  the  pay- 
ment of  such  debt  in  any  event  or  contingency,  such  directors  or  stcjck- 
holders  may  be  made  parties  to  the  bill  or  petition,  either  on  the  filing 
thereof,  or  in  any  subsequent  stage  of  the  proceedings,  whenever  it  shall 
become  necessary  to  enforce  such  liability. 


Section   0767.      (18540.)      No  change. 
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Sec,  14.  If  any  creditor  of  a  corporation  desires  to  make  such 
directors  or  stockholders  parties  to  the  suit,  after  a  decree  therein 
against  the  corporation,  he  may  do  so,  on  filing  a  supplemental  bill 
against  them,  founded  upK)n  such  decree,  and  if  such  decree  was  ren- 
dered in  a  proceeding  instituted  by  the  attorney  general,  such  creditor 
may,  on  his  application,  be  made  plaintiff  therein,  with  or  instead  of 
the  attorney  general,  and  may,  in  like  manner,  make  the  directors  and 
stockholders  sought  to  be  charged,  defendants  in  such  suit. 

Section  9768.      (13541.)      No  change. 

Sec.  15.  Whenever  any  creditor  of  a  corporation  shall  seek  to  charge 
the  directors,  trustees  or  other  superintending  officers  of  such  corpora- 
tion, or  the  stockholders  thereof,  on  account  of  any  liability  created  by 
law,  he  may  file  his  bill  for  that  purpose  in  any  court  having  chancery 
jurisdiction,  which  shall  possess  jurisdiction  to  enforce  such  liability. 

Section  9760.      (13542.)      No  change. 

Sbc.  16.  The  court  shall  proceed  thereon  as  in  other  cases,  and  when 
necessary,  shall  cause  an  account  to  be  taken  of  the  property  and  debts 
due  to  and  from  such  corporation,  .and  shall  appoint  one  or  more  re- 
ceivers, who  shall  possess  all  the  powers  conferred,  and  be  subject  to  all 
the  obligations  imposed  on  receivers  in  case  of  the  voluntary  dissolu- 
tion of  a  corporation. 

Section  9770.     (13543.)     No  substantial  change. 

Sec.  17.  But  if,  on  the  coming  in  of  the  answer,  or  upon  the  taking 
of  any  such  account,  it  shall  appear  that  such  corporation  is  insolvent, 
and  that  it  has  no  property  or  effects  to  satisfy  such  creditor,  the  court 
may  proceed,  without  appointing  any  receiver,  to  ascertain  the  respective 
liabilities  of  such  directors  and  stockholders,  and  enforce  the  same,  by 
its  decree,  as  in  other  cases. 

Section   9771.      (13544.)      No   change. 

Sec.  18.  Upon  a  final  decree  being  made  upon  any  such  application 
to  restrain  a  corporation,  or  upon  any  such  bill  filed  against  directors 
or  stockholders,  the  court  shall  cause  a  just  and  fair  distribution  of  the 
property  of  such  corporation,  and  of  the  proceeds  thereof,  to  be  made 
among  its  creditors,  in  the  order  and  in  the  proportions  prescribed  in 
the  case  of  a  voluntary  dissolution  of  a  corporation. 

Section  9772.      (13545.)      No  substantial   change. 

Sec.  19.  In  all  cases  in  which  the  directors  or  other  officers  of  a  cor- 
poration, or  the  stockholders  thereof,  shall  have  been  made  parties  to 
a  suit  in  which  a  decree  shall  be  rendered,  if  the  property  of  such  cor- 
poration shall  be  insufficient  to  discharge  its  debts,  the  court  shall  pro- 
ceed to  compel  each  stockholder  to  pay  in  the  amount  due  and  remain- 
ing unpaid  on  the  shares  of  stock  held  by  him,  or  so  much  thereof  as 
shall  be  necessary  to  satisfy  the  debts  of  the  company. 

Section    9773.      (13540.)      No  change. 

Sec.  20.    If  the  debts  of  the  company  shall  remain  unsatisfied,    the 
45 
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court  shall  proceed  to  ascertain  the  respective  liabilities  of  the  directors 
or  other  oflScers,  and  of  the  stockholders,  and  to  decree  the  amount  pay- 
able by  each,  and  enforce  such  decree  as  in  other  cases. 

Section  9774.      (13547.)      No  change. 

Sec.  21.  Upon  any  application  to  the  court  having  jurisdiction,  in 
any  of  the  cases  provided  in  this  chapter,  such  court  may  compel  snch 
corporation  to  discover  any  stock,  property,  things  in  action  or  effects 
alleged  to  belong,  or  to  have  belonged  to  it,  the  transfer  and  disposition 
thereof,  and  the  consideration,  and  all  the  circumstances  of  snch  dis- 
position. 

Section   9776.      ( 13548.  >      No  change. 

Sbc.  22.  Every  officer,  agent  or  stockholder  of  any  corporation, 
against  which  proceedings  shall  be  instituted,  according  to  the  provi- 
sions of  this  chapter,  and  every  person  to  whom  it  shall  be  alleged  that 
any  transfer  of  any  property  or  effects  of  such  corporation  has  been 
made,  or  in  whose  possession  or  control  any  such  property  or  effects 
shall  be  alleged  to  be,  may  be  compelled,  in  the  discretion  of  the  conrt 
to  answer  a  bill  filed  to  obtain  any  discovery  in  the  preceding  section 
specified,  notwithstanding  such  answer  may  expose  the  corporation  of 
which  he  is  a  member  to  a  forfeiture  of  its  corporate  rights,  or  any  of 
them. 

Section   9776.      (18549.)      No  change. 

Sec.  23.  The  answers  of  the  officers  and  agents  of  any  corporation, 
shall  be  evidence  against  the  corporation,  in  the  same  manner,  and  to 
the  same  extent  as  if  such  answers  had  been  given  upon  an  examination 
of  such  officers  or  agents,  as  witnesses  in  the  cause,  and  such  officers  or 
agents  may  subsequently  be  examined  as  witnesses  by  either  party,  nnder 
the  order  of  the  court,  but  no  such  answer  shall  be  compelled,  unless  by 
special  order  of  the  court. 

Section  9777.      (13550.)     No  change. 

Rec.  24.  Neither  the  answer  of  any  such  officer  or  agent,  nor  his 
testimony  upon  any  such  subsequent  examination,  shall  be  used  as  evi- 
dence upon  any  indictment,  or  other  criminal  prosecution  or  proceeding 
against  him. 

Section   9778.      (13551.)      No   chnnpe. 

Sec.  25.  Whenever  any  bill  shall  be  filed,  or  any  application  made 
against  any  corporation,  its  directors  or  other  superintending  officers, 
or  its  stockholders,  according  to  the  provisions  of  this  chapter,  the  conrt 
may,  by  injunction,  on  the  application  of  either  party,  and  at  any  staire 
of  the  proceedings,  restrain  all  proceedings  at  law,  by  any  creditor 
against  the  defendants  in  such  suit;  and  whenever  it  shall  appear  neces- 
sary or  proper,  may  order  notice  to  be  published  in  such  manner  as  the 
conrt  shall  direct,  requiring  all  the  creditors  of  such  corporation  to 
exhibit  their  claims  and  become  parties  to  the  suit,  within  a  reasonable 
time,  not  less  than  six  months  from  the  first  publication  of  such  order, 
and  in  default  thereof,  to  be  precluded  from  all  benefit  of  the  decree 
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which  shall  be  made  in  such  suit,  and  from  any  distribution  which  shall 
be  made  under  such  decree. 

Section  9779.      (13552.)      No   change. 

Sec.  26.  The  provisions  of  this  chapter  shall  not  extend  to  any  in- 
corporated library  or  lyceum  society;  to  any  religious  corporation,  or 
any  incorporated  academy  or  select  school;  nor  to  the  proprietors  of 
any  burying  ground  incorporated  under  the  laws  of  this  state. 

Section  9780.     (18553.)     Mo  change. 
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CHAPTER  XLII. 

ASSIGNMENTS    FOB    THE    BBNEFIT    OP    CRSiDITOBS. 

Rection  1.  All  assi^ments  commonly  called  common  law  assignmeuts, 
for  the  benefit  of  creditors,  shall  be  void  unless  the  same  shall  be  with- 
out preferences  as  between  such  creditors  and  shall  be  of  all  the  prop- 
erty of  the  assignor  not  exempt  from  execution,  and  unless  such  instru- 
ment of  assignment,  or  a  duplicate  thereof,  an  inventory  of  the  assigned 
property,  a  list  of  creditors  of  the  assignor,  and  a  bond  for  the  faithful 
performance  of  the  trust  by  the  assignee,  shall  be  filed  in  the  office  of 
the  clerk  of  the  circuit  court  of  the  county  where  said  assignor  resides; 
or,  if  he  is  not  a  resident  of  this  state,  then  of  the  county  where  the 
assignee  resides ;  if  neither  are  residents  of  this  state,  then  of  the  countr 
where  the  assigned  property  is  principally  located,  within  ten  days 
after  the  making  thereof.  Such  assignment  shall  convey  to  the  assignee 
all  property  of  the  assignor  not  exempt  from  execution,  and  all  rights, 
l^al  or  equitable  of  said  assignor :  Provided^  That  no  such  assignment 
shall  be  effectual  to  convey  the  title  to  the  property  of  the  assignor  to 
the  assignee  until  such  bond  shall  be  executed,  filed  with,  and  approved 
by  said  clerk.  And  Provided,  further,  That  no  attachment  or  execu- 
tion levied  upon  any  assigned  property  of  such  assignor  after  such 
assignment  and  before  the  expiration  of  the  time  provided  herein  for 
filing  such  bond  shall  be  valid  or  create  any  lien  upon  such  property. 
The  court,  or  circuit  judge  at  chambers  only,  may,  upon  petition  of  any 
creditor  and  for  cause  shown,  remove  any  assignee  and  appoint  such 
person  as  assignee  as  to  the  court  may  seem  for  the  best  interests  of 
the  creditors  and  the  assigned  estate:  Provided,  Notice  of  such  appli- 
cation shall  be  given  by  the  person  so  applying  to  the  assignor  and  each 
of  the  creditors  who  have  filed  proof  of  claim  as  the  court  or  judge 
thereof  may  direct.  In  case  of  such  removal,  the  assignee  so  removed, 
his  executors  or  administrators,  shall  make  and  execute  to  the  new 
assignee  all  deeds,  conveyances  and  assurances,  and  do  all  other  lawful 
acts  requisite  to  enable  him  to  recover  and  receive  all  the  estate,  and 
the  court  may  make  all  orders  which  the  judge  thereof  shall  deem  neces- 
sary or  expedient  to  secure  the  proper  fulfillment  of  the  duties  of  any 
former  assignee  and  the  rights  and  interests  of  all  persons  interested 
in  the  estate.  The  removal  of  an  assignee  shall  in  no  way  release  him 
from  performing  all  things  requisite  on  his  part  for  the  proper  closing 
up  of  his  trust  and  the  transmission  thereof  to  his  successor,  nor  affect 
his  liability  or  that  of  his  surety  on  his  bond. 

Section  9539.      (14165.)      No  change. 

Sec.  2.  Such  assignment  shall  be  acknowledged  before  some  officer 
authorized  to  take  acknowledgments.  Such  inventory  shall  be  a  detail- 
ed statement,  as  near  as  may  be,  of  the  general  description,  value,  and 
location  of  all  the  property  and  rights  assigned.  When  such  assign- 
ment shall  be  made  by  one  or  more  persons  engaged  in  business,  and  the 
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assigned  property  consists  wholly  or  partly  of  goods,  wares,  merchan- 
dise, materials,  fixtures,  and  furniture,  or  any  of  them  used  in  such 
business,  such  inventory  shall  also  contain  as  near  as  may  be  reason- 
ably practicable,  a  statement  of  the  original  cost  of  such  goods,  wares, 
merchandise,  fixtures  and  furniture,  in  addition  to  the  general  descrip- 
tion, value,  and  location  hereinbefore  mentioned.  Such  list  of  creditors 
shall,  as  far  as  the  assignor  can  state  the  same,  contain  the  name  and 
postoflBce  address  of  each,  with  statement  of  amount  due,  as  near  as  may 
be,  over  and  above  all  defenses,  the  actual  consideration  for  the  debt, 
and  when  contracted,  and  all  securities  and  the  value  thereof  held  by 
each  creditor;  which  inventory  and  list  of  creditors  shall  contain  the 
statement  that  the  same  are  full  and  true  to  the  best  of  the  knowledge, 
information,  and  belief  of  the  assignor,  and  shall  be  sworn  to  by  him; 
such  bond  shall  be  to  the  assignor  for  the  joint  and  several  use  and 
benefit  of  himself,  and  each,  any,  and  all  of  such  creditors  of  such 
assignor,  in  the  penal  sum  of  at  least  double  the  value  of  the  assigned 
property,  as  shown  by  such  inventory,  and  shall  be  conditioned  for  the 
prompt  and  faithful  administration  of  the  trust  by  the  assignee,  and 
be  signed  by  the  assignee  and  suflScient  sureties,  which  sureties  shall 
justify  their  responsibility  before  such  clerk,  or  a  circuit  court  commis- 
sioner, under  oath,  and  shall  testify  that  they  are  worth  in  the  aggre- 
gate, over  and  above  all  exemptions,  and  incumbrances,  and  debts,  the 
penal  sum  of  said  bond,  and  which  justification  shall  be  indorsed  on  said 
bond. 

Section  9540.      (14166.)      No  change. 

Sec.  3.  Every  such  assignment  shall  confer  upon  such  assignee  the 
right  to  recover  all  property,  or  right  or  equities  in  property  which 
might  be  reached  or  recovered  by  any  of  the  creditors  of  such  assignor ; 
the  assigned  property  and  assets  of  every  name,  nature  and  description 
shall  be  sold  at  public  auction,  or  at  private  sale,  as  the  circuit  court  in 
chancery,  or  the  circuit  judge  at  chambers  only,  of  the  proper  county, 
on  application  to  it  for  such  purpose,  may  direct;  and  such  property 
and  assets  shall  be  sold  in  one  parcel,  or  separately,  or  may  be  disposed 
of  in  such  manner  as  such  court  or  said  judge  at  chambers  may  deem 
for  the  best  interests  of  the  assigned  estate:  Provided,  however,  That 
all  sales  of  personal  property  shall  be  for  cash.  And  within  ten  days 
after  the  completion  of  the  inventory  of  the  assigned  estate,  it  shall  be 
the  duty  of  the  assignee  to  apply  to  the  court,  or  the  circuit  judge  at 
chambers  only,  for  an  order  or  direction  as  to  the  disposition  of  the 
assigned  assets  or  estate.  Such  application  shall  be  by  petition  in 
writing,  stating  what,  in  the  opinion  of  the  assignee,  is  the  most  advant- 
ageous method  of  effecting  such  disposition;  and  notice  thereof  of  not 
less  than  five  nor  more  than  twenty  days  shall  be  given  by  mail  to  the 
creditors  whose  names  appear  upon  the  list  of  creditors  on  file  in  the 
clerk's  office.  And  proof  of  such  service  thereof  by  affidavit  shall  be 
made  and  filed  in  the  office  of  said  clerk  prior  to  the  day  fixed  for  such 
hearing.  It  shall  be  the  duty  of  every  assignee  to  close  his  trust,  if  prac- 
ticable, within  one  year  from  the  date  of  the  assignment.  But  the  court, 
or  circuit  judge  at  chambers  only,  shall  have  power  for  any  good  rea- 
son, and  upon  cause  shown,  to  extend  the  time  allowed  for  that  pur- 
pose for  such  further  period  or  periods  as  may  be  reasonably  necessary. 
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But  in  case  of  application  for  any  such  extension,  notice  thereof  shall 
be  given,  by  mail  or  otherwise  as  the  court  or  said  circuit  judge  at 
chambers  may  direct,  to  each  creditor  who  has  filed  proof  of  claim  or 
whose  name  appears  in  the  list  of  creditors  filed  in  the  clerk's  office,  and 
all  such  creditors  shall  have  the  right  to  appear  and  be  heard  with  ref- 
erence thereto :  And  it  is  further  Provided,  That  the  powers  conferred 
upon  the  circuit  judge  at  chambers  by  this  chapter  shall  not  be  exercised 
by  any  circuit  court  commissioner. 

Section  9541.      (14167.)      Modified. 

Sbc.  4.  Every  assignee  and  receiver  shall,  within  ten  days  after  re- 
ceiving such  trust,  give  notice,  personally  or  by  mail,  to  each  such 
creditor  thereof,  and  within  ninety  days  thereafter  make  and  file  with 
such  clerk  proof  of  such  service.  The  notices  served  shall  require  all 
creditors  to  prove  their  debts  within  ninety  days  thereafter  by  proof  of 
claim,  to  be  filed  in  said  clerk's  oflSce,  or  in  default  thereof,  the  assignee 
or  receiver  will  proceed  to  distribute  said  estate  as  soon  as  practicable 
(but  not  within  ten  days)  thereafter,  without  reference  to  claims  not 
proven  when  dividends  are  paid.  At  least  ten  days  before  the  making 
of  any  dividend  said  assignee  shall  serve  personally  or  by  mail,  upon 
each  of  the  creditors  whose  names  appear  in  the  schedule  of  creditors, 
and  upon  each  of  those  who  shall  have  filed  claims,  a  complete  list  of  all 
creditors  who  have  filed  proof  of  claims.  Such  list  shall  contain  the 
name  and  postoflSce  address  of  each  creditor  with  statement  of  amount 
claimed.  No  claim  shall  be  entitled  to  any  dividend,  unless  the  same 
shall  be  contained  in  a  list  of  creditors  serveid  as  aforesaid.  The  assignee 
shall  retain  in  his  hands  a  sum  sufficient  to  provide  for  all  contested 
claims,  and  for  all  claims  the  proofs  of  which  have  been  filed,  but  which 
are  not  contained  in  a  list  of  creditors  sent  out  by  the  assignee.  No 
dividend  shall  be  paid  on  any  claim  while  a  contest  is  pending  thereon. 

Section  0542.      (14168.)      No   change. 

Sec.  5.  Such  assignees,  within  three  months  after  receiving  snch 
trust,  shall  file  a  report  in  said  clerk's  office  of  the  condition  of  said 
estate,  containing  a  statement  of  all  property  whatsoever  received  bj 
him,  and  the  disposition  made  thereof,  and  of  all  moneys  received,  dis- 
bursed, and  on  hand,  and  have  attached  thereto  vouchers  for  all  expendi- 
tures, and  shall  quarterly  thereafter  make  like  report  of  all  matters  of 
said  trust  since  the  preceding  report ;  and  he  shall  also,  as  soon  as  prac- 
ticable after  receiving  said  assignment,  cause  an  appraisement  of  all 
of  such  property  to  be  made  by  two  disinterested,  competent  persons, 
under  oath,  and  cause  the  same  to  be  filed  with  said  assignment. 

Section  0543.     (14169.)      No  change. 

Sec.  6.  In  case  there  shall  be  any  fraud  in  the  matter  of  said  assign- 
ment, or  in  the  execution  of  said  trust,  or  if  the  assignee  shall  fail  to 
comply  with  any  of  the  provisions  of  this  chapter  or  fail  or  neglect  to 
promptly  and  faithfully  execute  said  trust,  any  person  interested  therein 
may  file  his  bill  in  the  circuit  court  in  chancery  of  the  proper  conntr 
for  the  enforcement  of  said  trust;  and  the  court,  in  its  discretion,  mny 
appoint  a  receiver  therein,  and  the  court  shall  have  power  to  order  the 
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summary  examination  before  himself,  or  a  circuit  court  commissioner, 
of  any  party  or  witness,  at  any  stage  of  said  cause  relative  to  the  mat- 
ters of  said  trust,  and  enforce  attendance  and  the  giving  of  testimony 
therein,  in  the  same  manner  as  in  the  trial  of  causes  in  such  circuit 
courts  in  chancery. 

Section    0544.      (14170.)       No    change. 

Sec.  7.  Every  proof  must  be  sworn  to,  and  it  must  state  the  actual 
amount  unpaid  and  owing,  the  actual  consideration  thereof,  when  the 
same  was  contracted,  and  when  the  same  has  become  or  will  become  due; 
whether  any  and  what  securities  are  held  therefor;  whether  any  and 
what  payments  have  been  made  thereon ;  that  the  sum  claimed  is  justly 
due  from  the  assignor  to  the  claimant;  and  that  the  claimant  has  not, 
nor  has  any  other  person  for  his  use,  received  any  security  or  satisfac- 
tion whatever  other  than  that  by  him  set  forth. 

Section  0545.      (14171.)     No  change. 

Sbc.  8.  Every  assignee  or  receiver  may  contest  any  claim  filed  as 
aforesaid.  Every  creditor  desirous  of  having  a  claim  contested  may, 
by  writing,  request  the  assignee  or  receiver  to  contest  such  claim.  The 
service  of  such  request  shall  operate  to  stay  the  payment  of  any  divi- 
dend upon  such  claim  until  the  further  order  of  the  court.  If  the 
assignee  or  receiver,  upon  being  so  requested,  shall  decline  or  neglect 
to  institute  such  contest,  such  creditor  may  by  petition  verified  by  the 
oath  of  some  one  having  knowledge  of  the  facts  and  showing  sufficient 
reasons  therefor,  obtain  an  order  from  said  circuit  court  in  chancery, 
requiring  such  assignee  or  receiver  to  institute  such  contest. 

Section   0546.      (14172.)      No  change. 

Sec.  9.  Every  contest  in  relation  to  any  claim  filed  as  aforesaid,  shall 
be  instituted  by  serving  personally  or  by  mail  a  notice  upon  the  creditor 
filing  such  claim,  stating  that  such  claim  will  be  contested.  Upon  proof 
of  such  service  being  filed  with  the  clerk  of  said  court,  the  clerk  shall 
enter  such  contest  upon  the  law  side  of  said  court  as  a  cause  in  the 
name  of  such  creditor  against  said  assignor.  The  circuit  court  of  said 
county  shall  .proceed  to  the  trial  of  said  cause  in  the  same  manner  as 
in  other  suits  at  law,  allowing  a  jury  if  demanded,  and  shall  have  power 
to  cause  pleadings  to  be  filed,  and  to  allow  new  or  ajnended  ones,  if 
necessary,  and  the  court  shall  have  the  same  power  over  the  verdict  of 
a  jury,  and  shall  render  judgment  thereon  as  in  other  suits  at  law, 
except  that  no  execution  shall  be  awarded  or  issue  in  favor  of  the  claim- 
ant. The  costs  or  any  part  thereof  may  be  awarded  to  either  party,  as 
the  court  may  deem  just  and  right  under  the  circumstances.  Whenever 
costs  are  awarded  to  the  creditor,  they  shall  be  taxed  and  shall  be  paid 
by  the  assignee,  out  of  the  assets  in  his  hands,  if  he  have  suflBcient  for 
that  purpose.  The  amount  of  the  claim  as  finally  adjudicated,  after 
allowing  a  proper  sum  for  interest  to  or  from  the  time  of  making  a  divi- 
dend upon  the  other  claims,  shall  be  the  amount  upon  which  a  dividend 
shall  be  computed. 

Section   0547.      (14173.)      No  change. 
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Sec.  10.  No  allowance  shall  be  made  to  any  assignee  or  receiver,  for 
his  compensation  as  such  assignee,  or  for  disbursements  or  expenses, 
until  after  he  shall  have  served  personally,  or  by  mail,  upon  each  of 
the  creditors  whose  names  appear  in  the  original  schedule,  and  upon 
each  of  those  who  have  filed  claims,  a  notice  that  he  intends  to  make 
application  for  such  allowance.  Such  notice  shall  contain  a  statement 
of  such  disbursements  and  expenses,  and  of  the  amount  intended  to  be 
applied  for  as  compensation,  and  of  the  time  when  such  application  will 
be  made,  which  time  must  not  be  less  than  ten  days  from  the  service  of 
such  notice. 

Section   9548.       (14174.)      No   change. 

Sec.  11.  The  circuit  court  in  chancery  in  the  proper  county  shall  have 
8ui>ervisory  power  of  all  matters,  questions  and  disputes  arising  under 
such  assignment,  except  as  otherwise  provided  in  this  chapter,  and  may, 
on  the  application  of  the  assignee  or  any  person  interested,  make  all 
necessary  and  proper  orders  for  the  management  and  disposition  of  the 
assigned  property,  the  distribution  of  the  assets  and  avails,  the  recover}' 
of  all  property  claimed  by  third  persons,  and  to  prevent  any  fraudn 
lent  transfer  or  change  in  the  property  or  eflPects  of  the  assignor,  or 
the  allowance  or  payment  of  any  unjust  or  fraudulent  claim  out  of  his 
estate,  and  may  from  time  to  time  require  new  bonds  or  sureties,  who 
shall  justify  as  herein  provided,  and  the  judge  of  said  court  may,  on  the 
application  of  the  assignee  or  of  any  creditor,  at  all  times  require  the 
assignor,  upon  reasonable  notice,  to  appear  before  him  and  submit  to 
an  examination  on  oath  upon  all  matters  relating  to  the  disposal  of 
his  property,  to  his  trade  and  dealings  with  others,  and  his  accounts 
concerning  the  same,  to  all  debts  due  or  claimed  from  him,  and  to  all 
other  matters  concerning  his  property^  and  estate  and  the  due  settle- 
ment thereof  according  to  law,  which  examination  may  at  the  request 
of  any  ])arty  to  the  proceedings  be  reduced  to  waiting,  and  when  so  re 
duced  shall  be  forthwith  filed,  with  other  papers  relating  to  said  assign 
ment,  in  the  office  of  the  county  clerk  of  said  county.  And  such  judge, 
or  commissioner,  may  in  the  same  manner  at  any  time  before  the  final 
settlement  of  the  accounts  of  the  assignor  require  the  attendance  of  the 
assignee  or  any  other  person  as  a  witness,  and  examine  him  upon  oath 
as  to  all  matters  appertaining  to  the  estate  of  the  assignor  o*r  the  admin 
istration  of  the  said  trust:  Provided,  That  the  judge  before  whom 
such  proceedings  are  had  shall  make  such  order  in  the  premises  in  re- 
gard to  costs  as  he  shall  deem  meet  and  proper. 

Section  0549.      (141 75.)      No   change 

Rex?.  12.  All  assignees  appointed  under  the  provisions  of  this  chap 
ter,  are  hereby  declared  to  be  trustees  of  the  estate  of  the  debtor,  in  re 
lation  to  whose  property  they  shall  be  appointed,  for  the  benefit  of  his 
creditors,  and  shall  be  vested  with  all  the  powers  and  authority  herein 
specified,  and  shall  be  subject  to  the  control,  obligations  and  resigns!- 
bill  ties  herein  declared. 

Section   0645.      (14271.)       Modified. 

Sec.  13.     When  one  assignee  only  shall  be  appointed,  all  the  provi- 
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sions  herein  contained  in  reference  to  several  assignees,  shall  apply  to 
him. 

Section  9646.      (14272.)      No  change. 

Sec.  14.  When  more  than  one  assignee  shall  be  appointed,  the  debts 
and  property  of  the  debtor  may  be  collected  and  received  by  one  of  them ; 
and  when  there  are  more  than  two  assignees,  every  power  and  authority 
of  the  whole  may  be  exercised  by  any  two  of  them. 

Section  0647.      (14273.)      No  change. 

Se)C.  15.  The  survivor  or  survivors  of  any  assignees,  shall  have  all  the 
powers  and  rights  given  to  such  assignees ;  and  all  property  in  the  hands 
of  any  assignee  at  the  time  of  his  death,  removal  or  incapacity,  shall 
be  delivered  to  the  remaining  assignee  or  assignees,  if  there  be  any;  or 
to  the  successor  of  the  one  so  dying,  removed  or  incapacitated,  who  may 
demand  and  sue  for  the  same. 

Section  0648.      (14274.)      No  change. 

Sbc.  16.  Before  proceeding  to  the  discharge  of  any  of  their  duties, 
all  such  assignees  shall  take  and  subscribe  an  oath  that  they  will  well 
and  truly  execute  the  trust  by  their  appointment  reposed  in  them 
according  to  the  best  of  their  skill  and  understanding ;  which  oath  shall 
be  filed  with  the  clerk  of  the  court. 

Section  0649.     (14275.)     Modified. 

Sbc.  17.    The  said  assignees  shall  have  pK)wer: 

1.  To  sue  in  their  own  names  as  such  assignee,  and  recover  all  the 
estate,  debts  and  things  in  action,  belonging  or  due  to  such  debtor,  in 
the  manner  and  with  the  like  effect  as  such  debtor  might  or  could  have 
done,  if  no  assignee  had  been  appointed,  or  an  assignment  had  not  been 
made;  and  no  set-off  shall  be  allowed  in  any  such  suit,  for  any  debt,  unless 
it  was  owing  to  such  creditor  by  such  debtor,  before  the  publication  of 
notice  to  creditors  to  show  cause  why  the  insolvent  should  not  be  dis- 
charged ;  but  no  suit  in  chancery  shall  be  brought  by  the  assignees,  with- 
out the  consent  of  the  creditors  having  a  major  part  of  the  debts  which 
have  been  exhibited  and  allowed,  unless  the  same  exceed  five  hundred 
dollars; 

2.  To  take  into  their  hands  all  the  estate  of  such  debtor,  whether 
delivered  to  them  or  afterwards  discovered ;  and  all  books,  vouchers  and 
securities  relating  to  the  same; 

3.  From  time  to  time  to  sell  at  public  auction,  or  at  private  sale  if 
the  court  or  judge  shall  so  order,  all  the  estate  vested  in  them,  which 
shall  come  to  their  hands,  giving  at  least  fourteen  days'  notice  of  the 
time  and  place  of  sale  (if  such  sale  be  a  public  sale),  and  also  publish- 
ing the  same  for  three  weeks  in  a  newspaper  printed  in  the  county  where 
the  sale  shall  be  made,  if  there  be  one; 

4.  To  allow  such  credit  on  the  sale  of  real  property  by  them,  as  they 
shall  deem  reasonable,  not  exceeding  one  year,  for  not  more  than  three- 
fourths  of  the  purchase  money,  which  credit  shall  be  secured  by  a  bond 
of  the  purchaser,  and  a  mortgage  on  the  property  sold; 
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5.  On  such  sales  to  execute  the  necessary  conveyances  and  bills  of 
sale; 

6.  To  redeem  all  mortgages  and  conditional  contracts,  or  other  in- 
cumbrances, and  all  pledges  of  personal  property ;  or  to  sell  such  prop- 
erty subject  to  such  incumbrances,  contract  or  pledges; 

7.  To  settle  all  matters  and  accounts  between  such  debtor  and  his 
debtors  and  creditors,  and  to  examine  any  person  touching  such  mat- 
ters and  accounts,  on  oath  to  be  administered  by  either  of  them;  and, 

8.  Under  the  order  of  the  oflScer  appointing  them,  to  compound  with 
any  person  indebted  to  such  debtor,  and  thereupon  to  discharge  all  de- 
mands against  such  person. 

Section   9661.      (14277.)      Modified. 

Sec.  18.  Notwithstanding  any  such  notice,  the  assignees  may  sue  for 
and  recover  any  property  or  effects  of  the  debtor,  and  any  debts  due  to 
him,  at  any  time  before  the  day  appointed  for  the  delivery  or  payment 
thereof. 

Section  9653.     (14279.)      No  change. 

Sbc.  19.  Every  person  indebted  to  such  debtor,  or  having  the  posses- 
sion or  custody  of  any  property  or  thing  in  action  belonging  to  him,  who 
shall  conceal  the  same,  and  not  deliver  a  just  and  true  account  of  such 
indebtedness,  or  not  deliver  such  property  or  things  in  action  to  the 
assignees,  or  one  of  them,  by  the  day  for  that  purpose  appointed,  shall 
be  liable  to  the  assignees  in  double  the  amount  of  such  debt,  or  double 
the  value  of  the  property  or  things  in  action  so  concealed. 

Section  9664.      (14280.)      No  change. 

Sbc.  20.  Whenever  the  assignees  shall  show  by  their  own  oath,  or  by 
other  competent  proof,  to  the  satisfaction  of  the  court,  that  there  is 
good  reason  to  believe  that  the  debtor,  his  wife,  or  any  other  person. 
has  concealed  or  embezzled  any  part  of  the  estate  of  such  debtor,  vested 
in  the  said  assignees,  or  that  any  person  can  testify  concerning  the  con- 
cealment or  embezzlement  thereof,  or  that  any  person  who  shall  have 
not  rendered  an  account  as  above  required,  is  indebted  to  said  debtor, 
or  has  property  in  his  custody  or  possession  belonging  to  said  debtor, 
such  court  shall  issue  a  warrant,  commanding  any  sheriff  or  constable 
to  cause  such  debtor  or  other  person  to  be  brought  before  him  at  such 
time  and  place  as  he  shall  appoint  for  the  purpose  of  being  examined. 

Section   9655.      (14281.)      Modified. 

Sec.  21.  The  court  issuing  such  warrant  shall  examine  every  person 
so  brought  before  him,  on  oath,  in  the  presence  of  the  assignees  or  any 
of  them,  touching  all  matters  relative  to  the  debtor,  his  dealings  and 
estate,  and  touching  the  detention  or  concealment  of  any  part  of  his 
property,  and  touching  the  indebtedness  of  any  person  to  such  debtor, 
and  shall  reduce  the  examination  to  writing,  which  the  person  so  ex- 
amined shall  sign,  and  which  shall  be  attested  by  the  officer. 

Section  9656.      (14282.)      No  change. 

Sex:.  22.    If  any  person  brought  before  such  court,  shall  refuse  to  be 
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sworn  or  to  answer  satisfactorily  all  lawful  questions  put  to  him,  or 
shall  refuse  to  sign  the  examination,  not  having  a  reasonable  objection 
thereto,  to  be  allowed  by  such  court,  the  court  shall,  by  warrant  commit 
such  person  to  prison,  there  to  remain  without  bail  until  he  shall  sub- 
mit to  be  sworn,  or  to  answer  as  required,  or  to  sign  such  examination ; 
in  which  warrant  the  particular  default  of  the  person  committed  shall 
be  specified,  and  if  it  be  in  not  answering  any  question,  such  question 
shall  also  be  specified  therein. 

Section   9657.      (14288.)      No  substantial   change. 

Sbx?.  23.  If  any  person  so  committed  shall  bring  a  writ  of  habeas 
corpus  or  certiorari,  he  shall  not  be  discharged  by  reason  of  any  insuffi- 
ciency in  the  form  of  a  warrant  of  commitment,  but  the  court  before 
whom  such  person  shall  be  brought,  shall  recommit  such  person,  unless 
it  shall  be  made  to  appear  that  he  hath  answered  all  lawful  questions 
put  to  him,  or  had  sufficient  reason  to  refuse  to  sign  the  examination, 
as  the  case  may  be,  or  unless  such  person  shall  then  answer  on  oath  the 
questions  put  to  him. 

Section   9658.      (14284.)      No   substantial   change. 

Sec.  24.  Any  sheriff  or  jailer  wilfully  suffering  any  person  so  com- 
mitted or  re-committed,  pursuant  to  the  foregoing  sections,  to  escape, 
shall  be  liable  to  indictment  for  misdemeanor,  and  on  conviction  thereof, 
in  addition  to  any  punishment  the  court  may  inflict,  shall  be  liable  to 
the  assignees  in  a  sum  equal  to  the  whole  amount  of  the  debts  due  to 
the  creditors  of  such  debtor,  not  exceeding  two  thousand  dollars. 

Section   9659.      (14285.)      No  change. 

Sec.  25.  The  person  so  examined  and  answering  to  the  satisfaction 
of  the  court,  shall  not  be  subject  to  any  liability  imposed  by  this  chap- 
ter for  concealing  and  not  delivering  any  property,  or  paying  any  debts 
beyond  the  value  of  such  property,  or  the  amount  of  such  debts ;  but  his 
answers  on  such  examination  may  be  given  in  evidence  in  the  same  man- 
ner, and  with  the  like  effect,  as  if  they  had  been  made  in  answer  to  a 
bill  in  chancery  filed  by  such  assignees. 

Section  9660.     (14286.)     No  substantial  change. 

Sbc.  26.  The  assignees  shall,  as  speedily  as  practicable,  convert  the 
estate,  real  and  personal,  into  money;  and  they  shall  keep  a  regular 
account  of  all  moneys  received  by  them,  to  which  account,  every  creditor 
or  other  person  interested  therein,  shall  be  at  liberty  at  all  times  to 
have  access. 

Section   9669.      (14296.)      No   change. 

Sec.  27.  They  shall  pay  all  debts  due  by  such  debtor  to  the  United 
States,  and  all  debts  due  by  him  to  persons  who,  by  the  laws  of  the 
United  States,  have  a  preference  in  consequence  of  having  paid  money 
as  sureties  of  such  debtor,  and  all  debts  due  to  any  person  or  persons 
from  such  debtor  for  labor  done  or  performed :    Provided^  however.  That 
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creditors  under  the  laws  of  the  United  States,  as  mentioned  in  this  sec- 
tion, shall  not  be  prejudiced  thereby. 

Section  9678.      (14299.)      No  change. 

Sec.  28.  They  shall  distribute  the  residue  of  the  moneys  in  their 
hands,  among  all  those  who  were  creditors  at  the  time  of  executing  the 
assignment  by  the  insolvent  who  shall  have  exhibited  their  claims  as 
creditors,  and  whose  debts  shall  have  been  ascertained  in  proportion  to 
their  respective  demands,  and  without  giving  any  preference  to  debts 
due  on  specialties. 

Section  9674.      (14300.)      No   change. 

Sec.  29.  In  making  such  distribution,  the  assignee  shall  first  pay 
all  debts  that  may  be  owing  by  the  debtor  as  guardian,  executor,  admin- 
istrator or  trustee ;  and  if  there  be  not  sufficient  to  pay  all  debts  of  the 
character  above  specified,  then  a  distribution  shall  be  made  among  them 
in  proportion  to  their  amounts  respectively. 

Section  9675.      (14801.)      No   change. 

Sec.  30.  Every  person  to  whom  a  debtor  shall  be  indebted  for  a  valu- 
able consideration,  in  any  sum  of  money  not  due  at  the  time  of  such 
distribution,  but  payable  afterwards,  shall  receive  his  proportion  with 
other  creditors,  after  deducting  a  rebate  of  legal  interest  upon  the  sum 
distributed  for  the  time  unexpired  of  such  credit. 

Section    9676.      (14302.)      No    change. 

Sec.  31.  When  mutual  credit  has  been  given  by  any  debtor,  and  any 
other  person,  or  mutual  debts  have  subsisted  between  such  debtor  and 
any  other  person,  the  assignees  may  set  off  such  credits  or  debts,  and 
pay  the  proportion  or  receive  the  balance  due;  but  no  set-off  shall  be 
allowed  of  any  claim  or  debt  which  would  not  have  been  entitled  to  a 
dividend  as  hereinbefore  directed. 

Section    9077.      (14303.)      No   change. 

Sec.  32.  No  set-off  shall  be  allowed  by  the  assignees  of  any  claim  or 
debt  which  shall  have  been  purchased  by,  or  transferred  to  the  person 
claiming  its  allowance,  which  could  not  have  been  set-off  according  to 
the  provisions  of  this  chapter,  in  a  suit  by  the  assignees. 

Section   9678.      (14304.)      No   change. 

Sdc.  33.  If  at  the  time  any  dividend  is  made,  any  prosecution  be 
pending  against  the  assignees,  in  which  a  demand  against  such  debtor 
may  be  established,  the  assignees  may  retain  in  their  hands  the  propor- 
tion which  would  belong  to  such  demand  if  established,  and  the  neces- 
sary costs  and  expenses  of  such  suit  or  proceeding  to  be  applied  according 
to  the  event  of  such  suit  or  proceeding,  or  to  be  distributed  in  a  second 
or  other  dividend. 

Section  9670.      (14305.)      No  change. 
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Sec.  34.  All  sums  which  shall  be  recovered  by  the  assignees  on  account 
of  any  liability  incurred  pursuant  to  the  provisions  of  this  chapter, 
shall  be  deemed  a  part  of  the  estate  of  the  debtor,  and  shall  be  distrib- 
uted as  such  among  his  creditors. 

Section  9680.      (14306.)     No  substantial   change. 

Sbc.  35.  If  the  whole  of  the  estate  of  such  debtor  be  not  distributed 
on  the  first  dividend,  the  assignee  shall,  within  one  year  thereafter,  make 
a  second  dividend  of  all  the  moneys  belonging  to  the  estate  of  the  debtor, 
then  in  their  hands,  among  the  creditors  thereof  as  hereinbefore  speci- 
fied ;  and  in  the  same  manner  from  year  to  year  so  long  as  any  money  be- 
longing to  the  estate  of  such  debtor  shall  remain  in  the  hands  of  the 
assignees,  they  shall  make  a  dividend  thereof  among  the  creditors  en- 
titled thereto. 

Section  0681.      (14307.)      No  change. 

Se3C.  36.  Any  creditor  who  shall  have  neglected  to  deliver  to  the 
assignees  an  account  of  his  demand,  before  the  first,  second  or  other 
dividend,  and  who  shall  deliver  such  account  to  them  before  the  second 
or  other  subsequent  dividend,  shall  receive  the  sum  he  would  have  been 
entitled  to  on  any  former  dividend,  before  any  distribution  be  made  to 
the  other  creditors. 

Section   9682.      (14308.)      No   change. 

Sec.  37.  If  any  dividend  that  shall  have  been  declared,  shall  remain 
unclaimed  by  the  person  entitled  thereto,  for  one  year  after  the  same 
was  declared,  the  assignees  shall  consider  it  relinquished,  and  shall  dis- 
tribute it,  on  any  subsequent  dividend,  among  the  other  creditors. 

Section  9683.     (14309.)     No  change. 

Sec.  38.  If,  after  settling  the  estate  of  any  debtor,  and  after  dis- 
charging his  debts  to  creditors  entitled  to  a  dividend,  any  surplus  shall 
remain  in  the  hands  of  the  assignees,  the  same  shall  be  paid  to  such 
debtor  or  his  legal  representatives. 

Section   9684.      (14310.)      No  change. 

&BC.  39.  Whenever  any  assignee  shall  resign  or  shall  be  removed,  or 
shall  die,  or  become  incapacitated  to  perform  his  duties,  the  court  may 
appoint  another  in  the  place  of  such  assignee,  who  shall  in  all  respects 
have  the  like  powers  and  authority,  and  be  subject  to  the  same  control, 
obligations  and  responsibilities. 

Section   9687.      (14313.)      Modified. 
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CHAPTER  XLIII. 

OP  THE  RBLIBF  OF  POOR  DEBTORS  FROM   IMPRISONMENT. 

Section  1.  Every  person  who  shall  be  imprisoned  by  virtue  of  one 
or  more  executions  in  civil  causes,  may  make  application  for  his  dis- 
charge from  imprisonment  in  the  cases  and  in  the  manner  hereinafter 
specified. 

Section    9701.      (14327.)      No   change. 

Rbc.  2.  Such  application  may  be  made  at  the  times  following,  that 
is  to  say: 

1.  If  the  amount  due  on  such  executions  shall  not  exceed  twenty- 
five  dollars,  after  he  shall  have  been  imprisoned  thirty  days; 

2.  If  the  amount  due  on  such  executions  be  more  than  twenty-five 
dollars,  and  not  exceeding  fifty  dollars,  after  he  shall  have  been  im- 
prisoned sixty  days; 

3.  If  the  amount  due  on  such  executions  be  more  than  fifty  dollars, 
and  not  exceeding  one  hundred  dollars,  after  he  shall  have  been  impris- 
oned ninety  days; 

4.  If  the  amount  due  on  such  executions  be  more  than  one  hundred 
dollars,  and  not  exceeding  five  hundred  dollars,  after  he  shall  have  been 
imprisoned  six  months; 

5.  If  the  amount  due  on  such  executions  shall  exceed  five  hundred 
dollars,  after  he  shall  have  been  imprisoned  nine  months. 

Section  9702.      (14328.)      No  change. 

Sec.  3.  The  person  so  entitled  to  apply  for  his  discharge  may  repre- 
sent to  the  jailor  or  sheriff  in  whose  custody  he  shall  be,  that  he  is  un- 
able to  pay  the  amount  due  on  the  execution  or  executions  by  virtue  of 
which  he  is  imprisoned,  and  is  desirous  to  take  the  benefit  of  the  law  for 
the  relief  of  poor  debtors,  and  thereupon  such  sheriff  or  jailor  shall  make 
such  desire  known  to  a  circuit  court  commissioner  or  judge  of  the  cir- 
cuit court  for  the  same  county,  or  to  the  judge  of  any  superior  court 
from  which  the  execution  or  executions  issued  by  virtue  of  which  the  per- 
son so  entitled  to  apply  for  his  discharge  is  imprisoned  or  held  by  such 
sheriff  or  jailor. 

Section  9703.      (14329.)      No  change. 

Sec.  4.  The  oflScer  to  whom  such  desire  shall  be  so  made  known,  shall 
thereupon  appoint  a  time  and  place  within  the  same  county,  for  the 
examination  of  such  debtor,  and  notice  of  such  time  and  place  shall  be 
given  to  the  plaintiff  in  every  such  execution  or  his  attorney,  if  within 
the  same  or  any  adjoining  county,  at  least  three  days  before  such  ex- 
amination. 

Section    9704.      (14330.)      No    change. 
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Sbc.  5.  If  neither  such  plaintiffB  nor  their  attorneys  shall  be  found 
within  either  of  such  counties,  such  notice  shall  be  published  by  posting 
the  same  upon  the  outer  door  of  the  jail  in  which  such  person  is  im- 
prisoned, at  least  six  days  before  such  examination. 

Section  9705.     (14881.)     No  change. 

Sec.  6.  On  the  day  appointed  for  such  examination,  the  sheriff  or 
jailor  shall  have  the  prisoner  at  the  place  designated  by  such  oflBcer ;  and 
on  due  proof  of  notice  having  been  given  as  hereinbefore  provided,  such 
judge  or  commissioner  shall  examine  the  prisoner  on  oath  concerning 
his  estate  and  effects,  and  the  disposal  thereof,  and  his  ability  to  pay 
the  sum  for  which  he  is  committed,  or  any  part  thereof,  and  shall  hear 
any  other  legal  and  pertinent  evidence  that  may  be  produced  by  the 
prisoner  or  any  plaintiff  in  such  execution. 

Section  9706.      (14382.)     No  change. 

Sec.  7.  If  the  officer  before  whom  such  examination  is  had,  shall  be 
satisfied  of  the  truth  of  the  facts  set  forth  in  the  oath  to  be  taken  by 
the  debtor,  and  in  the  certificate  to  be  made  by  such  officer,  as  required 
in  the  two  following  sections,  he  shall  administer  to  such  debtor  the  oath 
hereinafter  prescril^. 

Section  9707.     (14883.)      No  change. 

Sec.  8.     Such  oath  shall  be  in  the  following  form:     "I, , 

do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  I  have  no  estate, 
real  or  personal,  to  the  amount  of  twenty  dollars,  except  such  goods 
and  chattels  as  are  by  law  exempt  from  execution,  and  that  I  have  not 
any  other  estate,  now  conveyed  or  concealed,  with  design  to  secure  the 
same  to  my  use,  or  to  the  use  of  my  family,  or  to  defraud  my  creditors." 
which  oath  shall  be  signed  by  the  person  making  the  same,  and  be  certi- 
fied by  the  officer. 

Section  9708.      (14884.)      No   change. 

Sec.  9.  After  administering  such  oath,  such  officer  shall  make  a  cer- 
tificate under  his  hand,  in  substance  in  the  following  form: 

"County  of ,  ss. 

"To  the  keeper  of  the  jail  of  said  county : 

"I,  the  subscriber,  judge  of  the  circuit  court  (superior  court,  or  a 
circuit  court  commissioner,  as  the  case  may  be),  for  said  county,  do 
hereby  certify  that  A.  B.,  a  poor  prisoner,  confined  upon  execution  in 
a  civil  cause,  in  the  jail  of  said  county,  has  caused  C.  D.,  the  person  at 
whose  suit  he  is  imprisoned,  to  be  notified  according  to  law,  of  his  de- 
sire to  take  the  benefit  of  the  law  for  the  relief  of  poor  debtors;  that 
in  my  opinion  the  said  A.  B.  has  no  estate,  real  or  personal,  to  the 
amount  of  twenty  dollars,  except  such  goods  and  chattels  as  are  by  law 
exempt  from  execution,  and  has  not  any  other  estate  now  conveyed  or 
concealed,  or  in  any  way  disposed  of  with  design  to  secure  the  same 
to  his  own  use  or  the  use  of  his  family,  or  to  defraud  his  creditors;  and 
that  I  have,  after  due  examination  of  the  said  A.  B.,  administered  to 
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him  the  oath  prescribed  by  law  to  be  taken  by  poor  prisoners,  who  are 
committed  on  execution  in  civil  causes." 

Section  0709.     (14335.)     No  chaoffe. 

Sex:.  10.  The  jailor  npon  receiving  such  certificate,  shall  discharge 
the  prisoner  so  far  as  he  is  held  in  prison  on  the  execution  or  executions 
therein  mentioned,  and  such  certificate,  and  the  oath  taken  by  such 
prisoner,  shall  be  filed  and  preserved  in  the  office  of  the  clerk  of  the 
county  in  which  the  proceedings  were  had. 

Section  9710.      (14336.)      No  change. 

Sec.  11.  If  the  officer  to  whom  any  application  shall  be  made  under 
the  provisions  of  this  chapter,  after  the  examination  of  the  prisoner, 
shall  not  be  satisfied  that  he  is  entitled  to  his  discharge,  such  prisoner 
shall  be  remanded  to  prison ;  but  he  shall  not  thereby  be  prevented  from 
obtaining  his  discharge  upon  new  notice  to  the  creditor  or  creditors,  and 
new  proceedings  before  the  same  or  some  other  proper  officer,  in  the  man- 
ner herein  provided. 

Section  9711.      (14337.)     No  change. 

Sec.  12.  The  debtor,  after  being  so  discharged,  shall  be  forever  ex- 
empted from  arrest  or  imprisonment,  for  the  same  debt,  unless  he  shall 
be  convicted  of  having  sworn  falsely  upon  his  examination  before  the 
officer,  or  in  taking  the  oath  before  prescribed. 

Section   9712.      (14838.)      No  change. 

Sec.  13.  If  he  shall  be  so  convicted,  he  shall  have  no  benefit  from 
the  proceedings  had  under  this  chapter,  and  shall  be  liable  to  the  punish- 
ment of  perjury ;  and  the  creditor  or  creditors  may  have  new  executions 
against  the  body,  or  against  the  goods  and  chattels,  lands  and  tene- 
ments of  the  debtor,  in  like  manner  as  if  he  had  not  been  committed  on 
execution. 

Section  0713.      (14339.)      No  change. 


Digitized  by 


Google 


369 


CHAPTER  XLIV. 

OP    THE    PUNISHMENT   OF    FRAUDULENT   DEBTORS. 

Section  1.  No  person  shall  be  arrested  or  imprisoned  on  any  civil 
process  issuing  out  of  any  court  of  law,  or  on  any  execution  issuing  out 
of  a  court  of  equity,  in  any  suit  or  proceeding  instituted  for  the  recovery 
of  any  money  due  upon  any  judgment  or  decree  founded  upon  contract, 
or  due  upon  any  contract  expressed  or  implied,  or  for  the  recovery  of 
any  damages  for  the  nonperformance  of  any  contract. 

SecUon   9558.      (14179.)      No   change. 

Sbc.  2.  The  preceding  section  shall  not  extend  to  proceedings  as  for 
contempts  to  enforce  civil  remedies;  nor  to  actions  for  fines,  penalties, 
or  forfeitures,  or  on  promises  to  marry  where  fraud  is  alleged,  or  for 
moneys  collected  by  any  public  oflScer,  or  for  any  misconduct  or  neglect 
in  office,  or  in  any  professional  employment. 

Section  9554.     (14180.)     No  substantial  change. 

Sec.  3.  In  all  cases,  where  by  the  preceding  provisions  of  this  chap- 
ter a  defendant  cannot  be  arrested  or  imprisoned,  it  shall  be  lawful  for 
the  plaintiff  who  shall  have  commenced  a  suit  against  such  defendant, 
or  shall  have  obtained  a  judgment  or  decree  against  him  in  any  court 
of  record,  or  justice's  court,  to  apply  to  any  judge  of  the  court  in  which 
such  suit  is  brought,  or  to  any  circuit  judge  or  circuit  court  commis 
fc^ioner,  or  to  any  justice  of  the  peace  before  whom  such  suit  is  pending 
or  judgment  obtained,  or  before  whom  such  proceedings  shall  have  been 
transferred,  for  a  warrant  to  arrest  the  defendant  in  such  suit. 

Section  9555.     (14181.)     No  change. 

Sec.  4.  No  such  warrant  shall  issue  unless  satisfactory  evidence 
shall  be  adduced  to  such  officer,  by  the  affidavit  of  the  plaintiff,  or  of 
some  other  person  or  persons,  that  there  is  a  debt  or  demand  due  to  the 
plaintiff  from  the  defendant,  and  specifying  the  nature  and  amount 
thereof  as  near  as  may  be,  for  which  the  defendant,  according  to  the 
provisions  of  this  chapter,  cannot  be  arrested  or  imprisoned,  and  estab- 
lishing one  or  more  of  the  following  particulars: 

1.  That  the  defendant  is  about  to  remove  any  of  his  property  out  of 
the  jurisdiction  of  the  court  in  which  the  suit  is  brought  with  intent 
to  defraud  his  creditor  or  creditors;  or, 

2.  That  the  defendant  has  property  or  rights  in  action,  which  he 
fraudulently  conceals,  or  that  he  has  rights  in  action,  or  some  interest 
in  any  public  or  corporate  stock,  money,  or  evidence  of  debt  which  he 
unjustly  refuses  to  apply  to  the  payment  of  any  judgment  or  decree 
which  shall  have  been  rendered  against  him,  belonging  to  the  plaintiff; 
or, 

il.     That  he  has  assigned,  removed  or  disposed  of,  or  is  about  to  dis- 
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pose  of  any  of  his  property,  with  the  intent  to  defraud  his  creditor  or 
ci*e<litors;  or, 

4.  That  the  defendant  fraudulently  contracted  the  debt,  or  incurred 
the  obligation,  respecting  which  such  suit  is  brought. 

Section  9556.      (14182.)      No  cbange. 

Sec.  5.  Upon  such  proof  being  made  to  the  satisfaction  of  the  officer 
to  whom  the  application  shall  be  made,  he  shall  issue  a  warrant  under 
his  hand,  in  behalf  of  the  people  of  this  state,  directed  to  the  sheriff  or 
any  constable  of  the  county  within  which  such  oflScer  shall  reside,  therein 
briefly  setting  forth  the  nature  of  the  complaint,  and  commanding  the 
officer  to  whom  it  shall  be  directed,  to  arrest  the  person  named  in  such 
warrant,  and  bring  him  before  such  officer  without  delay;  which  war 
rant  shall  be  accompanied  by  a  copy  of  all  affidavits  presented  to  such 
officer,  upon  which  the  warrant  issued ;  which  shall  be  certified  by  such 
officer,  and  shall  be  delivered  to  the  defendant  at  the  time  of  serving 
the  warrant  by  the  officer  serving  the  same. 

Section  9557.      (14183.)      No  change. 

Sbx:.  6.  The  officer  to  whom  suck  warrant  shall  be  delivered  shall 
execute  the  same  by  arresting  the  person  named  therein,  and  bringmg 
him  before  the  officer  issuing  such  warrant;  or  in  case  of  the  absence 
or  inability  of  suck  officer,  l^fore  some  other  officer  having  jurisdiction 
in  the  case,  and  shall  keep  him  in  custody  until  he  shall  be  duly  dis- 
charged or  committed  as  hereinafter  provided. 

Section   9558.      (14184,)      No  change. 

Sec.  7.  On  the  person  so  arrested  being  brought  before  such  officer, 
he  may  controvert  any  of  the  facts  and  circumstances  on  which  such 
warrant  issued,  and  may,  at  his  option,  verify  his  allegations  by  his 
own  affidavit ;  and  in  case  of  his  so  verifying  the  same,  the  plaintiff  maj 
examine  such  defendant  on  oath,  touching  any  fact  or  circumstance 
material  to  the  inquiry,  and  the  answers  of  the  defendant  on  such  exam- 
ination shall  be  reduced  to  writing,  and  subscribed  by  him;  and  the  offi- 
cer conducting  such  inquiry  shall  also  receive  such  other  proofs  as  the 
parties  may  offer,  either  at  the  time  of  such  first  appearance,  or  at  such 
other  time  as  such  hearing  shall  be  adjourned  to;  and  in  case  of  an 
adjournment,  such  officer  may  take  a  recognizance,  with  surety,  from  the 
defendant,  for  his  appearance  at  the  adjourned  meeting,  and  conditioned 
that  said  defendant  will  not  meanwhile  secrete,  destroy,  dispose  of,  or 
in  any  manner  make  way  .with,  or  put  out  of  his  possession,  any  of  his 
property  not  exempt  from  sale  on  execution;  and  in  case  the  said  de- 
fendant shall  refuse  to  enter  into  such  recognizance,  he  shall  be  commit- 
ted to  the  county  jail,  and  there  to  remain  until  such  time  as  the  said 
hearing  shall  have  been  adjourned  to,  or  until  he  shall  give  the  bond 
hereinbefore  provided. 

Section   9559.      (14185.)      No  change. 

Sec.  8.  The  officer  conducting  such  inquiry  shall  have  the  same 
authority  to.  issue  subpoenas  for  witnesses  and  to  enforce  obedience 
to  such  subpoenas,    and   to    punish    witnesses   refusing   to   testify,   as 
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are  conferred  by  law  upon  such  officers  in  cases  of  other  proceedings 
before  them,  and  the  defendant  shall  be  entitled  to  a  jury  of  six  jurors, 
if  he  demand  one,  to  try  the  issue  joined  in  the  matters  charged  or 
allied  against  him  in  the  affidavit  or  affidavits  exhibited  to  or  before 
the  said  officer  conducting  such  inquiry,  which  jury  shall  be  selected 
and  summoned  in  the  same  manner,  as  near  as  may  be,  as  in  the  trial 
of  criminal  cases  before  justices  of  the  peace,  and  the  said  officer  shall 
have  the  same  power  in  relation  to  the  selection,  summoning  and  swear- 
ing such  jury  and  conducting  such  jury  trial,  as  near  as  may  be,  as  is 
given  to  justices  of  the  peace  in  the  trial  of  criminal  cases  before  them. 

SecUon  9560.      (14186.)     No  change. 

Sec.  9.  If  such  officer  is  satisfied  that  the  allegations  of  the  plaintiff 
are  substantiated,  and  that  the  defendant  has  done,  or  is  about  to  do, 
any  one  of  the  acts  specified  in  the  fourth  section  of  this  chapter,  upon 
which  a  warrant  is  authori^sed  to  be  issued,  he  shall,  by  a  commitment 
under  his  hand,  direct  that  such  defendant  be  committed  to  the  jail  of 
the  county  in  which  such  hearing  shall  be  had,  to  be  there  detained  until 
he  shall  be  discharged  according  to  law;  and  such  defendant  shall  be 
committed  and  detained  accordingly. 

Section  9561.      (14187.)      No  change. 

Sec.  10.  Such  commitment  shall  not  be  granted,  if  the  defendant 
shall  either: 

1.  Pay  the  debt  or  demand  claimed,  with  the  costs  of  the  suit  and 
of  the  procedings  against  him ;  or, 

2.  Give  security  to  the  satisfaction  of  the  officer  before  whom  the 
hearing  shall  be  had,  that  the  debt  or  demand  of  the  plaintiff,  with  the 
costs  of  the  suit  and  proceedings  aforesaid,  shall  be  paid  within  ninety 
days,  if  a  judgment  shall  have  been  recovered  thereon ;  or  within  ninety 
days  after  such  judgment  shall  be  obtained,  in  case  no  judgment  shall 
have  been  rendered  thereon ;  or, 

3.  Enter  into  a  bond  to  the  plaintiff  in  a  penalty  of  not  less  than 
twice  the  amount  of  the  debt  or  demand  claimed,  giving  such  surety  or 
sureties  as  shall  be  approved  by  such  officer,  conditioned  that  such  de- 
fendant will,  within  thirty  days  thereafter,  make  a  general  assignment 
of  all  his  property,  for  the  benefit  of  his  creditors,  in  accordance  with 
the  provisions  of  the  preceding  chapter,  or  file  a  petition  for  adjudica- 
tion in  bankruptcy,  under  the  federal  bankruptcy  law,  and  diligently 
prosecute  the  same  until  he  obtains  a  discharge;  and  that  he  will  not, 
before  making  such  assignment,  or  filing  the  petition  for  such  adjudica- 
tion, in  any  way  dispose  of  any  money,  property,  or  rights  in  action,  or 
interest  in  any  public  or  corporate  stock,  or  evidence  of  debt,  or  any- 
thing valuable  whatever,  which  he  possessed  at  the  time  of  such  arrest, 
not  exempt  from  execution. 

Section  9562.      (14188.)     Modified. 

Sec.  11.  Any  defendant  committed  as  above  provided,  shall  remain 
in  custody  in  the  same  manner  as  other  prisoners,  until  a  final  judgment 
shall  have  been  rendered  in  his  favor,  in  the  suit  prosecuted  by  the 
creditor  at  whose  instance  such  defendant  shall  have  been  committed. 
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or  until  he  shall  haye  made  an  assignment,  in  accordance  with  the  pro- 
visions of  the  preceding  chapter,  or  shall  have  been  adjudicated  a  bank- 
rupt, in  accordance  with  the  federal  bankruptcy  law;  but  such  defend- 
ant may  be  discharged  by  the  officer  committing  him,  or  any  other  per- 
son authorized  to  discharge  the  duties  of  such  officer,  on  defendant  pay- 
ing the  debt  or  demand  claimed,  or  giving  security  for  the  payment  there- 
of, as  provided  in  the  tenth  section  of  tiiis  chapter,  or  on  his  execnting 
the  bond  mentioned  in  the  third  subdivision  of  said  section ;  but  any  de- 
fendant so  committed,  or  ordered  to  be  committed,  may,  at  any  time 
within  twenty-four  hours  after  the 'making  of  such  order,  appeal  there- 
from to  the  circuit  court  of  the  county,  provided  said  defendant  shall 
enter  into  a  bond  to  the  plaintiff  in  not  less  than  double  the  amount 
of  plaintiff's  demand,  and  not  less  than  five  hundred  dollars,  with  one 
or  more  sufficient  sureties,  to  be  approved  by  such  officer  conditioned  to 
appear  before  said  court  on  the  first  day  of  the  next  term  thereof,  and 
prosecute  his  appeal  to  effect  and  abide  the  order  and  judgm^t  of  said 
court,  and  with  like  conditions  as  to  the  disposition  of  property  and 
effects,  pending  such  appeal  as  are  contained  in  the  third  subdivision  of 
section  ten ;  and  the  officer  from  whose  order  or  judgment  an  appeal  is 
taken,  shall  thereupon  discharge  the  said  defendant  from  -  custody,  or 
order  his  discharge,  and  shall  make  a  special  return  of  the  proceedings 
had  before  him,  and  shall  cause  the  affidavit  or  affidavits  and  warrant 
and  the  return,  together  with  the  bond,  to  be  filed  in  the  said  circuit 
court  on  or  before  the  first  day  of  the  next  term  thereof.  The  said  cir- 
cuit court  shall  thereupon  have  full  jurisdiction  of  said  case,  the  same 
as  was  had  by  the  officer  below,  before  whom  such  proceedings  ware  com- 
menced, and  may  conduct  the  same  to  a  final  hearing  and  determination 
in  like  manner  with  the  same  right  to  the  defendant  to  demand  and  have 
a  trial  by  jury. 

Supersedes   section   9568.      (14189.) 

Rbc.  12.  The  fees  and  compensation  of  all  officers  and  witnesses,  per- 
forming services  under  the  provisions  of  this  chapter,  shall  be  the  same 
as  are  or  may  be  provided  by  law,  and  the  same  may  be  taxed  in  favor 
of  the  prevailing  party  as  in  other  civil  cases. 

Section   9565.      (14191.)      Modified. 

Sec.  13.  Whenever  in  this  chapter,  the  removal,  concealment  or  dis- 
posal of  any  property,  is  declared  to  be  the  ground  of  any  complaint  or 
proceeding,  it  shall  not  be  deemed  to  apply  to  any  property  which  shall 
be  expressly  exempted  by  law  from  levy  and  sale  under  execution. 

Section  9567.      (14193.)      No  change. 

Sec.  14.  Whenever  a  bond,  given  under  the  tenth  section  of  this 
chapter,  shall  become  forfeited  by  the  non-performance  of  the  condition 
thereof,  the  plaintiff  shall  be  entitled  to  recover  thereon  the  amount  dne 
to  him  on  the  judgment  obtained  in  the  original  suit  instituted  against 
the  defendant  giving  such  bond. 

Section   9568.      (14104.)      No   change. 
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Sbc.  15.  Any  person  who  shall  remove  any  of  his  property  out  of  any 
county,  with  intent  to  prevent  the  same  from  being  levied  upon  by  an 
execution,  or  who  shall  secrete,  assign,  convey,  or  otherwise  dispose  of 
any  of  his  property,  with  intent  to  defraud  any  creditor,  or  to  prevent 
such  property  from  being  made  liable  for  the  payment  of  his  debts,  and 
any  person  who  shall  receive  such  property  with  such  intent,  shall,  on 
conviction  thereof,  be  deemed  guilty  of  a  misdemeanor. 

Section  9569.     (14195.)     No  change. 

8ec.  16.  No  person  shall  be  excused  from  answering  any  bill  in 
equity,  seeking  a  discovery  in  relation  to  any  fraud  prohibited  by  this 
chapter,  or  from  answering  as  a  witness  in  relation  to  any  such  fraud, 
but  no  such  answer  shall  te  used  in  evidence  in  any  other  suit  or  prose- 
cution. 

Section  9571.     (14197.)     No  cbange. 
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CHAPTER  XLV. 


or  ARBIISATIONS. 


Section  1.  All  persons,  except  infants  and  persons  of  nnsonnd  mind, 
m^Jj  by  an  instrument  in  writing,  submit  to  the  decision  of  one  or  more 
arbitrators,  any  controversy  existing  between  them,  which  might  be  the 
subject  of  an  action  at  law,  or  of  a  suit  in  chancery,  except  as  herein 
otherwise  provided ;  and  may,  in  such  submission,  agree  that  a  judgment 
of  any  circuit  or  superior  court,  to  be  designated  in  such  instrument, 
shall  be  rendered  upon  the  award  made  pursuant  to  such  submission. 

Section    10924.      (1390S.)      Modified. 

Sec.  2.  No  such  submission  shall  be  made  respecting  the  claim  of 
any  person  to  any  estate,  in  fee,  or  for  life,  in  real  estate;  but  any  claim 
to  an  interest  for  a  term  of  years,  or  for  one  year  or  less,  in  real  estate, 
and  controversies  respecting  the  partition  of  lands  between  joint  tenants 
or  tenants  in  common,  or  concerning  the  boundaries  of  lands,  or  con- 
cerning the  admeasurement  of  dower,  may  be  so  submitted  to  arbitra- 
tion. 

Section   10925.      (18906.)      No  change. 

Sec.  3.  Every  such  submission  shall  be  acknowledged  by  the  parties 
signing  the  same,  before  some  officer  authorized  to  take  the  acknowledg 
ment  of  deeds,  who  shall  certify  such  acknowledgment  thereon. 

Section   10926.      (18907.)      No  change. 

Sex?,  4.  The  arbitrators  so  selected  shall  appoint  a  time  and  place  for 
the  hearing,  and  shall  adjourn  the  same  from  time  to  time,  as  may  be 
necessary;  and  on  the  application  of  either  party,  and  for  good  cause, 
they  may  postpone  such  hearing  to  any  time  not  extending  beyond  the 
day  fixed  in  such  submission  for  rendering  their  award. 

Section   10927.      (13908.)      No  change. 

Sec.  5.  Before  proceeding  to  hear  any  testimony,  the  arbitrators  shall 
be  sworn  faithfully  and  fairly  to  hear  and  examine  the  matters  in  con- 
troversy submitted  to  them,  and  to  make  a  just  award  thereon  according 
to  the  best  of  their  understanding,  and  either  of  such  arbitrators  shall 
have  power  to  administer  all  necessary  oaths  to  witnesses  examined  be- 
fore them. 

Section  10928.     (18909.)     No  change. 

Sec.  6.  Witnesses  may  be  compelled  to  appear  before  such  arbitra- 
tors by  subpoenas,  to  be  issued  by  any  justice  of  the  peace,  in  the  same 
manner  and  with  the  like  effect,  and  subject  to  the  same  penalties  for 


Digitized  by 


Google 


375 

disobedience,  or  for  refusing  to  be  sworn  or  to  testify,  as  in  eases  of 
trials  before  justices  of  the  peace. 

Section  10929.     (13910.)     No  change. 

Sbc.  7.  All  the  arbitrators  must  meet  together,  and  hear  the  proofs 
and  allegations  of  the  parties;  but  an  award  by  a  majority  of  them  shall 
be  valid,  unless  the  concurrence  of  all  the  arbitrators  be  expressly  re- 
quired in  the  submission. 

Section  10980.     (13911.)     No  change. 

Sec.  8.  Upon  such  submission,  and  the  award  made  in  pursuance 
thereof,  being  filed  with  the  clerk  of  the  court  designated  in  such  submis- 
sion, within  one  year  after  the  making  of  the  award,  such  court  shall, 
by  rule  in  open  court,  confirm  such  award,  unless  the  same  be  vacated 
or  modified,  or  a  decision  thereon  be  postponed,  as  herein  provided. 

Section  10931.     (13912.)     No  change. 

Sec.  9.  Any  party  complaining  of  such  award,  may  move  the  court 
designated  in  such  submission,  to  vacate  the  same,  upon  either  of  the 
following  grounds:  ♦ 

1.  That  such  award  was  procured  by  corruption,  fraud,  or  other  un- 
due means; 

2.  That  there  was  evident  partiality  or  corruption  in  the  arbitrators, 
or  either  of  them ; 

3.  That  the  arbitrators  were  guilty  of  misconduct,  in  refusing  to 
postpone  the  hearing,  upon  sufficient  cause  shown,  or  in  refusing  to  hear 
any  evidence,  pertinent  and  material  to  the  controversy;  or  any  other 
misbehavior  by  which  the  rights  of  any  party  shall  have  been  prejudiced ; 

4.  That  the  arbitrators  exceeded  their  powers,  or  that  they  so  imper- 
fectly executed  them,  that  a  mutual,  final  and  definite  award  on  the  sub- 
ject matter  submitted,  was  not  made. 

Section    10932.      (13913.)      No   change. 

Sec.  10.  Any  party  to  such  submission,  may  also  move  the  court 
designated  therein  to  modify  or  correct  such  award,  in  the  following 
cases: 

1.  Where  there  is  an  evident  miscalculation  of  figures,  or  an  evident 
mistake  in  the  description  of  any  person,  thing  or  property  referred  to 
in  such  award; 

2.  Where  the  arbitrators  shall  have  awarded  upon  some  matter  not 
submitted  to  them,  not  aflPecting  the  merits  of  the  decision  upon  the  mat- 
ter submitted; 

3.  When  the  award  shall  be  imperfect  in  some  matter  of  form,  not 
aflfecting  the  merits  of  the  controversy;  and  where,  if  it  had  been  a  ver- 
dict, such  defect  could  have  been  amended  or  disregarded  by  the  court, 
according  to  the  provisions  of  law. 

Section  10933.      (13914.)     No  change. 

Sec.  11.  Every  such  application  to  vacate  or  modify  an  award,  shall 
be  made  to  the  court  designated  in  the  submission,  at  the  next  term  after 
the  publication  of  such  award,  upon  due  notice  to  the  adverse  party  as 
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in  other  cases  of  special  motions,  if  there  be  time  for  that  purpose;  and 
if  there  be  not  time,  such  court,  or  any  judge  thereof,  may,  upon  good 
cause  shown,  order  a  stay  of  proceedings  on  such  award,  either  absolute- 
ly, or  upon  such  terms  as  shall  appear  just,  until  the  term  of  the  court 
next  after  such  first  term. 

Section  10984.      (18915.)     No  change. 

Sec.  12.  On  such  application,  the  court  may  vacate  such  award  in 
any  of  the  cases  hereinbefore  specified,  and  may,  in  their  discretion. 
direct  a  re-hearing  by  the  same  arbitrators;  and  in  the  cases  herein 
specified,  the  court  may  modify  and  correct  such  award,  so  as  to  effect 
the  intent  thereof,  and  to  promote  justice  between  the  parties. 

Section   10935.     (13916.)      No  change. 

Bec.  13.  Upon  such  award  being  confirmed  or  modified,  the  court 
shall  render  judgment  in  favor  of  the  party  to  whom  any  sum  of  money 
or  damages  shall  have  been  awarded,  that  he  recover  the  same;  and  if 
the  award  shall  have  ordered  any  act  to  be  done  by  either  party,  judg- 
ment shall  be  entered  that  such  act  be  done  according  to  such  order. 

Section  10936.     (13917.)     No  change. 

8ec.  14.  The  costs  of  the  proceedings  shall  be  taxed  as  in  suits,  and 
if  no  provision  for  the  fees  and  expenses  of  the  arbitrators  shall  have 
been  made  in  the  award,  the  court  shall  make  the  same  allowance  as 
provided  by  law,  in  cases  of  referaices. 

Section    10937.      (18918.)      No  change. 

Sec.  15.  A  record  of  such  judgment  shall  be  made,  commencing  with 
a  memorandum  reciting  the  submission ;  then  stating  the  hearing  before 
the  arbitrators ;  their  award ;  the  proceedings  of  the  court  thereupon,  in 
modifying  or  confirming  such  award ;  and  the  judgment  of  the  court  for 
the  recovery  of  the  debt  or  damages  awarded,  and  that  the  parties  per- 
formed the  acts  ordered  by  the  award,  and  for  the  r^overy  of  the  costs 
allowed. 

Section   10938.      (13919.)      No  change. 

Reo.  16.  Such  record  shall  be  filed  and  docketed,  as  records  of  judg- 
ments in  other  cases;  shall  have  the  same  force  and  effect  in  all  respects; 
be  subject  to  all  the  provisions  of  law  in  relation  to  judgments  in  actions; 
and  may  in  like  manner,  be  removed  and  reversed  by  writ  of  error;  and 
execution  shall  issue  thereupon  against  the  property  or  person  of  any 
party  against  whom  a  recovery  shall  be  had,  in  all  respects  as  upon  other 
judgments. 

Section   10939.      (13920.)      No  change. 

Sec.  17.  When  any  writ  of  error  shall  be  brought  on  any  such  judg- 
ment rendered  in  a  circuit  court,  certified  copies  of  the  original  affidavits 
upon  which  any  application  in  relation  to  such  award  was  founded,  and 
of  all  other  affidavits  and  papers  relating  to  such  application,  shall  be 
annexed  to,  form  a  part  of,  and  be  returned  with  the  record  of  the  judg- 
ment ;  and  the  court  to  which  such  writ  shall  be  returned,  shall  reverse. 
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modify  or  amend,  or  affirm  such  judgment,  or  any  part  thereof,  accord- 
ing to  justice. 

Section  10940.     (18921.)     No  change. 

Sec.  18.  When  by  such  judgment,  any  party  shall  be  required  to  per- 
form any  act,  other  than  the  payment  of  money,  the  court  rendering 
such  judgment  shall  enforce  the  same. by  rule;  and  the  party  refusing 
or  neglecting  to  perform  and  execute  such  act,  or  any  part  thereof,  shall 
be  subject  to  all  the  penalties  of  contemning  an  order  of  such  court,  and 
may  be  proceeded  against  in  the  manner  provided  by  law  in  such  cases. 

Section  10941.     (18922.)     No  change. 

Sec.  19.  If  upon  any  application  made  pursuant  to  the  foregoing  pro- 
visions, the  court  shall  vacate  and  set  aside  any  award  of  arbitrators, 
costs  may,  in  the  discretion  of  the  court,  be  awarded  to  the  prevailing 
party;  and  the  payment  thereof  may  be  enforced  by  rule  of  the  court, 
as  in  other  cases. 

Section  10942.     (18928.)     No  change. 

Sec.  20.  Upon  every  such  order  vacating  an  award,  made  by  any  cir- 
cuit or  superior  court,  the  party  aggrieved  may  bring  a  writ  of  error,  as 
upon  any  other  judgment  of  such  court ;  to  which  writ  shall  be  returned 
certified  copies  of  such  order,  and  of  all  affidavits  and  papers  used  on 
such  application;  and  the  court  to  which  such  writ  shall  be  returned, 
shall  proceed  to  confirm  or  reverse  such  order,  as  shall  be  just. 

Section  10948.     (18924.)     No  change. 

Sec.  21.  If  such  order  be  reversed,  the  proceedings  shall  be  remitted 
to  the  court  from  which  they  were  removed,  to  proceed  thereon ;  or  the 
court  to  which  such  proceedings  shall  have  been  returned,  may  proceed 
thereon  to  modify  or  confirm  the  award,  and  to  render  judgment  thereon, 
in  the  same  manner,  and  with  the  like  effect,  as  if  such  court  had  been 
designated  in  the  submission. 

Section  10944.     (18925.)     No  change. 

Se9C.  22.  Nothing  contained  in  this  chapter  shall  be  construed  to  im- 
pair^ diminish,  or  in  any  manner  to  affect  the  power  and  authority  of 
any  court  of  chancery,  over  arbitrators,  awards,  or  the  parties  thereto; 
nor  to  impair  or  affect  any  action  upon  any  award,  or  upon  any  bond  or 
other  engagement  to  abide  an  award. 

Section  10945.     (18926.)     No  change. 

Sec.  23.  Neither  party  shall  have  power  to  revoke  any  submission 
made  as  provided  in  this  chapter,  without  the  consent  of  the  other  party ; 
and  if  either  party  shall  neglect  to  appear  before  the  arbitrators  after 
due  notice,  the  arbitrators  may  nevertheless  proceed  to  hear  and  deter- 
mine the  matter  submitted  to  them,  upon  the  evidence  produced  by  the 
other  party. 


Section  10946.     (18927.)     No  change. 
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CHAPTER  XLVI. 

OF 'the  FBES  of  CBBTAIN  OFFICBB8. 

Section  1.  For  the  services  mentioned  in  this  chapter,  hereafter  done 
or  performed  in  the  several  courts  in  this  state,  by  the  officers  thereof, 
or  in  any  proceeding  authorized  by  law,  the  fees  hereinafter  prescribed 
shall  be  allowed. 

Section   11214.      (14435.)      No  change. 

Sec.  2.  Before  any  suit  at  law  or  in  chancery  shall  be  commenced 
in  any  circuit  court  or  in  the  superior  court  of  Grand  Rapids  or  before 
the  filing  of  any  application  for  a  writ  of  mandamus,  prohibition,  quo 
warranto,  habeas  corpus  or  other  extraordinary  writ,  there  shall  be  paid 
to  the  clerk  of  said  court  by  the  moving  party  the  sum  of  three  dollars. 

Section  1  of  act  267,  1911.     (14489.)     No  substantial  change. 

Sec.  3.  Before  the  filing  and  entering  of  any  transcript  from  justice's 
court,  there  shall  be  paid  to  said  clerk  the  sum  of  one  dollar. 

Part  of  section  11215.      (14486.) 

Se)c.  4.  Before  the  entry  of  any  final  judgment  by  default  in  an  action 
at  law  or  pro  confesso  decree  in  chancery,  there  shall  be  paid  to  said 
clerk  the  sum  of  two  dollars. 

Section  2,  act  267,  1911.      (14440.)     No  substantial   change. 

Sec.  5.  Before  the  entry  of  any  final  judgment  in  a  suit  at  law  where- 
in a  trial  has  been  had,  there  shall  be  paid  to  said  clerk  the  sum  of  four 
dollars. 

Section  3,  act  267,  1911.     (14441.)      No  change. 

Sec.  6.  Before  the  entry  of  any  final  decree  in  a  contested  chancery 
case,  there  shall  be  paid  to  said  clerk  the  sum  of  three  dollars. 

Section  4,  act  267,  1911.     (14442.)     No  substantial  change. 

Sec.  7.  Before  the  filing  of  any  ex  parte  petition  in  chancery,  there 
shall  be  paid  to  said  clerk  the  sum  of  two  dollars  which  shall  be  in  full 
of  all  fees  for  said  proceeding. 

Section  5,  act  267,  1911.     (14443.)     No  substantial  change. 

Sec.  8.  Before  the  filing  of  any  ex  parte  petition  at  law,  there  shall 
be  paid  to  said  clerk  the  sum  of  four  dollars  which  shall  be  in  full  of 
all  fees  for  said  proceeding. 

Section  6,  act  267,  1911.     (14444.)     No  change. 

Sec.  9.    For  any  and  all  services  relative  to  the  receipt,  safe  keeping, 
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putting  out  money,  or  purchasing,  taking  or  transferring  any  security 
therefor,  or  collecting  interest  thereon,  under  the  direction  of  the  court, 
not  herein  specifically  provided  for,  such  allowance  and  compensation, 
and  from  such  of  the  parties  as  the  court  may  consider  just  and  shall 
direct,  by  an  order  for  that  purpose,  after  notice  to  the  parties  to  be 
charged  therewith. 

This  Is  a  part  of  section  11218.  (14438.)  The  balance  of  tbe  section  was  superseded 
by  act  267,  1911. 

Sec.  10.  For  all  certified  copies,  and  exemplifications  of  records, 
pleadings  and  proceedings  furnished  on  request,  where  no  special  provi- 
sion is  otherwise  made,  eight  cents  for  each  folio. 

New  section. 

Sbc.  11.  Upon  appeal  to  supreme  court  on  writ  of  error,  and  in  chan- 
cery appeals,  there  shall  be  paid  to  said  clerk  the  sum  of  five  dollars  and 
the  appellant  shall  furnish  copies  of  pleadings  and  exemplification  of 
records  or  proceedings  to  be  sent. 

Section  7,  act  267.  1911.      (14445.)     No  change. 

Sec.  12.  The  sum  or  sums  paid  as  aforesaid  shall  be  held  to  be  in  full 
for  all  clerk,  entry,  judgment  and  decree  fees  in  any  suit  from  the  com- 
mencement thereof  to  and  including  the  issuance  and  return  of  the  execu 
tion  or  other  final  process. 

Section  8,  act  267,  1911.     (14446.)     No  change. 

Sec.  13.  In  counties  where  the  county  clerk  receives  the  fees  of  his 
office,  all  or  in  part,  in  lieu  of  salary,  all  or  in  part,  the  said  clerk  shall . 
pay  over  to  the  county  treasurer  the  sum  of  two  dollars  on  each  and 
every  suit  at  law  that  shall  be  commenced  in  the  circuit  court;  and  in 
counties  where  the  county  clerk  is  paid  a  salary  in  lieu  of  fees  collected 
by  the  county  clerk,  pursuant  to  this  chapter,  all  fees  shall  be  paid  over 
to  the  county  treasurer  as  required  by  law. 

Section  0,  act  267,  1911.     (14447.)     No  change. 
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CHAPTER  XLVII. 


OP  COSTS  AND  THE  TAXATION  THBBOOF. 


Sbction  1.  In  each  and  every  issue  of  fact  tried  and  contested  before 
the  court  or  jury  in  which  the  stenographer  shall  be  employed,  there 
shall  be  taxed  three  dollars,  the  same  to  be  paid  by  the  plaintiff  in  the 
suit,  before  the  taking  of  testimony  is  commenced,  into  the  hands  of  the 
clerk  of  the  court,  and  by  him  into  the  county  treasury,  to  apply  to  the 
credit  of  the  general  expense  fund,  and  if  the  plaintiff  shall  prevail  in 
the  suit  the  amount  so  paid  by  him  shall  be  taxed  in  his  costs,  as  proper 
disbursements. 

Section  418.     (11925.)     No  change. 

Sec.  2.  Where  a  transcript  of  the  stenographer's  notes,  taken  in  cir- 
cuit court,  is  desired  for  the  purpose  of  moving  for  a  new  trial,  prepar- 
ing a  bill  of  exceptions,  or  removing  the  cause  to  the  supreme  court,  the 
amount  of  stenographer's  fees  paid  therefor  shall  be  recovered  as  a  part 
of  the  taxable  costs  by  the  prevailing  party  in  such  motion,  or  in  the 
supreme  court. 

Part  of  Section  411.      (11928.) 

Sec.  3.  In  actions  against  foreign  corporations  where  the  service  of 
•process  is  made  upon  the  secretary  of  state,  the  fee  paid  to  the  secretarj 
of  state  at  the  time  of  such  service,  may  be  taxed  as  costs  to  the  plaintiff, 
in  case  he  prevails  in  the  proceedings. 

Part  of  section   10,   act  3,   extra  session   1907.      (9656.) 

Sec.  4.  There  shall  be  allowed  to  the  prevailing  parties  costs  in  addi- 
tion to  the  fees  of  olBcers,  disbursements,  and  witnesses  in  suits  at  law, 
commenced  or  brought  into  the  circuit  court,  by  appeal  or  otherwise,  as 
follows : 

For  proceedings  before  trial,  in  all  civil  cases,  fifteen  dollars; 

For  the  trial  of  any  case,  fifteen  dollars; 

In  all  actions  where  judgment  is  taken  by  default  or  upon  cognovit 
fifteen  dollars; 

In  all  cases  of  special  motions,  such  sum  not  exceeding  fifteen  dollars, 
as  the  court  shall  deem  just ; 

For  every  term  at  which  a  cause  is  regularly  on  the  calendar  and  not 
reached,  or  is  postponed,  excluding  that  at  which  it  is  tried,  five  dollars: 
Provided,  That  no  such  term  fee  shall  be  allowed  to  any  party  for  any 
term  at  which  he  was  allowed  a  continuance  fee; 

In  all  cases  heard  and  determined  on  appeal,  the  costs,  or  such  part 
thereof  as  to  the  court  shall  seem  just,  in  view  of  the  particular  circnm* 
stances  of  each  case,  may  be  awarded  to  either  party ; 

In  all  rapes  of  certiorari  to  a  circuit  court,  to  the  prevailing  party- 
fifteen  dollars.    If  the  judgment  in  certiorari  be  reversed  in  part,  ana 
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affirmed  as  to  the  residue,  costs  shall  be  in  the  discretion  of  the  court; 
In  all  cases,  the  party  prevailing  in  the  circuit  court  may  tax  in  addi- 
tion to  the  costs  above  allowed  him,  such  costs  as  he  would  have  been 
entitled  to  tax  had  he  prevailed  in  the  court  below,  and  such  costs  as 
he  paid  on  taking  the  appeal,  if  he  was  appellant  in  the  cause. 

Part  of  section  11254.     (14482.)     ModUed. 

Sec.  5.  If  the  plaintiff  in  chancery  shall  dismiss  his  bill  or  petition, 
or  if  the  same  shall  be  dismissed  for  want  of  prosecution,  the  defendant 
shall  recover  his  costs,  except  in  those  cases  where,  according  to  the 
practice  of  the  court,  costs  would  not  be  awarded  against  such  plaintiff 
upon  a  decree  rendered  on  hearing  the  cause. 

Section  11255.      (14300.)     No  substantial  cbange. 

Sec.  6.  In  all  other  cases  where  no  special  provision  shall  be  made 
by  law,  the  costs  of  all  suits  and  proceedings  in  chancery,  shall  be  paid 
by  such  party  as  the  court  shall  direct. 

Section   11256.      (14391.)      No  cbange. 

Sec.  7.  In  the  following  cases,  if  the  plaintiff  recover  judgment  by 
default,  upon  confession,  verdict,  or  otherwise  in  any  action  or  proceed- 
ing at  law,  he  shall  recover  his  costs : 

1.  In  all  actions  of  ejectment,  or  for  waste  or  private  nuisance,  and 
in  all  proceedings  to  recover  the  possession  of  land  forcibly  entered,  or 
forcibly  or  otherwise  unlawfully  detained; 

2.  In  all  actions  to  which  the  title  of  lands  or  tenements,  or  right  of 
way,  or  right  by  prescription  or  otherwise,  to  any  easement  in  any  land, 
or  to  overflow  the  same,  or  to  do  any  other  injury  thereto,  shall  have  been 
put  in  issue  by  the  pleadings,  or  shall  have  come  in  question  on  the  trial 
of  the  cause; 

3.  In  suits  and  proceedings  upon  writs  of  prohibition,  or  information 
in  the  nature  of  a  quo  warranto ; 

4.  In  all  actions  of  replevin,  and  in  all  actions  for  the  recovery  of 
any  debt  or  damages,  or  for  the  recovery  of  penalties  or  forfeitures,  in  all 
cases  where  the  court  has  exclusive  or  concurrent  jurisdiction; 

5.  In  all  actions  where  the  plaintiff  shall*  recover  less  than  one  hun- 
dred dollars,  if  it  appear  that  his  claim,  as  established  at  the  trial,  ex- 
ceeded one  hundred  dollars  and  the  same  was  reduced  by  set-off;  or  if 
the  suit  was  one  which  could  not  have  been  lawfully  commenced  in  jus- 
tice court; 

6.  In  actions  for  trespass  upon  land,  or  for  taking  personal  property, 
where  the  court  before  whom  the  same  shall  be  tried  shall  certify  in  their 
minutes,  or  the  jury  by  whom  the  damages  shall  be  assessed  shall  find 
and  return  in  their  verdict,  that  such  trespass  was  wilful  and  malicious; 

7.  In  actions  for  a  false  return,  or  for  any  other  malfeasance  or  mis- 
feasance by  any  ministerial  or  judicial  officer  in  such  capacity  or  office, 
except  such  actions  against  constables  or  other  ministerial  officers,  touch- 
ing their  duties  upon  process  issued  in  civil  actions  brought  in  a  justice's 
court. 


Section    11257.      (14802.)      Modified. 
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Sbc.  8.  If  the  plaintiff  in  an  action  for  assanlt  and  battery,  or  false 
imprisonment,  or  malicions  prosecution,  or  for  slanderous  words,  or  for 
libel,  recover  less  than  fifty  dollars,  such  plaintiff  shall  recover  no  more 
costs  than  damages. 

A  merger  of  sections  11258   (14393)   and   11209   (14484). 

Sec.  9.  If  the  plaintiff,  in  any  action  brought  to  recover  damages, 
occasioned  by  the  erection  of  any  dam  upon  the  lands  of  the  defendant, 
for  manufacturing  or  milling  purposes,  and  the  flowing  of  the  lands  of 
the  plaintiff,  recover  less  than  fifty  dollars,  such  plaintiff  shall  recover 
no  more  costs  than  damages. 

Section    11259.      (14394.)      No   change. 

Sec.  10.  In  all  actions  and  proceedings  in  whijch  the  plaintiff  would 
be  entitled  to  costs,  upon  a  judgment  rendered  in  his  favor,  if,  after  the 
appearance  of  the  defendant,  such  plaintiff  be  nonsuited,  discontinue  his 
suit,  be  non  prossed  or  judgment  pass  against  him  on  verdict,  or  other- 
wise ;  or  in  ease  a  plaintiff  recover  judgment,  but  not  enough  to  entitle 
him  to  costs ;  the  defendant  shall  have  judgment  to  recover  against  su(4 
plaintiff  his  full  costs,  which  shall  have  the  like  effect  as  all  other  judg- 
ments. 

Section   11260.     (14395.)      No  substantial  change. 

Sbc.  11.  When  several  persons  are  made  defendants  in  any  suit  or 
proceeding,  or  in  any  action  in  which  the  plaintiff,  upon  a  recovery,  would 
be  entitled  to  costs,  and  one  or  more  of  them  shall  be  acquitted  by  verdict 
on  the  trial,  or  by  judgment  upon  motion  to  dismiss,  or  by  the  plaintiff's 
discontinuing,  as  to  such  defendant,  every  person  so  acquitted  shall  re 
cover  his  costs  of  suit,  in  like  manner  as  if  judgment  had  been  rendered 
in  favor  of  all  the  defendants. 

Section  11261.      (14396.)      No  substantial  change. 

Sec.  12.  But  if  such  person  be  so  acquitted  in  any  action  brought  for 
the  recovery  of  land,  or  the  possession  thereof,  or  for  nuisance,  waste, 
trespass,  or  trespass  on  the  case  for  any  nonfeasance  or  misfeasance,  and 
if  the  judge  or  court  before  whom  such  trial  shall  be  had,  or  such  judg- 
ment shall  be  given,  shall  certify  in  the  minutes  of  the  court  that  there 
was  reasonable  cause  for  making  the  person  so  acquitted  a  defendant  in 
such  action,  then  such  person  shall  not  be  entitled  to  recover  such  costs; 
and  no  costs  shall  be  recovered  against  him. 

Section  11262.      (14397.)      No  change. 

Sec.  13.  If  in  any  action  founded  upon  a  contract,  the  plaintiff  fail 
to  recover  against  one  of  several  defendants  on  the  trial,  or  if  jpd^ent 
on  a  motion  to  dismiss  be  rendered  in  favor  of  one  of  several  defendants; 
or  if,  by  the  plaintiff's  discontinuing  as  to  such  defendant,  he  be  acquit- 
ted; such  defendant  shall  not  be  entitled  to  recover  costs,  unless  a  cer- 
tificate be  given  by  the  judge  or  court  before  whom  the  trial  shall  be  had, 
or  the  judgment  shall  be  given,  and  be  entered  in  its  minutes,  that  such 
defendant  was  unreasonably  and  unnecessarily  made  a  party  to  such 
action. 

Section  11268.      (14398.)     No  substantial  chanjje.  ^^  ^ 
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Sec.  14.  Whenever,  by  the  provisions  of  any  statute,  a  plaintiff  shall 
be  entitled  to  recover  double  or  treble  the  damages  assessed  by  a 
jury,  if  such  damages  so  doubled  or  trebled,  as  the  case  may  be,  entitled 
him  to  recover  costs,  he  shall  recover  single  costs  only  in  such  suit,  except 
in  cases  otherwise  specially  provided  for  by  law. 

Section  11264.      (14899.)     No  change. 

Sec.  15.  In  the  following  actions,  if  judgment  be  rendered  for  the  de- 
fendant upon  verdict,  motion  to  dismiss,  nonsuit,  non  pros.,  discontinu- 
ance of  the  plaintiff  or  otherwise,  in  any  action,  certiorari,  writ  of  error 
or  other  proceeding,  such  defendant  shall  recover  the  amount  of  his  taxed 
costs,  and  one-half  thereof  in  addition: 

1.  In  actions  against  public  officers  appointed  under  the  authority  of 
this  state,  or  elected  by  the  people;  or  against  any  person  specially  ap- 
pointed according  to  law,  to  execute  the  duties  of  such  public  officer; 
for  or  concerning  any  act  done  by  such  officer  or  person,  by  virtue  of  his 
office,  or  for  or  concerning  the  omission,  by  such  officer  or  person,  to  do 
any  act,  which  it  was  his  official  duty  to  perform ; 

2.  In  actions  against  any  other  person,  for  doing  any  act  by  the  com- 
mandment of  such  officers  or  persons,  or  in  their  aid  or  assistance,  touch- 
ing the  duties  of  such  office  or  appointment; 

3.  In  actions  against  any  person,  for  making  any  sale,  or  doing  any 
other  act  by  authority  of  any  statute  of  this  state. 

Section  11265.     (14400.)      No  substantial  change. 

Sdc.  16.  When  double  or  treble  costs  shall  be  awarded  to  any  de- 
fendant, the  same  shall  be  deemed  to  belong  to  such  defendant,  and  the 
officers  who  may  have  rendered  any  services  in  such  action  to  such  de- 
fendant, and  the  witnesses  and  jurors  in  such  action,  shall  be  entitled 
to  receive  and  retain  only  the  single  costs  allowed  by  law  for  their  serv- 
ices respectively. 

Section  11266.     (14401.)     No  change. 

Rkc.  17.  When  there  shall  be  several  issues  in  any  case,  and  a  verdict 
shall  be  rendered  for  the  plaintiff  on  one  or  more  of  them,  and  for  the 
defendant  on  another,  if  the  plaintiff  obtain  judgment  upon  the  whole 
record,  costs  shall  be  awarded  as  follows: 

1.  When  the  substantial  cause  of  action  was  the  same  in  each  issue, 
the  plaintiff  shall  recover  costs  on  those  issues  which  were  found  for  him, 
and  shall  not  be  liable  to  the  defendant  for  the  costs  of  the  issue  which 
shall  have  been  found  for  the  defendant; 

2.  When  there  are  two  or  more  distinct  causes  of  action  in  separate 
counts,  the  plaintiff  shall  recover  costs  on  those  issues  which  are  found 
for  him,  and  the  defendant  on  those  which  are  found  in  his  favor. 

Section  11267.      (14402.)     No  change. 

«  Sec.  18.  If  judgment  be  recovered  for  the  defendant  on  the  whole 
record,  the  costs  of  the  issues  which  may  be  found  for  the  plaintiff,  shall 
not  be  allowed  to  either  party. 


Section   11268.      (14408.)      No  change. 
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Sdc.  19.  When  judgment  shall  be  rendered  in  favor  of  a  defendant, 
upon  motion  to  dismiss  one  or  more  counts  in  a  declaration,  and  the 
plaintiff  shall  have  judgment  on  other  counts  on  such  motion,  on  verdict, 
or  by  default,  the  defendant  shall  be  allowed  his  costs  upon  such  judg- 
ment in  his  favor. 

Section  11200.     (14404.)     No  sabsUntUl  change. 

Sdc.  20.  If,  upon  a  writ  of  error,  the  judgment  be  reversed,  the  appel- 
lant shall  recover  costs,  unless  in  such  judgm^it  a  new  trial  be  ordered, 
in  which  case  the  costs  on  such  reversal  shall  be  in  the  discretion  of  the 
court ;  and  if  a  judgment  be  reversed  in  part,  and  affirmed  in  part,  coets 
shall  be  awarded  to  either  party  in  the  discretion  of  the  court. 

Section  11271.     (14406.)     No  substantial  change. 

Sec.  21.  If,  upon  such  writ,  the  judgment  be  affirmed,  or  the  writ  be 
discontinued  or  quashed,  or  the  appellant  be  nonsuited,  the  appellee  shall 
recover  costs ;  and  also  damages  for  the  delay  and  vexation,  to  be  assefised 
in  the  discretion  of  the  court  before  whom  the  writ  was  returnable. 

Section   11272.      (14407.)      No  substantial   change. 

Sec.  22.  If  the  judgment  so  atirmed  was  rendered  after  verdict,  the 
appellee  may  recover  twice  the  amount  of  his  taxed  bill  of  costs,  in  the 
discretion  of  the  court. 

Section   11273.      (14408.)     No  substantial  cbange. 

Sec.  23.  The  court  to  which  any  writ  of  error  may  be  returnable,  or 
to  which  any  appeal  may  be  made,  may  award  costs  against  the  party 
neglecting  to  file  such  writ,  or  the  transcript  of  the  record  intended  to 
be  removed  thereby,  or  neglecting  to  file  such  appeal,  and  the  pleadings 
and  proceedings  appealed  from,  according  to  law,  and  the  rules  of  the 
court ;  and  may  also  award  costs  against  either  party  for  any  discontinn- 
ance  or  default. 

Section   11274.      (14409.)      No  cbange. 

Sec.  24.  ITpon  appeals  from  probate  courts  to  a  circuit  court,  and 
from  the  circuit  courts  to  the  supreme  court,  costs  shall  be  paid  by  the 
appellant  or  appellee,  as  shall  be  directed  by  the  court  to  which  the 
appeal  is  made;  and  upon  affirming  any  sentence,  determination  or  de- 
cree, or  upon  the  appeal  being  discontinued  or  quashed,  the  court  may, 
in  its  discretion,  award  damages  for  the  delay  and  vexation  caused  by 
such  appeal. 

Section  11275.'    (14410.)     No  substantial  change. 

Sec.  25.  In  all  civil  suits  and  proceedings  by  or  in  the  name  of  the 
people  of  this  state,  instituted  by  any  oflScer  duly  authorized  for  that 
purpose,  and  not  brought  on  the  relation,  or  for  the  use  of  any  citizen, 
or  upon  any  penal  statute,  the  people  shall  be  liable  for  costs  in  the  same 
cases,  and  to  the  same  extent,  as  if  such  suit  or  proceeding  were  insti- 
tuted bv  an  individual. 


Section    11277.      (14412.)      No  cbange. 
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Sec.  26.  When  a  suit  or  proceeding  shall  be  instituted  in  the  name 
of  the  people  of  this  state,  on  the  relation  of  any  citizen,  such  relator 
shall  be  entitled  to  and  liable  for  costs,  in  the  same  cases,  and  to  the 
same  extent,  as  if  such  suit  or  proceeding  had  been  instituted  in  his  own 
name. 

Section  11278.      (14413.)      No  change. 

Skc.  27.  In  suits  and  proceedings  upon  writs  of  mandamus,  the 
supreme  court  may,  in  its  discretion,  award  or  refuse  costs  to  any  party 
therein ;  and  upon  refusing  an  alternative  or  peremptory  mandamus,  the 
court  may  award  costs  to  be  paid  by  the  party  applying  for  such  man- 
damus. 

Section   11279.      (14414.)      No  change. 

Sec.  28.  In  proceedings  by  attachment,  to  enforce  or  protect  the  civil 
rights  or  remedies  of  parties,  or  for  the  nonpayment  of  any  sum  of  money, 
costs  shall  be  awarded  to  be  paid  by  the  offending  party. 

Section  11280.      (14415.)      No   change. 

Bec.  29.  Costs  in  the  supreme  court  shall  be  taxed  by  one  of  the  jus- 
tices or  the  clerk  thereof,  and  by  such  other  officers  as  the  supreme  court 
shall,  by  general  or  special  order,  designate  for  that  purpose;  and  upon 
such  notice  to  the  opposite  party,  as  shall  be  prescribed  by  the  general 
rules  of  the  court. 

Section  11291.     (14424.)     No  change. 

Sec.  30.  Costs  in  the  several  circuit  courts,  and  in  municipal  courts 
of  record  having  civil  jurisdiction,  may  be  taxed  by  any  officer  author- 
ized to  tax  costs  in  the  supreme  court,  by  circuit  court  commissioner, 
or  the  clerks  of  the  said  circuit  and  municipal  courts  respectively,  and 
upon  the  like  notice  as  shall  be  required  in  the  supreme  court. 

Section   11292.      (14425.)      No  change: 

Sec.  31.  Upon  the  settlement  of  an  execution  by  a  defendant,  or  upon 
settling  any  suit  or  demand,  the  sheriff  or  attorney  claiming  any  fees 
which  shall  not  have  been  taxed,  shall,  upon  being  required  by  the  de- 
fendant, and  on  his  paying  the  expenses  thereof,  have  his  fees  taxed  by 
some  proper  officer  authorized  to  tax  costs  in  the  court  in  which  the  suit 
may  be  pending ;  or  from  which  the  execution  shall  have  been  issued. 

Section  11293.     (14426.)     No  change. 

Sec.  32.  No  sheriff  or  attorney  shall  collect  any  fees  after  having 
been  required  as  aforesaid  to  have  the  same  taxed,  without  such  taxation 
having  been  made. 

Section    11294.      (14427.)      No   change. 

Sec.  33.    The  costs  and  expenses  of  foreclosing  any  mortgage  by  ad- 
vertisement, shall  be  taxed  by  some  officer  authorized  to  tax  costs  in  the 
49 
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circuit  court,  upon  the  requisition  of  any  party  liable  to  pay  the  same, 
and  upon  such  party  paying  the  expense  thereof. 

Section   11295.      (14428.)      No  change. 

Rec.  34.  Every  oflScer  authorized  to  tax  costs  in  any  court  for  services 
rendered  in  any  proceeding  authorized  by  law,  shall  examine  the  bills 
presented  to  him  for  taxation,  whether  such  taxation  be  opposed  or  not, 
and  shall  be  satisfied  that  the  items  charged  in  such  bill  are  correct  and 
legal;  and  shall  strike  out  all  charges  for  services,  which,  in  his  judg- 
ment, were  not  necessary  to  be  performed. 

Section  11296.      (14429.)     No  change. 

Sec.  35.  When  there  shall  be  charges  in  a  bill  of  costs  for  the  at- 
tendance of  any  witness  or  for  copies  or  exemplifications  of  docnments 
or  papers,  or  for  any  other  disbursements,  except  to  officers  for  services 
rendered,  such  charges  for  witnesses  shall  not  be  taxed  without  an  aifi- 
davit  stating  the  distance  they  respectively  traveled  and  the  days  they 
actually  attended ;  and  such  charges  for  copies  shall  not  be  taxed  with 
out  an  affidavit  that  such  copies  were  actually  and  necessarily  used  or 
necessarily  obtained  for  use;  nor  shall  such  disbursements  be  allowed 
without  an  affidavit  specifying  the  items  thereof  particularly,  nor  unless 
they  appear  to  have  been  necessary  and  reasonable  in  amount,  when  in 
any  case  a  party  is  entitled  to  charge  witness  fees,  and  his  bill  of  costs 
shall  contain  an  item  or  items  for  the  attendance  and  travel  of  the  party 
himself  as  a  witness,  such  item  or  items  shall  be  taxed  upon  affidavit 
that  the  party  was  in  attendance  upon  the  court  for  the  time  charged 
for  the  purpose  of  being  sworn  as  a  witness  and  not  to  assist  in  the  man- 
agement of  the  cause,  and  that  the  travel  was  for  the  purpose  of  giving 
his  evidence. 

Section   11297.      (14430.)      No   change. 

^EC.  30.  If  upon  the  trial  of  any  cause,  the  plaintiff's  claim  shall  be 
reduced  by  set-off,  or  any  other  fact  shall  appear  which  will  entitle  either 
party  to  costs,  or  to  double  costs,  the  judge  holding  the  court  shall,  on 
the  application  of  either  party,  either  before  or  after  verdict  rendered, 
cause  an  entry  to  l>e  made  in  the  minutes  of  the  court,  specifying  that 
such  fact  appeared;  and  no  evidence  shall  be  received  by  any  taxing 
officer  of  such  matter,  other  than  a  certified  copy  of  such  minutes,  or  the 
certificate  of  the  judge  who  tried  the  cause. 

Section    11298.      (14431.)      No   change. 
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CHAPTER  XLVIII. 

FEES   OF   SHERIFFS,    WITNESSES,   GRAND  AND   PETIT   JUROBS. 
FEES  OF   SHERIFFS. 

Section  1.  The  sheriff  or  other  officer,  serving  any  process  or  paper, 
shall  only  be  entitled  to  traveling  fees  for  such  service,  from  the  county 
seat  of  the  county  in  which  service  was  made,  to  the  place  of  service 
therein. 

Latter  part  of  section   452    (11969)    and  made  general   as  to  all  papers. 

Sec.  2.  For  serving  a  summons,  writ  of  replevin,  or  other  processes  by 
which  a  suit  shall  be  commenced  in  a  court  of  law,  a  writ  of  garnishment, 
or  a  summons  to  appear  and  answer  in  chancery,  seventy-five  cents  when 
service  is  made  on  one  defendant  only,  and  for  the  service  on  each  addi- 
tional defendant,  twenty -five  cents ;  for  traveling  in  making  such  service, 
on  the  usual  traveled  route,  ten  cents  per  mile  for  going  only,  to  be  com- 
puted in  all  cases  from  the  court  house  of  the  county  in  which  the  service 
is  made,  or  from  the  place  where  the  court  has  usually  been  held  therein ; 
for  taking  a  bond  of  a  plaintiff  in  replevin,  or  taking  a  bond  on  the  arrest 
of  a  defendant,  or  in  other  cases  where  he  is  authorized  to  take  the  same, 
fifty  cents;  for  a  certified  copy  of  such  bond  when  requested,  twenty- 
five  cents;  for  a  note  of  every  capias  delivered  to  a  defendant  on  request, 
six  cents;  for  a  copy  of  every  summons,  or  declaration  served  by  him, 
when  made  by  the  sheriff,  six  cents  for  each  folio ;  for  a  copy  of  every 
other  writ,  when  demanded  or  required  by  law,  twenty -five  cents;  for 
serving  an  attachment  for  the  payment  of  money,  or  an  execution  for 
the  payment  of  money,  or  a  warrant  issued  for  the  same  purpose  and  de- 
livered to  him  by  the  county  treasurer  or  any  supervisor,  for  collecting 
the  sum  of  two  hundred  and  fifty  dollars  or  less,  two  and  one-half  per- 
cent, and  for  any  sum  more  than  two  hundred  and  fifty  dollars,  one  and 
one-quarter  per  cent;  advertising  goods  or  chattels,  lands  or  tenements 
for  sale,  on  any  execution,  if  a  sale  be  made,  one  dollar ;  and  if  the  execu- 
tion be  stayed  or  settled  after  advertising  and  before  sale,  fifty  cents. 
The  fees  allowed  by  law  and  paid  to  any  printer  by  such  sheriff  for  pub- 
lishing an  advertisement  of  the  sale  of  real  estate  for  not  more  than  six 
weeks  and  for  publishing  the  postponement  of  any  such  sale,  the  expense 
shall  be  paid  by  the  party  requiring  the  same.  The  fees  herein  allowed 
for  the  service  of  an  execution  and  for  advertising  therein  shall  be  col- 
lected by  virtue  of  such  execution,  in  the  same  manner  as  the  sum  therein 
directed  to  be  levied ;  but  when  there  shall  be  several  executions  against 
the  defendant,  at  the  time  of  advertising  his  property,  in  the  hands  of 
the  same  sheriff,  there  shall  be  but  one  advertising  fee  charged  on  the 
whole,  and  the  sheriff  shall  elect  upon  which  execution  he  will  receive 
the  same.  For  every  certificate  on  the  sale  of  real  estate,  fifty  cents;  and 
for  each  copy  thereof,  twenty-five  cents,  which,  together  with  the  regis- 
ter's fee  for  filing  the  same,  shall  be  collected  as  other  fees  on  execution ; 
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for  drawing  and  executing  a  deed  pursuant  to  a  sale  of  real  estate,  one 
dollar;  serving  a  writ  of  possession  or  of  restitution,  putting  any  person 
into  possession  of  the  premises  and  removing  the  occupant,  one  dollar, 
and  the  same  compensation  for  traveling  as  is  herein  allowed  on  other 
writs;  taking  a  bond  for  the  liberties  of  the  jail,  fifty  cents;  summoning 
a  jury  upon  a  writ  of  inquiry,  attending  such  jury,  and  making  and  re- 
turning the  inquisition,  one  dollar  and  fifty  cents;  summoning  a  special 
jury  struck  pursuant  to  an  order  of  the  court,  and  returning  the  panel, 
one  dollar  and  fifty  cents;  summoning  a  jury  pursuant  to  any  precept 
or  summons  of  any  officer  in  any  special  proceeding,  one  dollar,  and  for 
attending  such  jury,  when  required,  fifty  cents;  bringing  up  a  prisoner 
upon  habeas  corpus  to  testify  or  answer  in  any  court,  one  dollar,  and 
for  traveling  each  mile  from  the  jail,  thirteen  cents;  for  attending  any 
court  with  such  prisoner,  one  dollar  per  day,  besides  actual  necessary 
expenses ;  bringing  up  a  prisoner  upon  habeas  corpus  with  the  cause  of 
his  arrest  and  detention,  one  dollar,  and  for  traveling,  thirteen  cents 
for  each  mile  from  the  jail ;  attending  before  any  officer  with  a  prisoner 
for  the  purpose  of  having  him  surrendered  in  exoneration  of  his  bail,  or 
attending  to  receive  a  prisoner  so  surrendered,  who  was  not  conwnitted 
at  the  time,  and  receiving  such  prisoner  into  his  custody  in  either  case, 
one  dollar ;  attending  a  view,  when  ordered  by  the  court,  one  dollar  and 
fifty  cents  per  day,  including  the  time  occupied  in  going  and  returning; 
serving  an  attachment  upon  any  ship,  boat  or  vessel,  in  proceedings  to 
enforce  any  lien  thereon,  created  by  law,  seventy-five  cents,  with  snch 
additional  compensation  for  his  trouble  and  expenses  in  taking  posses 
sion  of  and  preserving  the  same  as  the  officer  issuing  the  warrant  shall 
certify  to  be  reasonable ;  for  making  and  returning  an  inventory  and  ap- 
praisal to  the  appraisers,  one  dollar  for  each  day  actually  employed,  and 
fifty  cents  for  each  half  day;  and  for  drafting  the  inventory,  twenty-five 
cents  for  each  folio,  and  for  copying  the  same,  six  cents  for  each  folio; 
for  selling  any  ship,  boat,  or  vessel,  or  the  tackle,  apparel  or  furniture 
thereof,  so  attached,  and  for  advertising  such  sale,  the  same  fees  as  for 
sales  on  executions;  for  giving  notice  for  general  or  special  election  to 
the  inspectors  of  the  different  townships  and  wards  of  his  county,  fifty 
cents  for  each  township  or  ward,  and  the  expenses  of  publishing  such 
notices  required  by  law,  such  fees  and  expenses  to  be  paid  by  the  county, 
as  other  contingent  expenses  thereof;  for  any  services  which  may  be  ren- 
dered by  a  constable,  the  same  fees  as  are  allowed  by  law  for  such  serv- 
ices to  a  constable ;  for  attending  the  supreme  court  by  the  order  of  the 
court,  two  dollars  and  fifty  cents  for  each  day,  to  be  allowed  by  the 
auditor  general  on  the  certificate  of  the  clerks,  and  paid  out  of  the  state 
treasury;  for  attending  a  circuit  court,  by  the  order  of  the  court,  two 
dollars  for  each  day,  except  in  the  counties  of  Kent  and  Wayne.  In  the 
county  of  Kent,  for  attendance  on  the  said  circuit  court  shall  be  two 
dollars  and  fifty  cents  for  each  day,  to  be  allowed  and  paid  by  the  county 
in  the  same  manner  as  other  contingent  charges  of  the  county.  In  the 
county  of  Wayne  on  and  after  the  first  day  of  January,  eighteen  hundred 
and  ninety-seven,  there  shall  be  paid  to  the  deputy  sheriffs  in  actual 
attendance  on  the  circuit  court  in  the  said  county  the  sum  of  one  thous- 
and dollars  per  annum,  to  be  allowed  and  paid  as  other  contingent 
charges  of  the  county  are  paid :  Provided,  The  number  of  said  deputies 
shall  not  exceed  two  for  each  judge  of  said  circuit.      For  summoning 
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grand  or  petit  jurors  to  attend  the  circuit  court,  fifty  cents  for  each 
juror  summoned;  serving  a  subpoena  for  witnesses,  fifteen  cents  for  each 
witness  summoned  and  ten  cents  for  each  mile  actually  traveled,  in  go- 
ing only,  but  when  two  or  more  witnesses  live  in  the  same  direction, 
traveling  fees  shall  be  charged  only  from  the  farthest ;  keeping  and  pro- 
viding for  debtor  in  jail  in  all  cases  where  the  debtor  is  unable  to  support 
himself,  fifty  cents  for  each  day,  to  be  paid  by  the  creditor  each  week, 
in  advance,  and  which  sum  the  creditor  shall  be  entitled  to  recover  from 
the  debtor;  for  mileage  on  every  execution  collected,  ten  cents  per  mile, 
for  going  only,  to  be  computed  from  the  court  house  of  his  county;  for 
selling  lands  on  the  foreclosure  of  a  mortgage  by  advertisement,  and 
<ixecuting  a  deed  to  the  purchaser  and  for  all  services  required  on  such 
sale,  three  dollars.  And  any  sheriflf  or  other  officer  who  shall  demand 
or  receive  any  greater  fees  or  compensation  for  performing  any  of  the 
services  hereint^fore  mentioned  than  is  hereinbefore  allowed,  shall,  in 
addition  to  all  other  liabilities  now  provided  by  law,  be  liable  to  the 
party  injured,  or  paying  such  illegal  fees,  in  three  times  the  amount  so 
demanded,  received  or  paid  together  with  all  costs  of  suit  or  prosecution ; 
and  any  sheriff  or  other  officer  n^lecting  or  refusing  any  of  the  services 
required  by  law,  after  the  fees  specified  have  been  tendered,  shall  be 
liable  to  the  party  injured  for  all  damages  which  he  may  sustain  by  rea- 
ison  of  such  neglect  or  refusal. 

Section  11222   (14459)  as  amended  by  act  181,  1003. 

FBE8  OP  WITNESSES. 

Sec.  3.  For  attending  in  any  suit  or  proceeding  pending  in  a  court 
of  record,  one  dollar  for  each  day,  and  fifty  cents  for  each  half  day.  For 
traveling,  at  the  rate  of  ten  cents  per  mile  in  coming  to  the  place  of 
attendance,  to  be  estimated  from  the  residence  of  such  witness,  if  within 
this  state,  or  from  the  boundary  line  of  this  state,  which  such  witness 
passed  in  coming,  if  his  residence  be  out  of  the  state. 

Section    11221.      (14458.)      Modified. 

Sec.  4.  No  attorney  or  counsel  in  any  cause  in  which  he  may  be  inter- 
ested as  attorney  or  counsel,  shall  be  allowed  any  fee  for  attending  as 
a  witness  in  such  cause. 

Section    11248.      (14485.)      Modified. 

FEES  OF    JURORS. 

Sec.  5.  Each  grand  and  petit  juror  and  each  talesman  shall  be  en- 
titled to  receive  three  dollars  for  each  day's  attendance,  and  one  dollar 
and  fifty  cents  for  each  half  day,  upon  any  term  of  the  circuit  court,  or 
before  any  court  of  record,  and  ten  cents  for  each  mile  traveled  in  going 
and  returning  by  the  nearest  traveled  route,  to  be  paid  out  of  the  county 
treasury  of  the  county,  on  the  certificate  or  order  of  the  clerk  or  judge 
of  such  court.  •• 

Section  1122()   (14466)  as  amended  by  act  236,  1007. 
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CHAPTER  XLIX. 

MISCELLANEOUS    PROVISIONS    RELATING    TO    FEES    OP    OFFICERS. 

Fees  of  Circuit  Court  Commissioners  and  Other  Officers    and  Persons 
Authorized  to  Perform  the  Services  Herein  Enumerated. 

Section  1.  Circuit  court  commissioners  shall  be  entitled  to  the  fol- 
lowing fees: 

For  issuing  a  sunmions,  warrant  or  attachment,  for  a  party  or  witness 
to  attend  before  him,  fifty  cents; 

For  adjourning  a  cause  or  proceeding  assigned  for  hearing,  on  reqnest, 
fifty  cents; 

For  adjourning  a  cause  or  proceeding  assigned  for  hearing,  upon  canse 
shown,  one  dollar; 

For  attending  and  hearing  a  motion  for  an  injunction,  habeas  corpus, 
special  motion,  or  any  other  matter  referred  to  him,  and  making  his 
decision  and  order  on  the  same,  when  contested,  three  dollars ;  if  not  con- 
tested, two  dollars; 

For  taking  an  account  of  what  is  due  on  every  mortgage,  and  the  secnr- 
ity  accompanying  the  same,  if  any,  and  making  his  report  thereof  to  the 
court,  when  contested,  six  dollars ;  and  when  not  contested,  three  dol- 
lars; 

For  drawing  every  report,  and  all  schedules  to  be  thereto  annexed, 
in  pursuance  of  an  order  of  reference  to  him  (except  in  case  of  refer- 
ence to  compute  amount  due  on  mortgage),  twenty  cents  for  each  folio; 

For  copies  of  reports,  and  all  other  proceedings  furnished  on  reqnest 
ten  cents  for  each  folio; 

For  examining  into  circumstances  of  sureties,  and  certifying  his  opin- 
ion to  the  court,  two  dollars; 

For  appointing  any  person  to  appear  as  next  friend  for  an  infant,  fifty 
cents ; 

For  inspecting  and  examining  an  infant  or  infants  who  want  guardians 
appointed,  inquiring  who  are  willing  to  become  guardians  and  into  their 
competency,  the  proposed  security,  and  the  competency  thereof,  and  cer- 
tifying the  facts  to  the  court,  three  dollars — whether  the  same  be  for  one 
or  more  infants  in  the  same  petition; 

For  taking  depositions  of  witnesses,  ten  cents  for  each  folio; 

For  drawing  every  advertisement  of  public  notice  of  the  sale  of  prop- 
erty to  be  sold  by  him,  two  dollars; 

For  posting  notices  of  the  sale  of  real  estate,  one  dollar,  and  in  addi- 
tion thereto,  ten  cents  a  mile  for  traveling  by  the  nearest  traveled  route; 

For  attending  at  the  time  and  place  of  sale,  and  adjourning  the  same, 
two  dollars;  and  ten  cents  per  mile,  travel  fees,  both  ways; 

For  attending  and  making  the  sale,  three  dollars;  and  ten  cents  per 
mile  travel  fees,  both  ways ; 

For  executing  the  deed  or  deeds  of  real  estate  sold,  two  dollars  for 
each  deed  necessarily  executed ; 
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For  making  his  report  of  such  sale,  when  required  to  be  made,  and 
filing  the  same,  fifteen  cents  for  each  folio ; 

For  settling  the  form  of  a  deed  to  be  executed  under  his  direction  by 
a  third  person,  under  a  decree  or  order,  one  dollar; 

For  superintending  and  certifying  the  payment  of  money,  when  paid 
under  his  direction  by  order,  and  having  the  same  properly  accepted, 
two  dollars;  but  no  fees  to  be  allowed  for  the  payment  of  money  arising 
from  sales  to  a  party  in  the  suit  or  into  court; 

For  examining  into  the  circumstances  and  sufficiency  of  sureties,  in 
every  bond  of  recognizance  entered  into  before  him,  and  approving  or 
rejecting  the  same,  fifty  cents; 

For  taxing  every  bill  of  costs,  including  the  bill  of  the  officers  of  the 
court,  and  reporting  the  amount  taxed,  if  approved,  one  dollar;  if  not 
approved,  fifty  cents; 

For  every  notice  to  any  party,  officer  or  person,  required  by  law  to  be 
given,  twenty-five  cents; 

For  administering  an  oath,  twenty-five  cents; 

For  certifying  each  exhibit  shown  to  a  witness,  twenty-five  cents; 

For  signing  a  judgment,  twenty-five  cents; 

For  every  precept  for  a  jury,  twenty-five  cents; 

For  taking  and  reducing  to  form  every  recognizance  entered  into  be- 
fore him,  fifty  cents; 

For  drawing  every  complaint  to  obtain  possession  of  premises,  fifty 
cents ; 

For  every  order  for  a  commission  to  take  testimony,  fifty  cents ; 

For  settling  and  certifying  interrogatories  to  be  annexed  to  a  com- 
mission, one  dollar; 

For  every  order  for  the  examination  of  witnesses,  conditionally  or  upon 
proceedings  to  perpetuate  testimony,  fifty  cents; 

For  each  day's  attendance  in  taking  such  testimony,  three  dollars,  and 
for  each  folio,  ten  cents; 

For  presiding  and  conducting  any  trial  by  jury,  receiving  and  entering 
the  verdict  or  discharging  the  jury,  or  trying  any  issue  in  special  pro- 
ceedings without  a  jury,  three  dollars  for  each  day  while  necessarily  en- 
gaged in  such  trial; 

For  receiving  and  filing  the  petitions  and  accompanying  papers  of  an 
insolvent  debtor,  fifty  cents; 

For  every  order,  certificate,  warrant  or  appointment  of  assignees  in 
such  proceedings,  one  dollar; 

For  deciding  on  the  propriety  of  directing  the  assignment  of  the  estate 
of  an  insolvent  debtor,  three  dollars; 

For  taking  the  acknowledgment  of  any  conveyance  or  mortgage  of 
peal  estate  or  other  instrument  which  may  be  recorded,  twenty-five  cents 
for  the  first  person  acknowledging,  and  ten  cents  for  each  additional  per- 
son; and  when  the  execution  of  any  conveyance  or  mortgage  of  real 
estate  or  other  instrument  is  proven  by  two  witnesses,  fifty  cents ; 

For  taking  surrender  of  principal  in  any  cause,  fifty  cents ; 

For  committing  such  principal,  fifty  cents; 

For  warrant  of  restitution  to  put  any  person  or  persons  in  possession 
of  land  or  premises,  one  dollar; 

For  making  any  order  in  any  cause  not  herein  specified,  fifty  cents; 

For  all  internal  revenue  stamps  necessarily  used  in  any  case  he  shall 
be  allowed  and  paid  the  actual  cost  of  such  stamps; 
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When  a  commissioner  is  anthorized  to  advertise  in  a  newspaper,  prop- 
erty for  sale,  or  for  parties  to  appear  before  him  to  prove  debts  or  ex- 
hibit claims,  he  shall  be  allowed  therefor  the  legal  rates  of  advertising 
in  such  papers,  what  he  shall  legally  pay;  and  when  money  is  ordered 
to  be  put  out  by  a  commissioner,  and  when  an  estate  is  sold  by  a  com- 
missjioner,  under  an  order  on  them,  the  commissioner  shall  be  allowed 
all  necessary  disbursements  actually  paid  by  him,  and  such  further  allow- 
ance by  way  of  commission  as  the  court  shall  direct,  after  notice  thereof 
to  the  party  to  be  charged  therewith,  but  this  shall  not  be  construed  to 
apply  to  sales  of  mortgaged  premises; 

When  a  commissioner  shall  take  an  account  of  an  estate,  or  of  any 
administration  thereof,  or  any  account  between  parties  in  trade,  or  shall 
take  any  other  account,  (except  upon  mortgage)  under  decree  or  order 
not  included  in  the  foregoing  provisions,  or  when  extra  services  shall  be 
rendered  by  a  commissioner  in  taking  or  stating  an  account,  the  court 
may  make  such  further  allowance  beyond  the  fees  herein  specified  as 
under  the  circumstances  may  be  just  and  reasonable,  upon  the  notice  of 
the  party  to  be  charged  therewith ; 

When  any  other  person  is  authorized  to  perform  any  of  the  duties 
hereinbefore  mentioned  to  be  done  or  performed  by  a  circuit  court  com- 
missioner, such  person  shall  be  entitled  to  and  receive  the  same  fees  as 
are  hereinbefore  allowed  to  circuit  court  commissioners  for  like  services 

Said  commissioner  shall  have  no  fees  for  any  services  not  herein  speci- 
fied. 

Merges  sections   11210   (14449)   and  9252   (12091)    Modified. 

PEES  OF  COMMISSIONERS  IN   COUNTIES   OP  TWO  HUNDRED  THOUSAND  POPUU- 

TION. 

Sec.  2.  Before  any  action  or  proceeding  for  the  recovery  of  posses 
sion  of  lands  and  buildings  shall  be  commenced  before  circuit  court  com- 
missioners, in  counties  having  a  population  of  two  hundred  thousand  or 
more  people,  there  shall  be  paid  to  the  clerk  of  said  commissioners,  by 
the  party  bringing  the  same  the  sum  of  one  dollar  and  fifty  cents:  Pro- 
vided. That  there  is  only  one  defendant  to  said  action  or  proceeding. 
Should  there  be  more  than  one  defendant  to  such  action  or  proceeding, 
the  party  bringing  the  same  shall  pay  to  said  clerk  an  additional  sum 
of  one  dollar  for  each  additional  defendant.  The  constable  serving  the 
summons  in  said  action  or  proceeding  shall  receive  for  his  services  the 
«um  of  one  dollar  for  each  defendant  served  by  him.  And  before  any 
affidavit  on  appeal  or  writ  of  certiorari  shall  be  served  on  either  of  said 
commissioners,  in  addition  to  the  costs  now  provided  by  law  for  making 
returns  to  appeals  on  certiorari,  the  further  sum  of  four  dollars  shall 
t)e  paid  to  said  clerk  by  the  appellant  or  plaintiff  in  error,  and  the  clerk 
therewith  shall  pay  the  entry  fee  in  the  circuit  court  and  at  the  same 
time  file  therein  the  return  to  the  appeal  or  certiorari,  as  the  case  may 
be.  The  moneys  so  paid  shall  be  for  the  use  of  the  said  county  and 
shall  be  held  in  full  of  all  fees  now  allowed  by  law  to  said  commissioners, 
from  the  commencement  of  such  proceeding  to  and  including  the  issning 
of  such  final  process  as  may  be  necessary  to  give  eflfect  to  an  order  or 
judgment  of  such  commissioner.  The  sum  or  sums  so  paid,  including 
jury  fees,  shall  be  taxed  as  costs  of  suit  in  favor  of  the  party  paying  the 
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«ame  if  he  be  the  prevailing  party  in  the  action  in  addition  to  any  other 
to  which  he  may  be  entitled  by  law.  Any  cause  or  proceeding  pending 
before  either  of  said  commissioners  in  sai^  county  at  the  time  this  act 
^oes  into  operation,  shall  be  heard  and  disposed  of  according  to  the  law 
Bnd  practice  now  in  force. 

Act  245,  1909.      (14451.)      No  change. 

FEES  OF  APPRAISERS,  COMMISSIONERS  AND  OTHERS. 

Sec.  3.  All  appraisers  of  estates  of  deceased  persons,  commissioners 
to  adjust  claims  against  deceased  persons,  appraisers  of  property  taken 
on  any  writ  of  attachment  or  replevin,  persons  appointed  under  any  legal 
process  or  order  for  assigning  dower  or  making  partition  of  real  estate, 
sheriffs'  aids  in  criminal  cases  or  in  the  execution  of  legal  process,  where 
no  express  provision  is  made  for  compensation  therefor,  shall  be  entitled  . 
to  two  dollars  for  each  day  and  one  dollar  for  each  half  day  for  their 
services,  and  six  cents  a  mile  for  travel  in  going  and  returning:  Pro- 
videdy  That  appraisers  of  estates  of  deceased  persons,  commissioners 
appointed  in  probate  court  to  set  off  dower  or  to  make  partition  of  the 
real  estate,  and  commissioners  appointed  to  adjust  claims  against  de- 
ceased persons,  shall  have  such  further  compensation  as  the  probate  court, 
after  such  notice  as  such  court  shall  direct  to  the  parties  interested  in 
the  premises,  shall  deem  proper  and  by  an  order  shall  allow. 

Section  11228.      (14465.)     No  change. 

PEES  FOR  PUBLISHING  LEGAL  NOTICES. 

Sec.  4.  For  publishing  anj^  legal  notice,  or  any  order,  citation,  sum 
mons,  or  any  other  proceedings  or  advertisement,  required  by  law  to  be 
published  in  any  newspaper,  the  cost  of  publishing  such  advertisement 
shall  not  exceed  the  rate  of  seventy  cents  per  folio  for  the  first  insertion, 
and  thirty-five  cents  per  folio  for  each  subsequent  insertion. 

Section   11235.      (14472.)      No  change. 

GENERAL   PROVISIONS. 

Sec.  5.    The  allowance  of  any  fees  by  this  chapter,  shall  not  apply  to 
•any  case  where  special  provision  is  otherwise  made  by  law  for  any  par- 
ticular service,  but  the  fees  for  such  service  shall  be  such  as  are  provided 
in  the  statute  requiring   the   service,    or   providing    the   compensation 
therefor. 

Section   11237.      (14474.)      No  change. 

Sec.  6.  The  secretary  of  state,  auditor  general,  treasurer,  attorney 
general  and  commissioner  of  the  land  office  respectively,  shall  be  author- 
ized to  require  searches  in  the  respective  offices  of  each  other,  and  in 
the  offices  of  the  clerks  of  the  supreme  court,  of  the  several  circuit  courts, 
or  of  registers  of  deeds,  for  any  papers,  records  or  documents  necessary 
to  the  discharge  of  the  duties  of  their  respective  offices,  and  to  require 
copies  thereof,  and  extracts  therefrom,  without  the  payment  of  any  fee 
or  charge  whatever. 


Section   11238.      (14475.)     No  substantial  change. 
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Sec.  7.  The  term  **folio,"  when  used  as  a  measure  for  computing  fees 
or  compensation,  shall  be  construed  to  mean  one  hundred  words,  couDting 
every  figure  necessarily  used,  as  a  vord;  and  any  portion  of  a  folio,  when 
in  the  whole  draft  or  paper  tliere  shall  not  be  a  complete  folio  and  when 
there  shall  be  any  excess  over  the  last  folio,  shall  be  computed  as  a  folio. 

Section   11239.      (14476.)      No  change. 

Sec.  8.  No  judge  of  any  court,  justice,  sheriff  or  other  officer  what- 
soever, or  other  person  to  whom  any  fees  or  compensation  shall  be  allow- 
ed by  law  for  any  service,  shall  take  or  receive  any  other  or  greater  fee 
or  reward  for  such  service,  but  such  as  is  or  shall  be  allowed  by  the  laws 
of  this  state. 

Section  11240.      (14477.)      No  substantial   change. 

Sec.  9.  No  fee  or  compensation  allowed  by  law,  shall  be  demanded 
or  received  by  any  officer  or  person  for  any  service,  unless  such  service 
was  actually  rendered  by  him;  but  this  section  shall  not  prevent  any 
officer  from  demanding  any  fee  herein  allowed  for  any  service  of  which 
he  is  entitled  by  law  to  require  the  payment  previous  to  rendering  such 
service. 

Section  11241.     (14478.)     No  substantial   change. 

Sec.  10.  A  violation  of  either  of  the  two  last  sections  shall  be  deemed 
a  misdemeanor;  and  the  person  guilty  thereof  shall  be  liable  to  the  party 
aggrieved  for  treble  the  damages  sustained  by  him,  and  such  violation 
shall  be  a  cause  for  forfeiture  of  office. 

Section    11242.      (14479.)      Modified. 

Sec.  11.  No  fee  shall  be  taxed  for  services  as  having  been  rendered 
by  any  attorney,  clerk,  sheriff,  or  other  officer,  in  the  progress  of  a  canse, 
unless  such  service  was  actually  rendered,  except  when  otherwise  express- 
ly provided. 

Section  11243.     (14480.)      No  substantial  cbanfre. 

Bec.  12.  The  legal  fees  paid  for  certified  copies  of  the  depositions  of 
witnesses,  filed  in  any  clerk's  office,  and  of  any  documents  or  papers,  re- 
corded or  filed  in  any  public  office,  necessarily  used  on  the  trial  of  a 
cause,  or  on  the  assessment  of  damages,  shall  be  allowed  in  the  taxation 
of  costs. 

Section   11247.      (14484.)      No  change. 

Sec.  13.  Every  officer,  upon  receiving  any  fees  for  any  official  duty 
or  service,  shall,  if  required  by  the  person  paying  the  same,  make  out 
in  writing  and  (ieliver  to  such  person,  a  particular  account  of  such  fees, 
specifying  for  what  they  respectively  accrued,  and  shall  receipt  the  same; 
and  if  he  refuse  or  neglect  to  do  so,  he  shall  be  liable  to  the  party  pay- 
ing the  same  for  three  times  the  amount  so  paid. 

Section   11249.      (14486.)      No  change. 
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CHAPTER  L. 

APPEALS    TO   THD    SUPREME    COURT   IN    ACTIONS   AT    LAW    AND    IN    CHANCERY. 

WRITS  OP  ERROR. 

Section  1.  Writs  of  error  upon  any  final  judgment  or  determination, 
may  issue  of  course,  out  of  the  supreme  court,  in  vacation  as  well  as 
in  term,  and  shall  be  returnable  to  the  same  court.    ' 

Section  10484.     (14009.)     Modified. 

Sec.  2.  No  writ  of  error  shall  operate  to  stay  or  supersede  the  execu- 
tion in  any  civil  action,  unless  the  appellant  with  two  sufficient  sureties, 
shall  give  bond  to  the  appellee  with  condition  that  the  appellant  shall 
prosecute  his  writ  to  effect,  and  shall  pay  and  satisfy  such  judgment  as 
shall  be  rendered  against  him  thereon :  And  Provided,  That  where  such 
judgment  is  rendered  in  an  action  to  recover  the  possession  of  lands, 
brought  under  the  provisions  of  chapter  thirty  of  this  act,  if  the  writ 
of  error  be  sued  out  by  the  defendant  in  said  action,  said  bond  shall  be 
in  a  penalty  of  not  less  than  twice  the  amount  of  the  annual  rental  value 
of  the  premises  in  dispute,  and  shall  also  in  addition  to  the  foregoing 
conditions  contain  a  further  condition,  that  if  the  plaintiff  obtain  resti- 
tution of  said  premises  in  said  suit,  the  said  defendant  will  forthwith 
pay  all  rent  due  or  to  become  due,  or  the  rental  value  thereof  during 
the  time  the  same  has  been  detained  by  the  defendant  to  the  plaintiff  for 
the  premises  described  in  the  complaint,  up  to  the  time  said  plaintiff  shall 
obtain  possession  thereof,  together  with  the  costs  of  suit  in  prosecuting 
said  complaint  and  obtaining  restitution  of  said  premises;  and  if  the 
plaintiff  obtain  restitution  of  said  premises,  he  may,  at  his  election,  sue 
and  recover  on  said  bond,  or  bring  his  action  against  the  defendant,  under 
section  twenty-three  of  chapter  thirty  of  this  act:  Provided^  That  in 
case  the  bond  provided  for  in  section  twenty- three  of  chapter  twenty- two 
of  this  act  has  been  given,  the  bond  provided  for  in  this  section  need  not 
be  given. 

Section   10485.      (14100.)     Modified. 

Sec.  3.  The  sufficiency  of  the  sureties  and  the  sum  for  which  said 
bond  shall  be  given  shall  be  determined  in  each  case  by  any  justice  of 
the  supreme  court  or  by  the  judge  of  the  circuit  court  for  the  county 
in  which  the  judgment  in  the  case  was  rendered,  or  by  a  circuit  court 
commissioner  for  said  county,  but  the  penalty  of  such  bond  shall  not 
be  less  than  double  the  amount  of  the  judgment  upon  which  the  writ  of 
error  is  brought,  if  such  judgment  be  against  the  appellant,  nor  in  any 
case  less  than  one  hundred  dollars :  Provided,  That  the  supreme  court, 
OP  the  circuit  judge  of  the  county  where  the  cause  was  tried,  shall  on 
special  motion,. have  power  to  order  an  additional  bond  and  fix  the  pen- 
alty thereof,  and  approve  the  sureties  thereto,  or  to  refer  such  approval 
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to  a  circuit  court  commissioner  of  the  county  in  which  the  cause  shall 
have  been  pending.  , 

.     Section  10486.     (14101.)     No  substantial  change. 

Sec.  4.  The  bond,  if  any  be  given,  shall  be  filed  in  the  oflSce  of  the 
clerk  of  the  court  in  which  the  judgment  was  rendered,  at  the  time  of 
serving  the  writ  on  such  clerk,  and  notice  thereof  shall  be  given  to  the 
appellee,  or  his  attorney,  and  no  execution  shall  thereafter  be  issued 
upon  the  judgment  complained  of,  during  the  pendency  of  the  writ  of 
error;  and  if  any  execution  shall  have  been  issued,  all  further  proceedings 
thereon  shall  be  stayed,  upon  the  oflScer  holding  such  execution  being 
served  with  a  certificate  of  the  service  of  such  writ,  and  the  filing  of  such 
bond,  signed  by  the  clerk  with  whom  such  bond  shall  be  filed. 

Section   10487.      (14102.)      No  substantia]  change. 

Sec.  5.  The  proceedings  upon  writs  of  error,  as  to  the  assignment 
of  errors,  and  as  to  the  appearance  of  the  appellee,  and  the  pleadings, 
judgment,  and  all  other  matters  not  herein  provided  for,  shall  be  accord- 
ing to  the  course  of  the  common  law,  as  modified  by  the  practice  and 
usage  in  this  state,  and  such  general  rules  as  shall  be  made  by  the 
supreme  court. 

Section  10488.     (14103.)     No  substantial  change. 

Se5C.  6.  All  writs  of  error  upon  any  judgment  or  final  determination, 
rendered  in  any  cause,  in  any  court  of  law  and  of  record  in  this  state, 
shall  be  brought  within  one  year  after  the  rendering  of  such  judgment 
or  final  determination  made  and  not  after,  except  in  cases  specified  in 
the  next  two  sections :  Provided^  The  time  in  wbich  writs  of  error  may 
be  taken  out  may  be  extended  not  exceeding  six  months  by  the  supreme 
court  or  by  one  of  the  supreme  court  justices  at  chambers,  when  any 
party  has  been  prevented  from  taking  out  the  same  by  circumstances  not 
under  his  control.  Such  extension  shall  only  be  made  on  special  motion 
and  after  a  proper  showing. 

Section  10492.     (14107.)     No  change. 

Sec.  7.  If  any  person  against  whom  any  such  judgment  shall  be  ren- 
dered, or  final  determination  made,  shall  be  at  the  time,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  any  criminal  charge,  or  in  execution  upon  some 
conviction  of  a  criminal  offense,  for  any  term  less  than  for  life. 

The  time  during  which  such  disability  shall  continue,  shall  not  be 
deemed  any  portion  of  the  time  above  limited  for  bringing  a  writ  of 
error;  but  such  person  may  bring  such  writ  after  the  time  so  limited,  and 
within  two  years  after  such  disability  shall  be  removed. 

Section   10493.      (14108.)      Modified. 

Sec.  8.  If  the  person  entitled  to  bring  such  writ  shall  die,  during  the 
continuance  of  any  disability  specified  in  the  preceding  section,  his  heirs, 
devisees,  executors  or  administrators  entitled  to  bring  such  writ,  may 
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bring  the  same  after  the  time  herein  limited  for  that  purpose,  and  within 
two  years  after  such  death. 

Section   10494.      (14109.)      No   change. 

Sec.  9.  But  the  existence  of  any  disability  specified  in  the  preceding 
sections,  shall  not  authorize  the  bringing  of  a  writ  of  error  upon  any 
judgment  after  the  expiration  of  five  years  from  the  time  of  rendering 
the  same. 

Section  10495.      (14110.)      No  change. 

Sec.  10.  The  time  prescribed  by  law  within  which  a  writ  of  error  or 
appeal  is  to  be  taken,  shall,  when  the  judgment  or  decree  is  rendered  in 
vacation,  be  computed  from  the  day  when  such  judgment  or  decree  shall 
be  actually  entered  by  the  clerk. 

Section  10266.      (11848.)     No  change. 

WRITS  OP  c:ertiorari. 

Sdc.  11.  All  writs  of  certiorari  to  correct  errors  in  proceedings  that 
are  not  according  to  the  course  of  common  law,  shall  be  issued  out  of  and 
be  made  returnable  to  the  supreme  court,  according  to  the  practice  here- 
tofore established,  and  subject  to  such  regulations  as  shall  from  time  to 
time  be  made  by  the  general  rules  of  the  supreme  court. 

Section  10497.     (14112.)     No  change. 

Sec.  12.  Writs  of  certiorari  to  review  in  the  supreme  court  any  judg- 
ment, order,  determination  or  proceeding  may  be  allowed  by  any  justice 
of  the  supreme  court. 

Section  10498.     (14113.)     Modified. 

Se)c.  13.  No  such  writ  of  certiorari  shall  be  issued,  to  correct  any  pro- 
ceedings, unless  such  writ  be  brought  within  the  same  time  after  such 
proceedings  shall  have  been  had,  as  is  limited  by  this  chapter  for  bringing 
a  writ  of  error  upon  a  judgment. 

Section  10499.     (14114.)     No  change. 

Sec.  14.  Whenever  in  any  action  at  law  in  a  circuit  court  a  motion 
to  dismiss  or  quash  the  writ  or  declaration  upon  jurisdictional  grounds, 
or  issues  which  under  the  former  practice  would  have  been  raised  by  de- 
murrer, plea  to  the  jurisdiction  or  other  dilatory  plea  shall  be  decided 
adversely  to  the  party  filing  such  motion,  the  decision  may  be  reviewed 
by  writ  of  certiorari  forthwith.  Upon  the  issue  of  such  writ  the  supreme 
court  may,  upon  proper  cause  shown,  stay  the  proceedings  in  the  circuit 
court  pending  their  decision  on  such  writ.  Or  such  decision  may  be  re- 
view^ed  by  assignment  of  error  under  a  writ  of  error  sued  out  to  review 
the  final  judgment  in  the  cause  in  case  such  party  shall  plead  over  and 
a  final  judgment  upon  the  merits  shall  be  rendered  against  him. 

Act  810,  1905.      (12737.)      Modified. 

Sec.  15.  Upon  the  filing  of  a  petition  for  a  writ  of  certiorari  in  such 
case,  the  same  shall  be  allowed  and  the  writ  issued,  unless  the  justice 
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or  justices  considering  the  application  shall  affirmatively  determine  from 
a  consideration  of  the  petition  for  such  writ,  and  the  brief  accompanying 
the  same,  that  such  petition  4]oes  not  present  a  meritorious  question. 

New  section. 

Sec.  16.  The  party  prevailing  on  a  writ  of  certiorari  in  any  proceed 
ing  of  a  civil  nature,  shall  be  entitled  to  his  costs  against  the  adverse 
party  in  all  cases;  and  in  case  such  writ  shall  appear  to  have  been 
brought  for  the  purpose  of  delay  or  vexation,  the  court  may  award  double 
costs  to  the  prevailing  party. 

Section   10501.      (14116.)      No  change. 

Sec.  17.  If  either  party  shall  wish  to  have  any  cause,  which  has  been 
submitted  to  the  court  upon  a  case  made,  removed  to  the  supreme  court 
the  clerk  of  the  circuit  court  shall,  after  judgment  thereon,  certify  such 
case  agreed  upon,  and  the  judgment  thereon,  to  the  supreme  court,  and 
the  supreme  court  shall  thereupon  be  possessed  of  the  cause,  and  mar 
give  such  judgment  and  award  such  costs  as  justice  may  require; 
and  any  case  made  after  judgment  in  any  circuit  court,  and  agreed  upon 
by  the  parties,  or  settled  by  the  court,  may  be  removed  to  the  supreme 
court  in  like  manner  without  a  bill  of  exceptions  or  writ  of  error. 

This  section  supersedes  the  latter  part  of  section  310.     (11785.) 

OP  CHANCERY   APPEALS. 

Sec.  18.  Any  plaintiff  or  defendant,  who  may  consider  himself 
aggrieved  by  an  order  sustaining  or  overruling  any  motion  to  dismiss, 
based  on  jurisdictional  grounds,  or  issues  which  under  the  former  prac- 
tice would  have  been  raised  by  demurrer,  plea  to  the  jurisdiction  or  other 
dilatory  plea,  or  by  the  decree  or  final  order  of  the  circuit  court  in  chan- 
cery, in  any  cause,  may  appeal  therefrom  to  the  supreme  court:  Pf^ 
videdy  That  when  an  appeal  is  taken  from  an  order  sustaining  or  over- 
ruling a  motion  to  dismiss  the  case  shall,  upon  decision  thereof  by  the 
supreme  court,  be  remanded  to  the  circuit  court  in  chancery,  and  the 
plaintiff  may  amend  his  bill  of  complaint  or  the  defendant  may  file  his 
answer,  as  the  case  may  be,  within  such  time  as  the  supreme  court  may 
prescribe,  and  the  cause  shall  then  be  disposed  of  as  though  no  appeal 
had  been  taken :  Provided,  further,  That  where  there  are  two  or  more 
defendants  a  portion  of  whom  only  moved  to  dismiss,  all  proceedings 
shall  be  stayed  as  to  the  other  defendants,  except  filing  and  serving  plead- 
ings, until  such  motion  is  finally  disposed  of:  Provided,  further.  That 
no  such  appeal  may  be  taken  from  an  order  denying  a  motion  to  dismiss, 
except  upon  an  order  signed  by  a  justice  of  the  supreme  court  allowing 
such  appeal;  but  such  appeal  shall  be  allowed  in  all  cases  unless  the  jus- 
tice or  justices  considering  the  application  shall  affirmatively  determine 
that  the  petition  for  the  allowance  of  such  appeal  does  not  present  a 
meritorious  question. 

Section  1,  act  €99,  1909.      (12071.)     Modified. 

Sdc.  19.  Any  party  desiring  to  appeal  from  the  order  or  decree  of  the 
circuit  court  in  chancery  shall,  within  twenty  days  after  the  entry  of 
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such  order  or  decree,  file  or  cause  to  be  filed  a  claim  of  appeal  in  writing 
with  the  clerk  of  the  court  where  such  decree  or  order  was  entered,  and 
shall  also  within  the  said  twenty  days  pay  a  fee  of  five  dollars  to  the 
clerk :  Proinded,^  That  when  any  order  or  decree  is  entered  in  vacation, 
the  time  for  taking  an  appeal  shall  be  computed  from  the  time  of  the 
service  of  notice  of  such  decree  as  provided  by  law. 

Section  2,  act  299,  1900.     (12072.)     Modified. 

Sex:?.  20.  The  circuit  court  in  which  such  decree  or  order  was  render- 
ed or  the  judge  of  such  court  at  chambers,  or  any  justice  of  the  supreme 
court  may,  upon  cause  shown  and  notice  to  the  opposite  party,  extend 
the  time  for  taking  or  perfecting  any  appeal :  Provided,  That  the  time 
for  perfecting  an  appeal  shall  not  be  extended  for  more  than  one  year 
from  the  entry  of  the  order  or  decree  appealed  from :  Provided^  further. 
That  the  time  in  which  appeals  may  be  taken  and  perfected  may  be  ex- 
tended, not  exceeding  six  months  from  the  expiration  of  the  time  herein 
specified,  by  the  supreme  court  or  one  of  the  supreme  court  justices  at 
chambers,  when  any  party  has  been  prevented  from  taking  such  appeal 
by  circumstances  beyond  his  control.  Such  extension  shall  only  be  made 
on  special  motion  and  after  a  proper  showing. 

Section  3,  act  209,  1000.      (12073.)     Modified. 

Sdc.  21.  No  appeal  shall  operate  to  stay  proceedings  in  said  cause, 
unless  the  party  taking  such  appeal  shall,  within  the  time  allowed  for 
perfecting  such  appeal,  file  with  the  clerk  of  said  court  a  bond  to  the 
appellee  or  appellees  with  sufficient  surety  or  sureties  to  be  approved 
by  the  circuit  judge  or  a  circuit  court  commissioner  of  said  county  or  a 
justice  of  the  supreme  court,  and  with  such  penalty  as  such  judge  or 
commissioner  shall  approve,  conditioned  for  the  performance  or  satisfac- 
tion of  the  decree  or  final  order  of  the  supreme  court  in  the  cause,  and 
payment  of  all  costs  of  the  appellee  or  appellees  in  the  matter  of  the  ap- 
peal. When  the  appeal  is  taken  from  a  decree  of  foreclosure  of  a  mort- 
gage or  land  contract,  the  further  condition  of  the  bond  shall  be  to  pay 
to  the  appellee  the  damages  which  may  result  to  the  appellee  from  the 
stay  of  proceedings,  in  which  damages  the  appellant  shall  be  held  to  have 
contemplated  the  fair  rental  value  of  the  premises  affected,  which  dam- 
ages in  the  case  of  foreclosure  of  land  contract  shall  be  computed  as  start- 
ing within  six  weeks  from  the  date  of  the  decree  which  may  be  appealed 
from,  and  in  foreclosure  of  mortgages,  as  starting  seven  months  and  two 
weeks  from  the  date  of  said  decree:  Provided,  however,  That  in  no 
event  shall  such  damages  be  awarded  the  appellee  in  said  cause  under 
such  a  bond  in  a  greater  amount  than  the  amount  of  the  deficiency  re- 
ported by  the  circuit  court  commissioner  on  the  final  sale  of  said  prem- 
ises, if  the  order  of  sale  be  affirmed  by  the  supreme  court.  Notice  of  the 
application  for  the  approval  of  such  bond  shall  be  given  to  the  appellee 
or  appellees  as  on  other  motions,  which  notice  shall  contain  the  penalty 
and  the  names  of  the  sureties  of  the  proposed  bond,  and  upon  the  hear- 
ing of  said  application  such  appellee  or  appellees  shall  be  heard  as  to 
the  suflBciency  of  the  penalty  named  in  and  the  responsibility  of  the  sure- 
ties proposed  to  such  bond:  Provided,  That  in  case  such  bond  be  ap- 
proved by  a  circuit  court  commissioner,  the  circuit  court  in  which  such 
decree  or  final  order  was  rendered  or  the  judge  of  such  court  at  chambers 
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may  on  motion  order  an  additional  bond  and  fix  the  penalty  therein  and 
approve  the  sureties  thereto :  Provided,  further,  That  the  supreme  court 
or  any  justice  thereof  may  on  special  motion  and  proper  showing  after 
such  appeal  has  been  perfected,  order  an  additional  bond  and  fix  the 
penalty  thereof  and  approve  the  sureties  thereto. 

Section  4,  act  200,  1000,   (12074)   as  amended  by  act  160,  1011.     Modified. 

Sec.  22.  The  evidence,  if  any,  taken  on  the  hearing  on  said  cause  in 
open  court  or  before  a  circuit  court  commissioner  or  by  deposition  or  in 
any  other  manner,  shall  be  settled  for  review  in  the  same  manner  and 
within  the  same  time  as  is  provided  by  law  or  the  rules  of  court  for  the 
settlement  of  bills  of  exceptions. 

Section  6,  act  200,   1000.      (12075.)     Modified. 

Sec.  23.    No  stay  of  proceedings  upon  any  final  order  or  decree  ren- 
dered in  any  circuit  court  in  chancery  shall  hereafter  be  granted  or  allow- 
ed for  the  purpose  of  settling  a  case  therein  and  taking  and  perfecting 
an  appeal  therefrom,  for  a  longer  period  than  twenty  days  from  the  entry 
of  such  decree  or  order,  unless  the  party  applying  for  such  stay,  if  a  de- 
cree shall  have  been  rendered  against  him,  shall  execute  to  the  adverse 
party  a  bond  with  sufficient  surety  or  sureties  in  such  sum  as  the  circuit 
judge  before  whom  the  case  was  tried  shall  designate,  conditioned  for 
the  performance  and  satisfaction  of  such  decree  or  final  order  if  the  same 
be  not  set  aside  or  reversed,  and  that  if  an  appeal  be  taken  from  such 
decree  or  order,  the  appellant  shall  prosecute  such  appeal  to  effect,  and 
shall  perform  and  satisfy  such  decree  as  shall  be  rendered  against  him 
thereon.    When  the  appeal  is  taken  from  a  decree  of  foreclosure  of  a 
mortgage  or  land  contract,  the  further  condition  of  the  bond  shall  be 
to  pay  to  the  appellee  the  damages  which  may  result  to  the  appellee  from 
the  stay  of  proceedings,  in  which  damages  the  appellant  shall  be  held  to 
have  contemplated  the  fair  rental  value  of  the  premises  affected,  which 
damages  in  the  case  of  foreclosure  of  land  contract  shall  be  computed 
as  starting  within  six  weeks  from  the  date  of  the  decree  which  may  he 
appealed  from,  and  in  the  foreclosure  of  mortgages,  as  starting  seven 
months  and  two  weeks  from  the  date  of  said  decree :    Provided,  however. 
That  in  no  event  shall  such  damages  be  awarded  the  appellee  in  said 
cause  under  such  a  bond  in  a  greater  amount  than  the  amount  of  the  de- 
ficiency reported  by  the  circuit  court  commissioner  on  the  final  sale  of 
said  premises  if  the  order  of  sale  be  affirmed  by  the  supreme  court.  Notice 
of  the  time  and  place  when  such  bond  will  be  presented  to  the  circuit 
judge  for  approval  shall  be  served  upon  the  adverse  party  as  on  other 
motions :     Provided,    That  in  case  the  party  applying  for  such  stay  of 
proceedings  shall  be  unable  to  give  such  bond  by  reason  of  poverty,  the 
judge  may  upon  due  proof  of  inability  for  such  reason  grant  such  stay 
without  requiring  such  bond,  for  such  reasonable  time  as  the  judge  may 
determine :    Provided,  further.    That  no  other  or  further  bonds  shall  be 
required  to  stay  proceedings  upon  any  appeal  from  such  decree  or  final 
order  by  or  on  behalf  of  the  party  filing  such  bond. 

Section  6,  act  200,  1000   (12076)   as  amended  by  act  160,  1011.     Modified. 

Sec.  24.     It  shall  be  the  duty  of  the  clerk  of  such  court,  upon  payment 
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to  him  of  the  said  sum  of  five  dollars  as  his  fees,  by  the  appellant,  to 
attach  together  the  original  bill,  process,  answer,  and  all  other  proceed- 
ings, processes,  motions,  notices,  orders  and  decrees  which  have  been 
filed  in  said  cause,  together  with  the  testimony  as  settled  in  the  said 
cause,  and  also  a  copy  of  all  journal  and  calendar  entries  and  all  other 
proceedings  of  record  in  the  cause  not  embraced  in  the  original  papers 
hereinbefore  mentioned,  and  transmit  the  same,  together  with  his  cer- 
tificates of  the  genuineness  of  the  said  originals  and  the  correctness  of 
said  copies  of  such  journal  and  calendar  entries  and  records,  to  the 
supreme  court  within  fifteen  days  after  such  appeal  shall  be  perfected. 
Such  appeal  shall  be  deemed  to  be  perfected,  upon  the  filing  of  the  claim 
of  appeal,  and  payment  of  the  clerk's  fee,  as  hereinbefore  provided,  un- 
less in  such  claim  of  appeal  the  appellant  shall  also  claim  the  right  to 
settle  a  case.  In  such  event,  said  appeal  shall  be  deemed  to  be  perfected 
when  such  case  shall  be  settled  and  signed.  ' 

Section  7,  act  209,  1909.      (12077.)     Modified. 

Sec.  25.  Upon  any  order  or  decree  of  the  circuit  court  in  chancery 
being  brought  by  appeal  to  the  supreme  court,  that  court  shall  examine 
all  errors  that  may  be  assigned  or  found  in  such  order  or  decree,  and 
shall  hear  and  determine  such  appeal,  and  all  matters  concerning  the 
same,  and  shall  have  power  to  reverse,  aflSrm  or  alter  such  order  or  de- 
cree, and  to  make  such  other  order  or  decree  therein  as  shall  be  just. 

Section  553.     (12079.)     No  change. 

Sec.  26.  When  an  appeal  shall  have  been  so  heard  and  determined, 
the  records  and  files  sent  from  the  circuit  courts  in  chancery,  together 
with  the  proceedings  and  decree  or  order  of  the  supreme  court  therein, 
and  all  things  concerning  the  same  shall  be  remitted  to  the  circuit  court 
in  chancery,  for  the  proper  county,  when  such  further  proceedings  shall 
be  thereupon  had  as  may  be  necessary  to  carry  such  decree  or  order  into 
effect. 

Section   554.      (12080.)     No  change. 

MISCELLANEOUS  PROVISIONS. 

Skc.  27.  In  any  suit  or  proceeding  in  which  the  state,  or  any  state 
officer  duly  authorized  for  that  purpose,  or  any  corporate  body  in  charge 
of  any  state  institution,  or  any  municipal  corporation,  is  a  party,  no 
bond  shall  be  required  to  be  given  by  any  such  party  as  a  prerequisite 
to  the  issuance  of  a  writ  of  error  or  the  taking  of  an  appeal,  or  the 
making  of  an  order  staying  proceedings. 

Supersedes  act   153.  1903.      (14433.) 

Sec.  28.  No  judgment  or  verdict  shall  be  set  aside  or  reversed,  or  a 
new  trial  be  granted  by  any  court  in  any  civil  case,  on  the  ground  of  mis- 
direction of  the  jury,  or  the  improper  admission  or  rejection  of  evidence, 
or  for  error  as  to  any  matter  of  pleading  or  procedure,  if  in  the  opinion 
of  the  court,  after  an  examination  of  the  whole  case,  the  result  of  the 
case  is  manifestly  just  and  in  accordance  with  the  rights  of  the  parties* 
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Sbc.  29.  After  hearing  an  appeal,  the  court  shall  give  judgment  with- 
out regard  to  technical  errors  or  defects,  or  to  exceptions  which  do  not 
affect  the  substantial  rights  of  the  parties. 

New  section. 

Sec.  30.  Upon  appeal,  or  on  application  for  a  new  trial,  the  court  in 
which  the  appeal  or  application  shall  be  pending  may,  in  its  discretion, 
take  additional  evidence  by  aflSdavit  or  deposition,  or  by  reference:  Pro- 
vided, That  the  error  complained  of,  is  lack  of  proof  of  some  matter 
capable  of  proof  by  record  or  other  incontrovertible  evidence,  defective 
certification,  or  failure  to  lay  the  proper  foundation  for  evidence  which 
can,  in  fact,  without  involving  some  question  for  a  jury,  be  shown  to  he 
competent. 

New  section.     New  Jersey  Practice  Act,  1912,  on  Appeals. 

Sec.  31.  When  a  new  trial  is  ordered,  because  the  damages  are  exMS- 
sive  or  inadequate,  and  for  no  other  reason,  the  verdict  shall  be  set  aside 
only  in  respect  of  damages,  and  shall  stand  good  in  all  other  respects; 
or  the  court  may  order  a  new  trial  in  respect  of  damages,  unless  the 
plaintiff  elects  to  remit  so  much  of  said  damages  so  recovered  as  may  he 
determined  by  said  court. 

New  section.     Taken  from  New  Jersey  Bole  73  to  semicolon. 

Sbc.  32.  Upon  the  hearing  of  cases  at  law  in  the  supreme  court  in 
which  a  motion  was  made  by  either  party  at  the  close  of  the  testimony 
in  the  case  requesting  the  trial  court  to  direct  a  verdict  in  favor  of  the 
party  making  such  motion,  if  such  motion  was  denied,  and  if  the  supreme 
court  shall  be  of  the  opinion  that  such  motion  ought  to  have  been  grant- 
ed, it  shall  order  judgment  to  be  entered  in  said  court  in  favor  of  the 
party  making  such  motion,  unless  it  shall  appear  from  the  record  that 
there  was  error  in  the  trial  which  would  have  entitled  the  prevailing  par- 
ty to  a  new  trial  had  he  been  defeated  in  the  trial  court. 

New  section.     See  Commission's  Report  to  the  Governor. 

Sb)c.  33.  In  case  a  new  trial  is  granted  by  the  supreme  court,  it  shall 
only  be  a  new  trial  of  the  question  or  questions  with  respect  to  which 
tlie  verdict  or  decision  is  found  to  be  wrong,  if  separable,  and  the  court 
shall  specify  upon  what  issue  such  cause  shall  be  retried. 

New  section.  Taken  from  Amerlcnn  Bar  Association  Roport  for  1910.  See  CommissIOD'i 
Report   to   the  Governor. 
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CHAPTER  LI. 

POWERS   AND    JURISDICTION    OP    PROBATE   COURTS. 

Section  1.    Each  judge  of  probate  shall  have  jurisdiction : 

1.  Of  all  matters  relating  to  the  settlement  of  the  estates  of  all  de- 
ceased persons,  whether  testate  or  intestate,  who  were  at  the  time  of 
their  decease  inhabitants  of,  or  residents  in  his  county,  and  of  all  who 
shall  die  without  the  state  leaving  any  estate  within  such  county  to  be 
administered ; 

2.  Of  trusts  and  trustees  in  the  execution  of  wills  and  administration 
of  estates  of  deceased  persons; 

3.  To  appoint  guardians  to  minors  and  others  in  the  cases  prescribed 
by  law,  and  of  the  settlement  of  the  estates  of  such  minors  and  others 
under  guardianship; 

4.  Of  all  cases  of  juvenile  delinquents  and  dependents; 

5.  And  shall  have  and  exercise  all  such  other  powers  and  jurisdiction 
as  are  or  may  be  conferred  by  law; 

6.  And  to  that  end  he  may,  upon  the  filing  in  said  court  of  a  petition 
therein,  within  ninety  days  of  the  original  hearing,  or  of  the  rendering 
or  making  of  any  order,  sentence  or  decree,  as  the  case  may  be,  and  after 
due  notice  to  all  parties  interested,  grant  rehearings,  and  may  modify 
and  set  aside  orders,  sentences  and  decrees  rendered  in  such  court :  Pro- 
vided, however,  That  the  jurisdiction  hereby  conferred  shall  not  be  con- 
strued to  deprive  the  circuit  court  in  chancery  in  the  proper  county  of 
concurrent  jurisdiction  as  originally  exercised  over  the  same  matter. 

A  merger  of  sections  6JS0   (12098)   and  651   (12090)   as  amended  by  act  271.  1906. 

Sbc.  2.    Each  judge  of  probate  shall  have  power: 

1.  To  administer  all  oaths  necessary  in  the  transaction  of  business 
before  the  probate  court,  and  all  oaths  required  by  law  to  be  administered 
to  persons  executing  trusts  under  the  appointment  of  such  court ; 

2.  To  issue  all  warrants  and  processes  in  conformity  to  the  rules  of 
law,  which  may  be  necessary  to  compel  the  attendance  of  witnesses  re- 
siding in  any  part  of  this  state,  or  to  carry  into  effect  any  order,  sen- 
tence or  decree  of  the  probate  courts,  or  the  powers  granted  them  by 
law,  and  to  issue  warrants  directed  to  any  sheriff,  constable  or  other 
proper  officer  in  this  state,  requiring  him  to  apprehend  and  imprison  any 
person  who  shall  refuse  or  neglect  to  perform  any  order,  sentence  or  de- 
cree of  a  probate  court,  requiring  such  officer  to  apprehend  and  imprison 
such  person  in  the  common  jail  of  the  county,  until  he  shall  perform 
such  orders,  sentence  or  decree,  or  be  delivered  by  due  course  of  law ;  and 
all  such  officers  shall  serve  and  execute  all  legal  warrants  and  processes 
to  them  directed  by  any  judge  of  probate; 

3.  To  keep  order  in  his  court,  and  to  punish  any  contempt  of  his 
authority,  in  like  manner  as  such  contempt  may  be  punished  in  the  cir- 
cuit court; 

4.  And  shall  have  such  other  powers  as  may  be  conferred  by  law. 

A  merger  of  sections  652  (12100),  653  (12101),  654  (12102),  655  (12103)  and  656 
<12104). 
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Sec.  3.  Jurisdiction  assumed  in  any  case  by  a  judge  of  probate,  so 
far  as  it  depends  on  the  place  of  residence  of  any  person,  or  the  location 
of  his  estate,  shall  not  be  contested  in  any  suit  or  proceeding  whatever, 
except  in  an  appeal  from  the  probate  court  in  the  original  case,  or  when 
the  want  of  jurisdiction  appears  on  the  same  record. 

Section   657.      (12105.)      No  change. 

Sec.  4.  When  a  case  shall  be  originally  within  the  jurisdiction  of  the 
probate  court  of  two  or  more  counties,  the  court  which  shall  first  take 
cognizance  thereof  by  the  commencement  of  proceedings,  shall  retain  the 
same  throughout. 

Section  658.      (12106.)     No  change. 

GBNBaUL    PROVISIONS. 

Se5C.  5.  When  the  validity  of  any  order  or  decree  of  a  probate  court 
shall  be  drawn  in  question  in  any  other  suit  or  proceeding,  everything 
necessary  to  have  been  done  or  proved  to  render  the  order  or  decree  valid, 
and  which  might  have  been  proved  by  parol  at  the  time  of  making  the 
order  or  decree,  and  was  not  required  to  be  recorded,  shall,  after  twenty 
years  from  such  time,  be  presumed  to  have  been  done  or  proved,  unless 
the  contrary  appears  on  the  same  record. 

Section  650.      (12107.)     No  change. 

Sec.  6.  All  oaths  required  to  be  taken  by  executors,  administrators, 
guardians,  trustees,  commissioners,  appraisers,  and  dividers  of  estates, 
or  by  any  other  person  in  relation  to  any  proceeding  in  the  probate  court, 
may  be  administered  by  the  judge  of  probate,  register  of  probate,  any 
justice  of  the  peace  or  notary  public,  and  a  certificate  thereof  shall  be 
returned  and  filed  in  the  probate  court. 

Section   666.      (12114.)      No   change. 

Sex:.  7.  Any  warrant  or  commission  for  the  appraisement  of  any 
estate,  for  examining  claims  against  estates,  for  partition  of  real  estate, 
or  for  the  assignment  of  dower,  may  be  revoked  by  the  judge  of  probate 
for  sufficient  cause,  and  the  judge  may  thereupon  issue  a  new  commis- 
sion, or  proceed  otherwise  therein,  as  the  circumstances  of  the  case  shall 
require. 

Section  667.     (12115.)     No  change. 

Sec.  8.  The  judge  of  probate  may,  when  it  shall  appear  reasonable 
and  proper,  require  either  party  to  any  proceeding  before  him  to  give 
sufficient  security  for  all  such  costs  as  may  be  awarded  against  him. 

Section  697.      (12145.)      No  change. 

Sec.  9.  The  probate  court  on  the  application  of  the  executor  or  ad- 
ministrator, may,  at  any  time,  order  the  personal  estate  to  be  sold  at 
private  sale  or  at  public  auction,  when  it  shall  appear  to  be  necessary 
for  the  purpose  of  paying  debts  or  legacies,  or  expenses  of  administra- 
tion, or  for  the  preservation  of  the  property,  or  when  it  shall  be  requested 
Dy  all  the  heirs  residing  in  this  state ;  or  the  court  may  order  such  per- 
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sonal  estate  to  be  sold,  either  at  private  sale  or  public  auction,  as  the 
executor  or  administrator  may  find  most  beneficial.  If  the  order  be  to 
sell  at  auction,  the  probate  court  shall  direct  the  mode  of  giving  notice 
of  the  time  and  place  of  sale. 

Section  9431.     (11142.)     No  change. 


Digitized  by 


Google 


406 


CHAPTER  LII. 

OF   THE   PROBAOnNO   OP   WILLS. 

Section  1.  Any  will  in  writing,  being  inclosed  in  a  sealed  wrapper, 
and  having  indorsed  thereon  the  name  of  the  testator  and  his  place  of 
residence,  and  the  day  when,  and  the  person  by  whom  it  is  delivered, 
may  be  deposited  by  the  person  making  the  same,  or  by  any  person  for 
him,  with  the  judge  of  probate  in  the  county  where  the  testator  lives, 
and  the  judge  of  probate  shall  receive  and  safely  keep  such  will,  and 
give  a  certificate  of  the  deposit  thereof.  ' 

Section  9271.     '(10084.)     No  change. 

Sec.  2.  Such  will  shall,  during  the  lifetime  of  the  testator,  be  deliver- 
ed only  to  himself,  or  to  some  person  authorized  by  him  by  an  order  in 
writing,  duly  proved  by  the  oath  of  a  subscribing  witness ;  and  after  the 
death  of  the  testator,  and  at  the  first  probate  court  after  notice  thereof, 
it  shall  be  publicly  opened  by  the  judge  of  probate  and  be  retained  by 
him. 

Section  9272.     (10985.)     No  change. 

Sec.  3.  The  judge  of  probate  shall  give  notice  of  such  will  being  in 
his  possession,  to  the  executor  therein  appointed,  if  there  be  one,  otter 
wise  to  the  persons  interested  in  the  provisions  of  the  will ;  or  if  the 
jurisdiction  of  the  case  belongs  to  any  other  court,  such  will  shall  be 
delivered  to  the  executor,  or  to  some  other  trusty  person  interested  in 
the  provisions  of  the  same,  to  be  presented  for  probate  in  such  other 
court. 

Section  9273.     (10986.)     No  change. 

Sdc.  4.  Every  person  other  than  the  judge  of  probate,  having  the  cus- 
tody of  any  will,  shall,  within  thirty  days  after  he  has  knowledge  of  the 
death  of  the  testator,  deliver  the  same  into  the  probate  court,  which  has 
jurisdiction  of  the  case,  or  to  the  person  named  in  the  will  as  executor. 

Section  9274.     (10987.)     No  change. 

Sdc.  5.  Every  person  named  as  executor  in  any  will  shall,  within 
thirty  days  after  the  death  of  the  testator,  or  within  thirty  days  after 
he  has  knowledge  that  he  is  named  executor,  if  he  obtains  such  knowledge 
after  the  death  of  the  testator,  present  such  will  to  the  probate  court 
which  has  jurisdiction  of  the  case,  unless  the  will  shall  have  been  other- 
wise deposited  with  the  judge  of  probate;  and  shall,  within  the  peinod 
above  mentioned,  signify  to  the  court  his  acceptance  of  the  trust,  or 
make  known  in  writing  to  such  court  his  refusal  to  accept  it. 

Section  9275.     (10988.)     No  change. 

Sec.  6.  Every  person  who  shall  neglect  to  perform  any  of  the  duties 
required  in  the  two  last  preceding  sections,  without  reasonable  cause, 
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shall  be  liable  to  each  and  every  person  interested  in  such  will,  in  the 
sum  of  ten  dollars  damages  for  each  and  every  month  he  shall  so  neglect 
after  the  thirty  days  above  mentioned,  to  be  recovered  in  an  action  on 
the  case,  with  costs. 

Section  9276.     (10989.)     No  change. 

Sbc.  7.  If  any  person,  having  the  custody  of  any  will,  after  the  death 
of  the  testator,  shall,  without  reasonable  cause,  neglect  to  deliver  the 
same  to  the  probate  court  having  jurisdiction  of  it,  after  he  shall  have 
been  duly  notified  by  such  court  for  that  purpose,  he  may  be  conmiitted 
to  the  jail  of  the  county,  by  warrant  issued  by  such  court,  and  there  be 
kept  in  close  confinement  until  he  shall  deliver  the  will  as  above  directed. 

Section  9277.     (10990.)     No  change. 

Sec.  8.  When  any  will  shall  have  been  delivered  into  or  deposited  in 
any  probate  court  having  jurisdiction  of  the  same,  such  court  shall  ap- 
I)oint  a  time  and  place  for  proving  it,  when  all  concerned  may  appear 
and  contest  the  probate  of  the  will,  and  shall  cause  public  notice  thereof 
to  be  given  by  service  as  provided  in  section  nine  of  this  chapter;  and 
no  will  shall  be  proved  until  notice  shall  be  given  as  herein  provided. 

Section   9278.      (10991.)      Modified. 

Sec.  9.  All  probate  and  other  legal  notices  required  by  law,  or  by  the 
jadge  of  probate  of  any  county,  to  be  served  upon  any  interested  party, 
shall  be  served  by  delivering  a  copy  of  the  same  personally  to  such  party, 
if  a  resident  of  this  state;  if  not  a  resident  of  this  state,  then  service 
shall  be  made  by  registered  mail  duly  addressed  to  his  last  known  place 
of  residence,  with  a  return  receipt  demanded,  such  service  or  mailing  to 
be  at  least  fourteen  days  before  the  day  of  hearing.  If  the  residence  or 
whereabouts  of  such  interested  party  is  not  known,  then  such  notice  shall 
be  published  once  in  each  week  for  three  successive  weeks  in  some  news- 
paper printed  in  the  county  where  said  probate  judge  shall  hold  his 
court,  if  there  be  one  printed  in  said  county;  and  in  case  there  be  no 
newspaper  printed  in  said  county,  then  in  some  newspaper  published  in 
an  adjoining  county  and  circulating  in  such  county. 

Sections  688   (12186)  and  698   (12142).     Modified. 

Sbc.  10.  If  no  person  shall  appear  to  contest  the  probate  of  a  will 
at  the  time  appointed  for  that  purpose,  the  court  may,  in  its  discretion, 
grant  probate  thereof,  on  the  testimony  of  one  of  the  subscribing  wit- 
nesses only,  if  such  witness  shall  testify  that  such  will  was  executed  in 
all  particulars  as  required  by  law. 

Section  9279.      (10992.)     Modified. 

Sec.  11.  If  none  of  the  subscribing  witnesses  shall  reside  in  this  state, 
at  the  time  appointed  for  proving  the  will,  the  court  may,  in  its  discre- 
tion, admit  the  testimony  of  other  witnesses  to  prove  the  execution  of 
the  will ;  and  as  evidence  of  the  execution  of  the  will,  may  admit  proof 
of  the  handwriting  of  the  testator  and  of  the  subscribing  witnesses. 
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Sex?.  12.  No  will  shall  be  effectual  to  pass  either  real  or  personal 
estate,  unless  it  shall  have  been  duly  proved  and  allowed  in  the  probate 
court  as  provided  in  this  chapter,  or  on  appeal,  in  the  circuit  court  or 
supreme  court;  and  the  probate  of  a  will  of  real  or  personal  estate,  as 
above  mentioned,  shall  be  conclusive  as  to  its  due  execution. 

Section    9281.      (10904.)      No    change. 

Sec.  13.  Any  will  duly  admitted  to  probate  without  the  probate  court 
of  any  county  in  this  state  in  which  the  testator  left  real  or  personal 
estate,  and  in  the  place  of  the  testator's  domicile  may  be  duly  admitted 
to  probate  and  recorded  in  this  state  by  duly  filing  an  exemplified  copv 
of  said  will  and  of  the  record  admitting  the  same  to  probate ;  and  pro- 
ceeding in  the  manner  hereinafter  provided. 

Section  9282.      (10995.)     No  change. 

Sec.  14.  If,  on  hearing  the  case,  it  shall  appear  to  the  court  that  the 
instrument  ought  to  be  allowed  in  this  state,  as  the  last  will  and  testa- 
ment of  the  deceased,  the  copy  shall  be  filed  and  recorded,  and  the  will 
shall  have  the  same  force  and  effect  as  if  it  had  been  originally  proved 
and  allowed  in  the  same  court. 

Section  9283.     (10996.)     No  change. 

Sec.  15.  When  any  will  shall  be  allowed,  as  mentioned  in  the  preced- 
ing section,  the  probate  court  shall  grant  letters  testamentary,  or  letters 
of  administration,  with  the  will  annexed;  and  such  letters  testamentary 
or  letters  of  administration  shall  extend  to  all  of  the  estate  of  the  testa- 
tor in  this  state ;  and  such  estate,  after  payment  of  his  just  debts  and 
expenses  of  administration,  shall  be  disposed  of  according  to  such  will. 
so  far  as  such  will  may  operate  upon  it;  and  the  residue  shall  be  disposed 
of  as  is  provided  by  law  in  cases  of  estates  in  this  state,  belonging  to 
persons  who  are  inhabitants  of  any  other  state  or  country. 

Section  9284.     (10997.)     No  change. 

Sec.  16.  Whenever  it  is  proposed  to  establish  an  alleged  lost,  destroy- 
ed or  suppressed  last  will  and  testament,  the  petition  filed  in  the  probate 
court  praying  for  the  probate  of  such  alleged  will,  shall  contain  a  foil 
and  complete  statement  of  the  contents  of  such  alleged  will,  which  shall 
disclose  the  names  of  the  subscribing  witnesses,  and  if  living,  their  place 
of  residence,  together  with  the  names  and  residence  of  all  persons  who 
have  personal  knowledge  of  the  execution  of  said  alleged  will  and  the 
contents  thereof.  No  such  alleged  will  shall  be  admitted  to  probate  un- 
less and  until  all  the  formalities  required  to  probate  a  will  in  existence 
and  before  the  court  shall  be  established,  and  not  unless  and  until  its 
due  execution  and  the  contents  thereof  shall  be  established  by  at  least 
two  reputable  witnesses  who  have  personal  knowledge  thereof. 

New  section. 

Sec.  17.  No  revoking  clause  in  any  alleged,  lost,  destroyed  or  sup- 
pressed will,  and  no  alleged  disposition  of  propi»rty,  tenns  or  conditions 
contained  therein,  claimed  to  be  inconsistent  with  a  former  will  which 
has  been  produced  for  probate,  shall  be  sufficient  to  defeat  or  destroy 
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the  effect  of  such  former  will,  unless  the  legal  execution  of  said  alleged, 
lost,  destroyed  or  suppressed  will,  together  with  the  fact  that  it  con- 
tained such  revoking  clause  or  such  inconsistent  disposition  of  property, 
terms  or  conditions,  shall  be  establivshed  by  at  least  two  reputable  wit- 
nepses,  having  knowledge  thereof,  and  unless  the  subscribing  witnesses 
thereto,  if  living  shall  testify  to  such  facts. 

New   section. 

Sec.  18.  When  any  child  shall  be  born  after  the  making  of  his 
father's  or  his  mother's  will  and  no  provision  shall  be  made  therein  for 
such  child,  he  or  she  shall  have  the  same  share  in  the  estate  of  the  testa- 
tor as  if  the  parent  had  died  intestate.  And  the  share  of  such  child 
shall  be  assigned  to  him  as  provided  by  law  in  case  of  intestate  estates, 
unless  it  shall  be  apparent  from  the  will  that  it  was  the  intention  of  the 
testator  that  no  provision  should  be  made  for  such  child. 

Section  9285   (10998),  as  amended  by  act  80,   1907. 

Bec.  19.  When  any  testator  shall  omit  to  provide  in  his  will  for  any 
of  his  children,  or  for  the  issue  of  any  deceased  child,  and  it  shall  appear 
that  such  omission  was  not  intentional,  but  was  made  by  mistake  or  acci- 
dent, such  child,  or  the  issue  of  such  child,  shall  have  the  same  share  in 
the  estate  of  the  testator  as  if  he  had  died  intestate,  to  be  assigned  as 
provided  in  the  preceding  section. 

Section  9286.     (10999.)     No  change. 

Sec.  20.  When  any  share  of  the  estate  of  a  testator  shall  be  assigned 
to  a  child  born  after  the  making  of  a  will,  or  to  a  child,  or  the  issue  of 
a  child  omitted  in  the  will,  as  hereinbefore  mentioned,  the  same  shall 
first  be  taken  from  the  estate  not  disposed  of  by  the  will,  if  any ;  if  that 
shall  not  be  suflScient,  so  much  as  shall  be  necessary  shall  be  taken  from 
all  the  devisees  or  legatees,  in  proportion  to  the  value  of  the  estate  they 
may  respectively  receive  under  the  will,  unless  the  obvious  intention  of 
the  testator,  in  relation  to  some  specific  devise  or  bequest,  or  other  pro- 
vision in  the  will  would  thereby  be  defeated;  in  which  case,  such  specific 
devise,  legacy  or  provision  may  be  exempted  from  such  apportionment, 
and  a  different  apportionment  may  be  adopted,  in  the  discretion  of  the 
probate  court. 

Section  9287.     (11000.)     No  change. 

Sec.  21.  When  a  devise  or  legacy  shall  be  made  to  any  child  or  other 
relation  of  the  testator,  and  the  devisee  or  legatee  shall  die  before  the 
testator,  leaving  issue  who  shall  survive  the  testator,  such  issue  shall  take 
the  estate  so  given  by  the  will,  in  the  same  manner  as  the  devisee  or  lega- 
tee would  have  done,  if  he  had  survived  the  testator;  unless  a  different 
disposition  shall  be  made  or  directed  by  the  will. 

Section  9288.      (11001.)     No  change. 

«EC.  22.  All  the  estate  of  the  testator,  real  and  personal,  shall  be 
liable  to  be  disposed  of  for  the  payment  of  his  debts,  and  the  expenses 
of  administering  his  estate,  and  the  probate  court  may  make  such  rea- 
sonable allowance  as  may  be  judged  necessary  for  the  expenses  of  the 
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mainteBance  of  the  widow  and  minor  children,  or  either,  constituting 
the  family  of  the  testator,  out  of  his  estate,  during  the  progress  of  the 
settlement  of  the  estate,  but  never  for  a  longer  period  than  until  their 
shares  in  the  estate  shall  be  assigned  to  them,  nor  for  more  than  one 
year. 

Section  9289.      (11002.)     Modified. 

Sec.  23.  If  the  testator  shall  make  provision  by  his  will,  or  designate 
the  estate  to  be  appropriated  for  the  payment  of  his  debts,  the  expenses 
of  administration,  or  family  expenses,  they  shall  be  paid  according  to 
the  provisions  of  the  will,  and  out  of  the  estate  thus  appropriated,  or  so 
far  as  the  same  may  be  suflBcient. 

Section  9290.     (11003.)     No  change. 

Sec.  24.  If  the  provision  made  by  the  will,  or  the  estate  appropriated, 
shall  not  be  suflBcient  to  pay  the  debts,  expenses  of  administration,  and 
family  expenses,  such  part  of  the  estate,  real  or  personal,  as  shall  not 
have  been  disposed  of  by  the  will,  if  any,  shall  be  appropriated  ac(M)rd- 
ing  to  the  provisions  of  the  law  for  that  purpose. 

Section  9291.     (11004.)     No  change. 

Sec.  25.  The  estate,  real  or  personal,  given  by  will  to  any  devisees  or 
legatees,  shall  be  held  liable  to  the  payment  of  the  debts,  expenses  of 
administration,  and  family  expenses,  in  proportion  to  the  amount  of  the 
several  devises  or  legacies,  except  that  specific  devises  and  legacies,  and 
the  persons  to  whom  they  shall  be  made,  may  be  exempted,  if  it  shall 
appear  to  the  court  necessary,  in  order  to  carry  into  eflfect  the  intention 
of  the  testator,  if  there  shall  be  other  suflScient  estate. 

Section  9292.      (11005.)      No  change. 

Sec.  26.  When  the  estate  given  by  any  will  shall  be  liable  for  the  pay- 
ment of  debts  and  expenses,  as  mentioned  in  the  preceding  section,  or  is 
liable  to  be  taken  to  make  up  the  share  of  a  child  bom  after  the  execu- 
tion of  the  will,  or  of  a  child,  or  of  the  issue  of  a  child  not  provided  for 
in  the  will  as  hereinbefore  provided,  the  executor  shall  have  a  right  to 
retain  possession  of  the  same,  until  such  liability  shall  be  settled  hy 
order  of  the  probate  court,  and  until  the  devises  and  legacies  so  liahle 
shall  be  accordingly  assigned  by  order  of  such  court ;  and  when  the  same 
can  properly  be  done,  any  devisee,  or  legatee,  may  make  his  claim  to  such 
court,  to  have  such  liability  settled,  and  his  devise  or  legacy  assigned  to 
him. 

Section  9293.     (11006.)     No  change. 

Se?c.  27.  All  the  devisees  and  legatees,  who  shall,  with  the  consent  of 
the  executor  or  otherwise,  have  possession  of  the  estate  given  to  them  by 
will  before  such  liability  shall  be  settled  by  the  probate  court,  shall  hold 
the  same  subject  to  the  several  liabilities  mentioned  in  the  preceding  sec- 
tion, and  shall  be  held  to  contribute  according  to  their  respective  liabili- 
ties to  the  executor,  or  to  any  devisee  or  legatee  from  whom  the  estate 
devised  to  him  may  have  been  taken  for  the  payment  of  debts  or  expenses, 
or  to  make  up  the  share  of  a  child  bom  after  the  making  of  the  will, 
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or  of  a  child  or  the  issue  of  a  child  omitted  in  the  will ;  and  the  persons 
who  may,  as  heirs,  have  received  the  estate  not  disposed  of  by  the  will 
as  provided  in  this  chapter,  shall  be  liable  to  contribute,  in  like  manner 
as  the  devisees  or  legatees. 

Section  9204.     (11007.)      No  change. 

Sbc.  28.  If  any  of  the  persons  liable  to  contribute  according  to  the 
provisions  of  the  preceding  section,  shall  be  insolvent  and  unable  to  pay 
his  share,  the  others  shall  be  severally  liable  for  the  loss  occasioned  by 
such  insolvency,  in  proportion  to,  and  to  the  extent  of,  the  estate  they 
may  have  received;  and  if  any  of  the  persons  so  liable  to  contribute,  shall 
die  before  having  paid  his  share,  the  claim  shall  be  valid  against  his 
estate,  in  the  same  manner  as  if  it  had  been  his  proper  debt. 

Section  9295.      (11008.)      No  change. 

Sec.  ^9.  The  probate  court  may,  by  decree  for  that  purpose,  settle 
the  amount  of  the  several  liabilities,  as  provided  in  the  preceding  sec- 
tions, and  decree  how  much,  and  in  what  manner,  each  person  shall  con- 
tribute, and  may  issue  execution  as  circumstances  may  require ;  and  thfe 
claimant  may  also  have  a  remedy  in  any  proper  action  or  complaint  in 
law  or  equity. 

Section  9296.     (11009.)     No  change. 

Sbc.  30.  Every  will,  when  proved  as  provided  in  this  chapter,  shall 
have  a  certificate  of  such  proof  indorsed  thereon  or  annexed  thereto, 
signed  by  the  judge  of  probate,  and  attested  by  his  seal,  and  every  will 
so  certified,  and  the  record  thereof,  or  a  transcript  of  such  record  certi- 
fied by  the  judge  of  probate  and  attested  by  his  seal,  may  be  read  in 
evidence  in  all  courts  within  this  state,  without  further  proof. 

Section  9297.      (11010.)      No  change. 

Sex:?.  31.  An  attested  copy  of  every  will  devising  lands,  or  any  inter- 
est in  lands,  and  of  the  probate  thereof,  shall  be  recorded  in  the  office  of 
the  register  of  deeds  of  the  county  in  which  the  lands  thereby  devised 
are  situated;  and  it  shall  be  the  duty  of  the  judge  of  probate  to  cause 
such  registration  to  be  made,  and  the  expense  thereof  shall  be  a  charge 
against  the  estate,  and  shall  be  paid  in  the  same  manner  as  other  expenses 
of  administration  are.  t 

Section  9298.      (11011.)      No  change. 

Sec.  32.  The  word  "executor,"  in  this  act,  shall  be  construed  to  in- 
clude an  administrator  with  the  will  annexed. 

Section  9299.     (11012.)     No  substantial  change. 

Sec.  33.  All  dispositions  of  personal  property  by  last  will  and  testa- 
ment shall  be  subject  to  the  following  limitations  and  restrictions : 

1.  If  the  testator  shall  leave  surviving  him,  a  wife,  the  testamentary 
disposition  shall  be  subject  to  the  election  of  such  wife,  to  take  any 
interest  that  may  be  given  to  her,  by  the  testator  in  his  last  will 
and  testament;  or  in  lieu  thereof,  to  take  the  sum  or  share  that  would 
have  passed  to  her,  under  the  statute  of  distributions,  had  the  testator 
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died  intestate,  until  the  sum  shall  amount  to  five  thousand  dollars,  and 
of  the  residue  of  the  estate  one-half  the  sum  or  share  that  would  have 
passed  to  her  under  the  statute  of  distributions,  had  the  testator  died 
intestate,  and  in  case  no  provision  be  made  for  her  in  said  will,  she  shall 
be  entitled  to  the  election  aforesaid; 

2.  If  by  any  will,  any  special  devise  or  bequest  is  made  to  the  wife 
in  lieu  of  any  particular  thing  or  any  particular  interest,  to  which  such 
wife  might  be  entitled,  in  case  of  intestacy,  the  election  by  the  wife  to 
take  the  special  devise  or  bequest,  or  the  other  particular  thing  or  inter- 
est, in  lieu  of  which  it  is  given,  shall  not  deprive  the  party  electing,  or 
any  other  person,  of  the  right  to  leave  the  testamentary  disposition  of 
property  in 'all  other  respects  unaffected  and  unimpaired;  and  to  have  the 
benefit  of  any  other  provisions  therein,  the  same  as  he  or  she  would  have 
had,  if  this  act  had  not  been  passed. 

Section  9300.      (11013.)      No  change. 

Skc.  34.  The  election  to  take  otherwise  than  under  the  will,  in  any 
contingency  above  contemplated,  shall  be  made  in  writing,  and  filed  in 
the  court  in  which  proceedings  for  the  settlement  of  the  estate  are  being 
taken,  within  one  year  from  the  probate  of  the  will ;  and  the  failure  to 
file  such  election  within  the  time  above  provided  shall  be  deemed  an  elec- 
tion to  take  under  the  will. 

Section  0301.      (11014.)      No  change. 

Sex?.  35.  When  a  will  shall  have  been  duly  proved  and  allowed,  the 
probate  court  shall  issue  letters  testamentary  thereon,  to  the  person 
named  executor  therein,  if  he  is  legally  competent,  and  shall  accept  the 
trust,  and  give  bond  as  required  by  law,  and  a  copy  of  such  will  shall 
be  annexed  thereto:  Provided^  however,  That  no  extra  fee  shall  be 
charged  therefor. 

Section  9310.      (11026.)      No  change. 

Sesc.  36.  Every  executor,  before  he  shall  enter  upon  the  execution  of 
his  trust,  and  before  letters  testamentary  shall  issue,  shall  give  bond 
to  the  judge  of  probate  in  such  reasonable  sum  as  he  may  direct,  with 
one  or  more  sufficient  sureties,  with  conditions  as  follows: 

1.  To  make  and  return  to  the  probate  court,  within  three  months,  a 
true  and  perfect  inventory  of  all  the  goods,  chattels,  rights,  credits  and 
estate  of  the  deceased,  which  shall  come  to  his  possession  or  knowledge, 
or  to  the  possession  of  any  other  person  for  him ; 

2.  To  administer,  according  to  law  and  to  the  will  of  the  testator 
all  his  goods,  chattels,  rights,  credits  and  estate,  which  shall  at  any  time 
come  to  his  possession,  or  to  the  possession  of  any  other  person  for  him, 
and  out  of  the  same  to  pay  and  discharge  all  debts,  legacies  and  charges, 
chargeable  on  the  same,  or  such  dividends  thereon,  as  shall  be  ordered 
and  decreed  by  the  probate  court; 

3.  To  render  a  true  and  just  account  of  his  administration  to  the 
probate  court  within  one  year,  and  at  any  other  time  when  required  by 
such  court; 

4.  To  perform  all  orders  and  decrees  of  the  probate  court,  by  the 
executor  to  be  performed  in  the  premises. 

Section  9311.     (11027.)      No  change. 
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Sec.  37.  If,  however,  the  executor  named  in  any  last  will  and  testa- 
ment, or  the  administrator  with  the  will  annexed  of  any  estate  duly  ap- 
pointed shall  be  residuary  legatee,  instead  of  the  bond  prescribed  in  the 
preceding  section,  he  may  give  a  bond  in  such  sum  and  with  such  sure- 
ties as  the  court  shall  direct,  with  a  condition  only  to  pay  all  the  debts 
and  legacies  of  the  testator. 

Section  9312.      (11028.)      Modified. 

Sec.  38.  No  person  named  as  executor  in  any  will,  who  shall  refuse 
to  accept  the  trust  or  shall  neglect  to  give  bond  as  prescribed  in  this 
chapter,  for  fifteen  days  after  the  probate  of  such  will,  shall  intermeddle 
or  act  as  executor. 

Section    9313.    (11029.)      Modified. 

Sec.  39.  If  a  person  named  executor  in  any  will  shall  refuse  to  accept 
the  trust,  or  shall,  for  the  space  of  fifteen  days  after  the  probate  of  the 
same,  neglect  to  give  bond  as  required  by  law,  the  probate  court  may 
grant  letters  testamentary  to  the  other  executors,  if  there  be  any  who 
are  capable  and  willing  to  accept  the  trust,  and  if  there  be  no  such  other 
executor  who  will  give  bond,  the  court  may  commit  administration  of 
the  estate  with  the  will  annexed  to  any  of  the  beneficiaries  named  in  said 
will  if  capable,  or  to  such  person  as  would  have  been  entitled  to  the  same 
if  the  testator  had  died  intestate. 

Section  9314.      (11030.)      Modified. 

Sec.  40.  When  the  person  named  executor  in  any  will,  is  under  full 
age  at  the  time  of  proving  the  will,  administration  shall  be  granted,  with 
the  will  annexed,  during  the  minority  of  the  executor,  unless  there  shall 
be  another  executor  who  shall  accept  the  trust,  and  give  bond ;  and,  in 
that  case,  the  executor  who  shall  give  bond,  shall  have  letters  testa- 
mentary, and  shall  administer  the  estate,  until  the  minor  shall  arrive  at 
full  age,  when  he  may  be  admitted  as  joint  executor,  on  giving  bond 
according  to  law. 

Section  9315.     (11031.)      No  change. 

Sec.  41.  Every  person  who  shall  be  appointed  administrator  with  the 
will  annexed,  shall,  before  entering  upon  the  execution  of  his  trust,  give 
bond  to  the  judge  of  probate,  in  the  same  manner  and  with  the  same 
conditions,  as  is  required  of  an  executor,  and  shall  proceed  in  all  things 
to  execute  the  trust  in  the  same  manner  as  an  executor  would  be  required 
to  do. 

Section  9316.      (11032.)     No  change. 

Sec.  42.  If  an  executor  shall  reside  out  of  this  state,  or  shall  neglect, 
after  due  notice  given  by  the  judge  of  probate  to  render  his  account  and 
settle  the  estate  according  to  law,  or  to  perform  any  decree  of  the  court, 
or  shall  abscond  or  become  insane,  or  otherwise  incapable  or  unsuitable 
to  discharge  the  trust,  the  probate  court  may  remove  such  executor. 

Section   9317.      (11033.)      No   change. 

Sec.  43.    When  an  executor  shall  die  or  be  removed,  or  his  authority 
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shall  be  extinguished,  the  remaining  executor,  if  there  be  any,  may  exe- 
cute the  trust;  and  if  there  shall  1^  no  other  executor,  administration, 
with  the  will  annexed,  may  be  granted  of  the  estate  not  already  adminis- 
tered. 

Section  9318.     (11034.)     No  change. 

Sb>c.  44.  When  all  the  executors  appointed  in  any  will  shall  not  be 
authorized,  according  to  the  provisions  of  this  chapter,  to  act  as  such, 
such  as  are  authorized  shall  have  the  same  authority  to  perform  every 
act,  and  discharge  every  trust  required  and  allowed  by  the  will,  and  their 
acts  rfiall  be  as  valid  and  effectual  for  every  purpose,  as  if  all  were 
authorized,  and  should  act  together;  and  administrators  with  the  will 
annexed,  shall  have  the  same  authority  to  perform  every  act,  and  dis- 
charge every  trust,  as  the  executor  named  in  the  will  would  have  had, 
and  their  acts  shall  be  as  valid  and  effectual  for  every  purpose. 

Section   0319.      (11035.)      No  change. 

Sdc.  45.  The  executor  of  an  executor  shall  not,  as  such,  have  any 
authority  to  administer  the  estate  of  the  first  testator ;  but,  on  the  death 
of  the  only  surviving  executor  of  any  will,  administration  of  the  estate 
of  the  first  testator,  not  already  administered,  may  be  granted  with  the 
will  annexed,  to  such  person  as  the  probate  court  may  judge  proper. 

Section  9320.     (11036.)     No  change. 

Se>c.  46.  When  two  or  more  persons  shall  be  appointed  executors  of 
any  will,  the  judge  of  probate  may  take  a  separate  bond  from  each  of 
them  with  sureties,  or  a  joint  bond  from  all  of  them  with  sureties. 

Section  9321.     (11037.)     No  change. 
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CHAPTER  LIU. 

OP   THE   APPOINTMENT    OP   ADMINISTRATORS. 

Section  1.  When  any  person  shall  die  intestate,  being  an  inhabitant 
of  this  state,  letters  of  administration  of  his  estate  shall  be  granted  by 
the  probate  court  of  the  county  of  which  he  was  an  inhabitant  or  resident, 
at  the  time  of  his  death;  if  such  deceased  person,  at  the  time  of  his  death, 
resided  in  any  other  state  or  country,  leaving  estate  to  be  administered  in 
this  state,  administration  thereof  shall  be  granted  by  the  probate  court  of 
any  county  in  which  there  shall  be  estate  to  be  administered;  and  the 
administration  first  legally  granted  shall  extend  to  all  the  estate  of  the 
deceased  in  this  state,  and  shall  exclude  the  jurisdiction  of  the  probate 
court  of  every  other  county. 

SecUon  9328.     (11039.)     No  cbaDge. 

Sejc.  2.  Administration  of  the  estate  of  a  person  dying  intestate  shall 
be  granted  to  some  one  or  more  of  the  persons  hereinafter  mentioned, 
and  they  shall  be  respectively  entitled  to  the  same  in  the  following  order: 

1.  The  widow,  husband  or  next  of  kin,  or  a  grantee  of  the  interest 
of  one  or  more  of  them,  or  such  of  them  as  the  judge  of  probate  may  think 
proper,  or  such  person  or  persons  as  the  widow,  husband,  next  of  kin 
OP  grantee  may  request  to  have  appointed,  if  suitable  and  competent  to 
disdiarge  the  trust; 

2.  If  the  widow,  husband,  next  of  kin  or  grantee,  or  the  person  select- 
ed by  them  shall  be  unsuitable  or  incompetent,  or  if  the  widow,  husband, 
next  of  kin  or  grantee  shall  neglect  for  thirty  days  after  the  death  of 
the  intestate  to  apply  for  administration,  or  to  request  that  administra- 
tion be  granted  to  some  other  person,  the  same  may  be  granted  to  one 
or  more  of  the  principal  creditors,  if  any  such  are  competent  and  willing 
to  take  it; 

3.  If  there  be  no  such  creditor  competent  and  willing  to  take  admin- 
istration, the  same  may  be  committed  to  such  other  person  or  persons 
as  the  judge  of  probate  may  think  proper. 

Section  9324.     (11040.)     No  change. 

Sbc.  3.  Every  administrator,  before  he  enters  upon  the  execution  of 
his  trust,  and  before  letters  of  administration  shall  be  granted  to  him, 
shall  give  a  bond  to  the  judge  of  probate,  with  such  surety  or  sureties  as 
he  shall  direct  and  approve,  with  the  same  conditions  as  required  in  the 
case  of  an  executor,  with  such  variations  only  as  may  be  necessary  to 
make  it  applicable  to  the  case  of  an  administrator. 

Section  9325.      (11041.)      No   change. 

Sec.  4.  When  by  reason  of  delay  in  granting  letters  testamentary  or 
of  administration,  or  when  from  any  other  cause  the  judge  of  probate 
deems  it  expedient  so  to  do,  he  may,  after  such  notice  as  he  may  direct, 
or  without  notice  in  his  discretion,  appoint  an  administrator  to  act  in 
collecting  and  taking  charge  of  the  estate  of  the  deceased  until  an  execu- 
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tor  or   administrator  shall  be  appointed;  and  no  appeal  shall  be  allowed 
from  the  appointment  of  such  special  administrator. 

Section  0326.     (11042.)     No  change. 

Sec.  5.  An  administrator  appointed  according  to  the  provisions  of 
the  prece<ling  section  shall  collect  all  the  goods,  chattels  and  debts  of  the 
deceased,  and  preserve  the  same  for  the  executor  or  administrator  who 
may  afterwards  be  appointed,  and  for  that  purpose  may  commence  and 
maintain  actions  as  an  administrator,  and  may  sell  such  perishable  and 
other  personal  estate  as  the  probate  court  may  order  to  be  sold.  All 
personal  actions,  the  cause  of  which  does  by  law  survive  and  which  may 
be  pending  either  for  or  against  the  intestate  of  such  special  administra- 
tor, may  be  proceeded  with  and  be  prosecuted  by  or  against  such  special 
administrator,  and  the  same  proceedings  taken  as  are  or  may  hereafter 
be  provided  by  law  relating  to  such  actions  in  cases  where  an  executor  or 
general  administrator  has  been  appointed. 

Section  9327    (11043)    as  amended   by  act   241.  1905. 

Sec.  G.  Such  sjiecial  administrator  shall  not  be  liable  to  an  action 
by  any  creditor,  or  to  be  called  upon  in  any  other  way  to  pay  the  debts 
against  the  deceaseil,  except,  on  special  application  of  any  creditor,  the 
judge  of  probate  may  for  special  reasons,  on  the  usual  notice  in  such 
cases,  allow  any  one  or  all  claims  against  such  estate,  to  be  proved  be- 
fore him;  and,  if  so  proved,  said  judge  of  probate  may  order  and  direct 
the  payment  by  said  special  administrator  of  all  or  any  such  claims  so 
allowed  by  him;  and  said  judge  may  for  special  reasons  on  the  usual 
notice  also  order  and  direct  the  payment,  after  the  time  for  appeal  shall 
have  expired,  by  said  special  administrator  of  all  or  any  claims  other- 
wise properly  allowed  by  commissioners  against  said  deceased  and  said 
estate:  Provided,  That  in  no  case  shall  the  judge  of  probate  direct  the 
payment  by  the  special  administrator  of  any  but  preferred  claims,  pro- 
vided for  by  statute. 

Section  9328.      (11044.)      No  change. 

Sec.  7.  Every  such  special  administrator  shall,  before  entering  upon 
the  duties  of  his  trust,  give  a  bond  to  the  judge  of  probate  as  he  shall 
direct,  with  a  condition  that  he  will  make  and  return  a  true  inventory 
of  all  the  goods,  chattels,  rights,  credits  and  eflPects  of  the  deceased 
which  shall  come  to  his  possession  or  knowledge,  and  that  he  will  truly 
account  for  all  the  goods,  chattels,  debts  and  eflfects  of  the  deceased 
which  shall  be  received  by  him  whenever  required  by  the  probate  court, 
and  will  deliver  the  same  to  the  person  who  shall  afterwards  be  ap- 
pointed executor  or  administrator  of  the  deceased,  or  to  such  other 
person  as  shall  be  legally  authorized  to  receive  the  same. 

Section   9329.      (11045.)      No   change. 

Sec.  8.  Upon  granting  letters  testamentary  or  of  administration  on 
the  estate  of  the  deceased,  the  power  of  such  special  administrator  shall 
cease;  and  he  shall  forthwith  deliver  to  the  executor  or  administrator, 
all  the  goods,  chattels,  money  and  effects  of  the  deceased  in  his  hands; 
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and  the  executor  or  administrator  may  be  admitted  to  prosecute  to 
final  judgment  any  suit  commenced  by  such  special  administrator. 

Section  r330.      (11046.)      No  change. 

Sec.  9.  If  any  person,  before  the  granting  of  letters  testamentary  or 
of  administration,  shall  embezz.le  or  alienate  any  of  the  moneys,  goods, 
chattels  or  effects  of  any  deceased  person,  such  person  shall  stand  charge- 
able and  be  liable  to  the  action  of  the  executor  or  administrator  of  such 
estate,  for  double  the  value  of  the  property  so  embezzled  or  alienated, 
to  be  recovered  for  the  benefit  of  such  estate. 

Section   9331.      (11047.)      No    change. 

8iDC.  10.  When  any  sole  executor  or  administrator  shall  die,  without 
having  fully  administered  the  estate,  the  probate  court  may  grant  let- 
ters of  administration  with  the  will  annexed,  or  otherwise,  as  the  case 
may  require,  to  some  suitable  person,  to  administer  the  goods  and  estate 
of  the  deceased,  not  already  administered. 

Section   9332.      (11048.)      No  change. 

Sbc.  11.  If  an  administrator  shall  reside  out  of  this  state,  or  shall 
neglect,  after  due  notice  by  the  judge  of  probate,  to  render  his  account 
and  settle  the  estate  according  to  law,  or  to  perform  any  decree  of  such 
court,  or  shall  abscond  or  become  insane,  or  otherwise  unsuitable  or 
incapable  to  discharge  the  trust,  the  probate  court  may,  by  an  order 
therefor,  remove  such  administrator,  and  every  executor  and  adminis- 
trator, upon  his  request,  may  be  allowed  to  resign  his  trust,  when 
it  shall  appear  to  the  judge  of  probate  proper  to  allow  the  same:  Pro- 
vided, Such  executor  or  administrator  shall,  prior  and  up  to  the  time  of 
his  resignation,  settle  and  adjust  his  accounts  with  the  estate  of  which 
he  may  be  executor  or  administrator:  Provided,  further.  That  the  sure- 
ties of  such  executor  or  administrator  shall  not  be  released  from  liability 
until  such  executor  or  administrator  shall  have  fully  settled  and  ad- 
justed his  accounts  as  aforesaid. 

Section  9388.      (11049.)      No  change. 

Sbc.  12.  When  an  administrator  shall  be  removed,  or  his  authority 
shall  be  extinguished,  the  remaining  administrator,  if  any,  may  execute 
the  trust;  if  there  shall  be  no  other,  the  court  of  probate  may  commit 
administration  of  the  estate  not  already  administered  to  some  suitable 
person,  as  in  case  of  the  death  of  a  sole  administrator. 

Section  9334.      (11050.)      No  change. 

Sec.  13.  An  administrator,  appointed  in  the  place  of  any  former 
executor  or  administrator,  for  the  purpose  of  administering  the  estate 
not  already  administered,  shall  have  the  same  powers,  and  shall  pro- 
ceed in  settling  the  estate  in  the  same  manner,  as  the  former  executor 
or  administrator  should  have  had  or  done ;  and  may  prosecute  or  defend 
any  action  commenced  by  or  against  the  former  executor  or  adminis- 
trator, and  may  have  execution  on  any  judgment  recovered  in  the  name 
of  such  former  executor  or  administrator. 

Section   9385.      (11051.)      No  change. 
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Sec.  14.  If,  after  the  granting  of  letters  of  administration  by  any 
probate  court,  on  the  estate  of  any  deceased  person,  as  if  he  had  died 
intestate,  a  <vill  of  snch  deceased  person  shall  be  duly  proved  and  allow- 
ed by  such  court,  the  first  administration  shall,  by  decree  of  said  court 
be  revoked,  and  the  powers  of  the  administrator  shall  cease,  and  he  shall 
thereupon  surrender  his  letters  of  administration  into  the  probate  court 
and  render  an  account  of  his  administration,  within  such  time  as  the 
court  shall  direct. 

Section   9336.      (11052.)     No  change. 

8bc.  15.  The  executor  of  the  will  shall,  in  such  case,  be  entitled  to 
demand,  sue  for  and  collect  all  the  goods,  chattels,  rights  and  credits  of 
the  deceased,  remaining  unadministered,  and  may  be  admitted  to  prose- 
cute to  final  judgment  any  suit  commenced  by  the  administrator,  before 
the  revocation  of  his  letters  of  administration. 

Section   9337.      (11058.)      No  change. 

Sbc.  16.  All  acts  of  an  executor  or  administrator,  as  such,  before  the 
.revocation  of  his  letters  testamentary  or  of  administration,  shall  be  as 
valid  to  all  intents  and  purposes  as  if  such  executor. or  administrator 
had  continued  lawfully  to  execute  the  duties  of  his  trust 

Section   9388.      (11054.)      No   change. 

Sex:.  17.  When  two  or  more  persons  shall  be  appointed  administra- 
tors on  any  estate,  the  judge  of  probate  may  take  a  separate  bond  from 
each  with  sureties,  or  a  joint  bond,  with  sureties  from  all. 

Section  9339.      (11055.)     No  change. 

Sec.  18.  When  application  shall  be  made  to  the  judge  of  probate  for 
the  appointment  of  an  administrator  on  an  intestate  estate,  or  for  let- 
ters of  administration  with  the  will  annexed,  or  administration  be  bonis 
non  he  shall  cause  notice  of  the  same,  and  of  the  time  and  place  of  hear 
ing  thereof,  to  be  given  as  provided  by  section  nine  of  chapter  fifty-two 
of  this  act. 

Section  9340    (11056)   as  amended  by  act  36,   1911.     Modified. 

Sbc.  19.  Whenever  it  shall  appear  upon  application  to  any  probate 
court  for  letters  of  administration,  or  to  prove  the  will  of  any  deceased 
person,  that  the  heirs  at  law  of  said  deceased,  or  any  of  them,  are  resi- 
dents of  a  foreign  country,  it  shall  be  the  duty  of  the  judge  of  such  pw>- 
bate  court  to  notify  the  consul  of  such  foreign  nation  in  the  city  of 
New  York,  or  the  consul,  vice-consul,  or  consular  agent,  resident  in  this 
state,  if  there  be  one  of  such  foreign  nation,  of  the  pending  of,  and  the 
day  appointed  for  hearing  such  application.  And  such  notice  may  be 
given  by  letter  addressed  to  such  consul,  vice-consul,  or  consular  agent 
and  deposited  in  the  postoffice,  with  the  postage  prepaid  thereon,  at  the 
city  or  village  where  such  application  was  made,  at  least  sixty  days  be- 
fore such  day  of  hearing,  unless  such  heir  or  heirs  shall  file  in  such  pro- 
bate court  a  waiver  of  such  notice,  in  writing  and  under  oath. 

Section    9344.      (12151.)      No   change. 
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Sec.  20.  Whenever  a  petition  for  administration  is  filed  in  any  pro- 
bate eonrt  of  this  state,  praying  for  the  appointment  of  an  administrator 
of  the  estate  of  any  deceased  person,  and  from  which  petition  it  appears 
that  the  decedent  died  intestate  leaving  no  known  heirs;  or  whenever 
it  shall  appear  during  the^  course  of  administration  of  any  intestate 
estate  that  the  decedent  left  no  known  heirs,  or  whenever  a  petition  is 
filed  praying  for  the  administration  of  the  estate  of  a  testate  decedent 
and  from  which  it  appears  that  the  beneficiaries  of  the  purported  will 
referred  to  would  not  be  entitled  to  share  in  such  estate  but  for  the 
terms  of  such  purported  will,  and  that  such  decedent  died  leaving  no 
known  natural  heirs,  it  shall  be  the  duty  of  the  judge  of  said  court  to 
forthwith  serve  notice  upon  the  attorney  general  of  this  state  of  the 
pendency  of  such  proceedings  and  of  the  fact  that  in  such  estate  there 
are  no  known  natural  heirs.  Such  notice  shall  be  served  by  registered 
mail.  Upon  entering  his  appearance  in  such  estate,  the  attorney  general 
shall  be  entitled  to  like  written  notice  of  the  hearing  of  claims,  whether 
before  the  court  or  before  commissioners. 

Section  1,  act  816,  1918.     No  change. 

S»c.  21.  In  any  such  case,  the  attorney  general,  representing  the 
state,  shall  have  all  the  rights  of  any  heir,  representative  or  creditor 
to  be  heard  and  to  contest  tiie  validity  of  any  claim,  order,  appointment 
or  any  instrument  purporting  to  be  a  contract  or  will  of  the  decedent, 
and  shall  have  all  the  rights  granted  or  accruing  to  heirs,  representa- 
tives or  creditors  under  the  la\^s  of  the  state  relating  to  the  settlement 
of  estates  of  either  testates  or  intestates,  either  in  such  probate  court 
or  by  way  of  appeal. 

Section  2,  act  816,   1918.     No  change. 

Sec.  22.  If  any  person  shall  be  missing  or  absent  from  his  usual  place 
of  residence  in  this  state,  and  his  whereabouts  unknown,  for  the  space 
of  three  months  or  more,  and  shall  leave  property  which  is  going  to 
waste  or  is  in  danger  of  being  destroyed  or  lost  for  the  want  of  a  proper 
custodian,  the  judge  of  probate  of  the  county  in  which  he  was  last  known 
to  reside,  shall  have  power,  upon  the  application  or  petition  of  the  wife 
or  next  of  kin,  or  of  one  or  more  of  his  principal  creditors,  which  peti- 
tion shall  state  the  facts  of  the  case  as  known,  and  be  verified  by  the 
oath  of  the  applicant,  to  appoint  a  temporary  administrator  to  collect 
and  take  charge  of  the  estate  of  the  person  so  missing  or  absent,  until 
the  fact  of  his  death  or  survival  can  be  satisfactorily  established,  and 
in  case  of  his  death,  until  the  question  of  the  allowance  of  his  will,  if 
any,  shall  be  determined,  and  an  executor  or  administrator,  or  special 
administrator,  shall  be  appointed  and  qualify. 

Section  9841.      (11057.)     No  change. 

Sec.  23.  Such  temporary  administrator  shall,  before  entering  upon 
his  trust,  give  a  bond,  as  prescribed  by  law  for  other  administrators, 
and  shall,  during  his  term  of  oflBce,  have  such  general  powers  as,  and 
perform  similar  duties  with,  special  administrators  as  provided  for  by 
law.  From  the  appointment  of  such  temporary  administrator  there 
shall  be  no  appeal,  except  by  parties  claiming  an  interest  in  the  prop- 
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erty  of  the  absent  person  either  as  creditor,  heir,  legatee,  owner  op  cu«- 
todian :  Provided,  That  no  temporary  administrator  shall  be  appoint- 
ed until  after  a  hearing  duly  appointed  before  such  judge  of  probate, 
and  previous  notice  of  such  hearing  shall  be  published  once  each  week 
for  three  successive  weeks  in  some  newspaper  in  the  county  where  such 
hearing  is  to  be  had. 

SecUon   9842.      (11058.)      Modifled. 

Sbc.  24.  When  application  shall  be  made  to  the  judge  of  probate  for 
the  appointment  of  an  administrator  on  an  intestate  estate,  such  peti- 
tion may  contain  in  addition  to  other  matters  therein  required  to  be  set 
forth,  the  following: 

1.  .  A  true  and  complete  inventory  of  the  estate  of  said  deceased,  ap- 
praised under  oath  by  one  or  more  freeholders  of  the  county  at  its  true 
cash  value; 

2.  A  bond  running  to  the  judge  of  probate  in  the  penal  sum  of  not 
less  than  three  hundred  dollars,  with  such  surety  or  sureties  as  the  judge 
of  probate  may  approve,  conditioned  for  the  payment  of  the  funeral 
expenses  of  said  deceased,  within  one  year  from  the  date  of  death  of 
such  deceased. 

Section   1,   act  282,   1018.     No  change. 

Sec.  25.  Upon  receiving  and  filing  such  petition,  the  judge  of  pro- 
bate may  make  such  investigation  of  the  circumstances  of  the  case  and 
the  facts  set  up  in  such  petition,  as  he  deems  proper  and  necessary,  and 
if  from  such  petition  and  such  investigation  it  shall  appear  to  the  satis- 
faction of  the  court  that  said  deceased  left  surviving  him  a  widow,  or 
children  under  the  age  of  sixteen  years,  or  both ;  that  said  deceased  died 
seized  of  no  real  estate,  and  that  the  personal  estate  of  such  deceased, 
appraised  at  its  true  cash  value,  amounts  to  less  than  the  sum  of  flye 
hundred  dollars,  the  court  may  thereupon  grant  administration  of  said 
estate  to  such  petitioner  or  some  other  suitable  person  forthwith  without 
further  notice,  and  may  issue  letters  of  administration  to  such  adminis- 
trator without  requiring  further  bonds. 

Section  2,   act  282,   1913.     No  change. 

Sec.  26.  Whenever  it  shall  appear  to  the  satisfaction  of  the  judge  of 
probate  that  an  administrator  appointed  under  the  provisions  of  the  two 
last  preceding  sections,  has  paid  or  caused  to  be  paid  the  funeral  ex- 
panses of  said  deceased,  and  has  paid  over  to  the  widow  of  said  deceased, 
or  in  case  there  shall  be  no  widow,  to  the  guardian  of  the  minor  children 
of  said  deceased,  all  the  balance  and  residue  of  said  estate,  the  court  may 
forthwith  discharge  such  administrator  without  further  accounting  and 
without  notice. 

Section  8,  act  282,   1018.     No  substantial  change. 
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CHAPTER  LIV. 

OF  THE  INVENTORY   AND  COLLECTION  OF  THE  EFFECTS  OF  DDCBASBa)  PERSONS. 

Section  1.  Every  executor  or  administrator  shall,  within  thirty  days 
after  his  appointment,  make  and  return  into  the  probate  court  a  true 
inventory  of  the  real  estate,  and  of  all  the  goods,  chattels,  rights  and 
credits  of  the  deceased  which  shall  have  come  to  his  possession  or  knowl- 
edge; except  that  where  deceased  left  a  widow,  no  inventory  of  his 
household  furniture  need  be  made. 

Section  9848.     (11059.)     Modified. 

Sec.  2.  The  estate  and  effects  comprised  in  the  inventory  shall  be  ap- 
praised by  two  or  more  disinterested  persons,  appointed  by  the  judge  of 
probate  for  that  purpose,  who  shall  be  sworn  to  the  faithful  discharge 
of  their  trust;  and  if  any  part  of  such  estate  or  effects  shall  be  in  any 
other  county,  appraisers  thereof  may  be  appointed  either  by  the  judge 
of  probate  having  jurisdiction  of  the  case,  or  by  a  disinterested  justice 
of  the  peace  of  such  other  county:  Provided,  Tliat  when  the  assets  of 
such  estate  shall  consist  entirely  in  money,  no  appraisement  thereof  shall 
be  made. 

Section  9349.      (11060.)      No  change. 

Sec.  3.  When  appraisers  shall  be  appointed  by  a  justice  of  the  peace, 
he  shall  issue  an  order  to  them  in  substance  as  follows: 

County  of  ,  ss. 

To  ,  of ,  in  said  county : 

You  are  hereby  appointed  to  appraise  on  oath  the  estate  and  effects  of 

,  late  of   ,  deceased, 

which  may  be  in  said  county ;  and  when  you  have  performed  that  service 
you  are  required  to  deliver  this  order,  and  your  doings   in   pursuance 

thereof,  to  ,  executor  (or  administrator  as  the 

case  may  be)  of  said  deceased. 

Given  under  my  hand  this  day  of , 

in  the  year 


• 7 

Justice  of  the  Peace. 


Section  9860.      (11061.)     No  change. 


Sec.  4.  The  appraisers  shall  set  down  opposite  to  each  item  in  such 
inventory,  distinctly,  in  figures,  the  value  thereof  in  money,  and  deliver 
the  same,  certified  by  them,  together  with  their  appointment,  if  made 
by  a  justice  of  the  peace,  to  the  executor  or  administrator. 

Section  9361.      (11062.)      No  change. 

Sec.  5.  The  personal  estate  of  the  deceased,  including  all  growing 
crops  of  grain,  grass,  and  fruit  not  disposed  of  by  special  mention  in 
the  will  of  the  deceased,  and  by  said  will  plainly  directed  to  pass  with 
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the  real  estate,  which  shall  come  into  the  hands  of  the  execntor  or  ad- 
ministrator, shall  be  first  chargeable  with  the  payment  of  the  debts  and 
expenses ;  and  if  the  goods,  chattels,  rights  and  credits  in  the  hands  of 
the  executor  or  administrator  shall  not  be  sufficient  to  pay  the  debts 
of  the  deceased  and  the  expenses  of  the  administration,  the  whole  of  his 
real  estate,  except  the  widow's  dower,  or  so  much  thereof  as  may  be 
necessary,  may  be  sold  for  that  purpose  by  the  executor  or  administra- 
tor, after  obtaining  license  therefor  in  the  manner  provided  by  law. 

Section   9853.      (11064.)      No   change. 

S»c.  6.  The  executor  or  administrator  shall  have  a  right  to  the 
possession  of  all  the  real  as  w6ll  as  personal  estate  of  the  deceased,  and 
may  lease  the  same  from  year  to  j^ear,  and  cancel  or  modify  any  exist- 
ing lease  or  leases  given  by  the  deceased  in  the  same  manner  that  the 
deceased  might  have  done  in  his  lifetime,  and  may  receive  the  rents, 
issues,  and  profits  of  the  real  estate  until  the  estate  shall  have  been 
settled,  or  until  delivered  over  by  order  of  the  probate  court  to  the  heirs 
or  devisees ;  and  shall  keep  in  good  tenantable  repair  all  houses,  build- 
ings, and  fences  thereon,  which  are  under  his  control :  Provided^  That 
whenever,  on  application  of  the  heirs,  or  devisees,  or  any  of  th«n,  it 
shall  be  made  to  appear  to  the  said  probate  court  that  there  are  no  debts 
or  liabilities  outstanding  and  unpaid  against  said  estate,  or  that  the 
personal  estate  of  said  deceased  is  amply  sufficient  for  the  payment  of 
all  claims  or  liabilities  outstanding  or  allowed  against  the  said  estate, 
the  said  probate  court  shall  thereupon,  by  order,  deliver  over  the  said 
real  estate  of  said  deceased  to  the  heirs  or  devisees  of  said  estate, 
although  the  said  estate  shall  not  then  have  been  finally  settled,  and 
thereupon  the  right  of  the  said  executor  or  administrator  to  the  posses- 
sion of  the  real  estate  of  said  deceased,  and  to  receive  the  rents,  issues 
and  profits  thereof  shall  cease:  Provided,  further,  That  the  provisions 
of  this  chapter  shall  not  be  construed  to  interfere  with  the  possession 
of  the  homestead. 

Section  9354.      (11065.)      No  change. 

Sec.  7.  If  any  executor  or  administrator,  heir,  legatee,  creditor,  or 
other  person  interested  in  the  estate  of  any  deceased  person,  shall  com- 
plain to  the  judge  of  probate,  on  oath,  that  any  person  is  suspected  to 
have  concealed,  embezzled,  conveyed  away  or  disposed  of  any  money, 
goods  or  chattels  of  the  deceased,  or  that  such  person  has  in  his  posses- 
sion or  knowledge,  any  deeds,  conveyances,  bonds,  contracts  or  other 
writings,  which  contain  evidence  of,  or  tend  to  disclose  the  right,  title, 
interest  or  claim  of  the  deceased  to  any  real  or  personal  estate  or  any 
claim  or  demand,  or  any  last  will  and  testament  of  the  deceased,  the 
said  judge  may  cite  such  suspected  person  to  appear  before  the  court  of 
probate,  and  may  examine  him  on  oath,  upon  the  matter  of  such  com- 
plaint. 

Section   9355.      (11066.)      No   change. 

Sec.  8.  If  the  person  so  cited  shall  refuse  to  appear  and  submit  to 
such  examination,  or  to  answer  such  interrogatories  as  may  be  put  to 
him  touching  the  matter  of  such  complaint  the  court  may,  by  warrant 
for  that  purpose,  commit  him  to  the  common  jail  of  the  county,  there 
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to  remain  in  close  custody  until  he  shall  submit  to  the  order  of  the  court. 
The  probate  judge  shall  cause  the  examination  to  be  taken  down  by  a 
stenographer,  or  in  such  mode  as  shall  in  his  discretion  seem  to  him 
best,  and  said  judge  shall  direct  all  such  interrogatories  and  answers 
to  be  reduced  to  writing,  signed  by  the  party  and  filed  in  the  probate 
court. 

Section   9356.      (11067.)      No  change. 

Sb)c.  9.  The  judge  of  probate  upon  the  complaint  on  oath  of  any 
executor  or  administrator,  may  cite  any  person,  who  shall  have  been 
entrusted  by  such  executor  or  administrator  with  any  part  of  the  estate 
of  the  deceased  person,  to  appear  before  such  court,  and  may  require 
such  person  to  render  a  full  account,  on  oath,  of  any  money,  goods,  chat- 
tels, bonds,  accounts  or  other  papers  belonging  to  such  estate,  which 
shall  have  come  to  his  possession,  in  trust  for  such  executor  or  adminis- 
trator, and  of  his  proceedings  thereon;  and  if  the  person  so  cited  shall 
refuse  to  appear  and  render  such  account,  the  court  may  proceed  against 
him  as  provided  in  th^  preceding  section. 

Section  9867.      (11068.)      No  change. 

Sec.  10.  When  any  debtor  of  a  deceased  person  shall  be  unable  to 
pay  all  his  debts,  the  executor  or  administrator,  with  the  approbation 
of  the  judge  of  probate,  may  compound  with  such  debtor,  and  give  him 
a  discharge  upon  receiving  a  fair  and  just  dividend  of  his  effects. 

Section  9358.      (11069.)     No  change. 

Sbc.  11.  When  any  mortgagee  of  real  estate,  or  any  assignee  of  such 
mortgage,  shall  die  without  having  foreclosed  the  right  of  redemption, 
all  the  interest  in  the  mortgaged  premises  conveyed  by  such  mortgage, 
and  the  debt  secured  thereby,  shall  be  considered  as  personal  assets  in 
the  hands  of  the  executor  or  administrator;  tind  he  may  foreclose  the 
same,  and  have  any  other  remedy  for  the  collection  of  such  debt  which 
the  deceased  could  have  had  if  living,  or  may  continue  any  proceeding 
commenced  by  the  deceased  for  that  purpose. 

Section   9359.      (11070.)      No   change. 

Sec.  12.  In  case  of  the  redemption  of  any  such  mortgage,  or  the  sale 
of  the  mortgaged  premises  by  virtue  of  a  power  of  sale  contained  there- 
in or  otherwise,  the  money  paid  thereon  shall  be  received  by  the  execu- 
tor or  administrator,  and  he  shall  thereupon  give  all  necessary  releases 
and  receipts;  and  if,  upon  a  sale  of  the  mortgaged  premises,  the  same 
shall  be  bid  in  by  the  executor  or  administrator  for  such  debt,  he  shall 
be  seized  of  the  same,  for  the  same  persons,  whether  creditors,  next  of 
kin  or  others,  who  would  have  been  entitled  to  the  money,  if  the  prem- 
ises had  been  redeemed  or  purchased  at  such  sale  by  some  other  per- 
son. 

Section  9360.      (11071.)      No  change. 

Sec.  13.  Any  real  estate  which  may  have  been  purchased  or  which 
may  hereafter  be  purchased  by  an  executor  or  an  administrator  as  such^ 
upon  a  sale  on  execution  for  the  recovery  of  a  debt  due  to  the  estate^ 
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or  upon  a  sale  in  the  foreclosure  of  a  mortgage  held  by  said  executor 
or  administrator  (whether  owned  by  the  deceased  in  his  lifetime  or 
acquired  after  his  death),  shall  be  considered  as  personal  estate  and  may 
be  sold  and  conveyed  by  said  executor  or  administrator  in  like  manner 
as  personal  estate  may  now  be  sold,  and  the  proceeds  thereof  shall  be 
held  and  divided  as  personal  estate:  Provided,  Such  sale  shall  first 
be  approved  by  the  judge  of  probate  having  jurisdiction  of  such  estate 
by  an  order  entered  in  the  journal  of  the  court,  a  copy  of  which  order 
shall  be  attached  to  and  recorded  with  the  deed  given  by  such  executor 
or  administrator. 

Section   9361.      (11072.)      No  change. 

Rbc.  14.  If  any  land  so  held  by  an  executor  or  administrator  as 
mentioned  in  the  preceding  section,  shall  not  be  sold  by  him  as  therein 
provided,  it  shall  be  assigned  and  distributed  to  the  same  persons,  and 
in  the  same  proportions,  as  if  it  had  been  part  of  the  personal  estate  of 
the  deceased ;  and  if,  upon  such  distribution,  the  estate  shall  come  to 
two  or  more  persons,  partition  thereof  may  be  made  between  them,  in 
like  manner  as  if  it  were  real  estate  which  the  deceased  held  in  his  life- 
time. 

Section  9362.      (11078.)      No  change. 

Sex:?.  15.  When  there  shall  be  a  deficiency  of  assets  in  the  hands  of 
an  executor  or  administrator,  and  when  the  deceased  shall  in  his  life 
time  have  conveyed  any  real  estate,  or  any  right  or  interest  therein,  with 
intent  to  defraud  his  creditors,  or  to  avoid  any  right,  debt  or  duty  of 
any  person,  or  shall  have  so  conveyed  such  estate,  or  so  caused  the  same 
to  be  conveyed,  that  the  deeds  of  conveyance  are  void  as  against  cred 
itors  or  so  that  the  grantee  of  such  estate  is  in  equity  a  trustee  for  the 
benefit  of  creditors,  the  executor  may,  and  it  shall  be  his  dutj*  to  com 
mence  and  prosecute  to  final  judgment  any  proper  action  or  suit  at  law 
or  in  chancery  for  the  recovery  of  the  same,  and  may  recover  for  the 
benefit  of  the  creditors,  all  such  real  estate,  and  may  also  and  it  shall 
be  his  duty  to  sue  in  any  proper  action  at  law  or  in  equity  and  recover 
for  all  goods,  chattels,  rights,  credits  or  assets  of  any  kind  which  may 
have  been  so  fraudulently  conveyed  by  the  deceased  in  his  lifetime, 
whatever  may  have  been  the  manner  of  such  fraudulent  conveyance  or 
which  may  have  been  so  conveyed  or  caused  to  be  conveyed,  that  the  con- 
veyance is  void  as  against  creditors,  or  so  conveyed  or  caused  to  be 
conveyed  that  in  equity  the  grantee  is  a  trustee  for  the  benefit  of  the 
creditors  of  the  deceased. 

Section  9363  (11074),  m  araendei  by  act  326,  1905. 

Sec.  16.  No  executor  or  administrator  shall  be  bound  to  sue  for  such 
estate  as  mentioned  in  the  preceding  section  for  the  benefit  of  the  cre>l- 
itors  unless  on  application  of  a  creditor  or  creditors  of  the  deceased. 
nor  unless  the  creditor  or  creditors  making  the  application  shall  pay 
such  part  of  the  cost  or  expenses,  or  give  such  security  to  the  execu- 
tor or  administrator  therefor  as  the  probate  court  shall  deem  just  and 
equitable :  Provided,  That  in  case  any  executor  or  administrator  after 
application  of  rny  creditor  and  an  offer  by  such  creditor  to  pay  or  se 
cure  to  such  executor  or  administrator  such  portion  of  the  costs  or  ex 
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penses  as  the  probate  court  may  deem  reasonable,  shall  refuse  or  neglect 
to  sue  for  such  estate  or  to  prosecute  such  suit,  then  such  creditor  upon 
filing  a  bond  in  such  sum  and  with  such  sureties  as  shall  be  approved 
by  the  judge  of  probate,  conditioned  to  save  such  executor  or  adminis- 
trator harmless  from  the  whole  of  the  costs  and  expenses  of  such  pro- 
ceedings in  case  of  failure  to  recover,  may  sue  and  recover  such  estate 
in  the  name  of  such  executor  or  administrator,  and  for  the  benefit  of  the 
creditors  of  such  estate :  Provided^  further,  That  in  case  suit  is  brought 
by  a  creditor  in  the  name  of  the  executor  or  administrator  as  well  as 
when  brought  by  the  executor  or  administrator  individually,  the  court 
shall  order  the  reasonable  costs  and  expenses  of  the  proceeiings  paid 
from  the  fund  or  estate  recovered,  if  any,  before  any  distribution  of 
the  same  shall  be  made  to  creditors. 

Section  9364    (11075)    as  amended  by  act  826,   1905. 

Sbc.  17.  All  real  estate  so  recovered  as  provided  in  the  fifteenth  sec 
tion  of  this  chapter,  shall  be  sold  for  the  payment  of  debts,  in  the  same 
manner  as  if  the  deceased  had  died  seized  thereof,  upon  obtaining  a 
license  therefor  from  the  probate  court,  and  the  proceeds  of  all  goods, 
chattels,  rights  and  credits  recovered  as  aforesaid,  shall  be  appropriat- 
ed in  payment  of  the  debts  of  the  deceased,  in  the  same  manner  as  other 
assets  in  the  hands  of  the  executor  or  administrator. 

Section  9365.     (11076.)      No  substantial  change. 

Sbc.  18.  When  the  executor  or  administrator  of  a  trustee,  carrier  or 
other  person  who  claimed  only  a  special  property  in  any  goods,  to  hold 
them  for  the  use  and  benefit  of  another,  shall  recover  such  goods,  or  the 
value  thereof,  or  damages  for  the  taking  or  detention  thereof,  or  for 
any  injury  done  to  the  same,  the  goods  or  money  so  recovered  shall  not 
be  considered  assets  in  his  hands,  but  shall,  after  deducting  the  costs 
and  expenses  of  the  suit,  be  paid  over  and  delivered  to  the  person  for 
whose  use  or  benefit  they  were  so  claimed  or  held  by  the  deceased  per- 
son. 

Section    10119.      (12763.)      No   change. 

Sec.  19.  When  judgment  for  a  return,  in  an  action  of  replevin,  shall 
be  rendered  against  an  executor  or  administrator,  the  goods  returned 
by  him  shall  not  be  considered  assets  in  his  hands;  and  if  they  shall  have 
been  included  in  the  inventory,  it  shall  be  a  sufficient  discharge  for  the 
executor  or  administrator^  to  show  that  they  have  been  returned  in  pur- 
suance of  such  judgment. 

SecUon  10120.     (12764.)     No  change. 
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CHAPTER  LV. 


OF  COAfMISSIONBeS  ON   CLAIMS. 


Section  1.  When  letters  testamentary  or  of  administration  shall  be 
granted  by  the  judge  of  any  court  of  probate,  such  judge  may,  in  his 
discretion,  appoint  two  or  more  suitable  persons  to  be  commissioners, 
to  receive,  examine  and  adjust  all  claims  and  demands  of  all  persons 
against  the  deceased  except  in  the  following  cases: 

1.  When  it  shall  appear  that  there  are  no  debts  existing  against  such 
deceased  person; 

2.  When  the  value  of  the  whole  estate,  exclusive  of  the  furniture  and 
other  personal  property  allowed  to  the  widow,  shall  not  exceed  one 
hundred  and  fifty  dollars,  and  shall  be  assigned  for  the  support  of  the 
widow  and  children,  as  provided  by  law,  in  which  case  such  assignment 
shall  be  deemed  a  full  and  final  administration,  and  bar  to  all  claims 
against  the  estate; 

3.  In  cases  where  the  petition  for  the  appointment  of  an  adminis- 
trator is  filed  and  the  estate  is  administered  in  pursuance  of  sections 
twenty-four,  twenty-five  and  twenty-six  of  chapter  fifty-three  of  this 
act. 

Section  9367.  (11078.)  The  third  subdivision  is  added  to  make  the  section  harmonite 
with   act  282,   1913. 

Se)c.  2.  When  such  commissioners  shall  be  appointed  it  shall  be  their 
duty  to  appoint  convenient  times  and  places  when  and  where  they  will 
meet  for  the  purpose  of  examining  and  allowing  the  claims ;  and  within 
thirty  days  after  their  appointment  they  shall  give  notice  of  the  times 
and  places  of  their  meeting,  and  of  the  time  limited  for  creditors  to  pre- 
sent their  claims,  by  publishing  a  notice  thereof  at  least  three  weeks 
successively  in  some  newspaper  printed  in  the  same  county,  if  there  is 
a  newspaper  published  therein,  and  otherwise  in  some  newspaper  in  an 
adjoining  county  or  in  any  other  manner  in  which  the  court  may  direct 

Section    9368    (11079)    as   amended,  by   act   49,    1907. 

Sec.  3.  The  judge  of  probate  in  the  commission  issued  to  the  com- 
missioners shall  designate  the  paper  in  which  such  notice  shall  be  pnb^ 
lished  and  any  other  mode  of  notifying  which  he  may  deem  necessary 
and  proper. 

Section   9369    (11080)    as  amended   by  act  49,   1907. 

8ec.  4.  If  any  commissioner  appointed  by  the  probate  court  shall  at 
any  time  die,  remove  out  of  the  state,  refuse,  or  become  in  any  other  w^ay 
incapacitated  to  perform  the  duties  of  his  appointment,  the  court  may 
appoint  another  commissioner  in  his  place ;  and  in  case  where  the  court 
shall  have  appointed  two  commissioners,  who  are  unable  to  agree  upon 
the  allowance  or  disallowance  of  any  claim  or  claims  which  may  have 
been  presented  to  them,  the  court  shall  appoint  another  commissioner 
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to  act  with  them  upon  such  claim  or  claims,  and  no  further  notice  of 
the  meeting  or  meetings  shall  be  required  in  consequence  of  such  ap- 
pointment. 

Section  9370.      (11081.)      No  change. 

Sec.  5.  The  probate  court  shall  allow  such  time  as  the  circumstances 
of  the  case  shall  require  for  the  creditors  to  present  their  claims  to  the 
commissioners  for  examination  and  allowance,  which  time  shall  not  in 
the  first  instance  exceed  one  year,  nor  be  less  than  four  months;  and 
the  time  allowed  shall  be  stated  in  the  commission. 

Section  9371    (11082)    as  amended  by  act   129»  1903. 

Sec.  6.  The  probate  court  may  extend  the  time  allowed  to  creditors 
to  present  their  claims,  as  the  circumstances  of  the  case  may  require; 
but  not  so  that  the  whole  time  shall  exceed  two  years  from  the  time  of 
appointing  such  commissioners. 

Section  9372.      (11083.)     No  change. 

Sbc.  7.  On  the  application  of  a  creditor  who  has  failed  to  present 
his  claim,  if  made  at  any  time  before  the  estate  is  closed,  the  judge  of 
probate  may  revive  the  commission  and  allow  further  time  not  exceed- 
ing one  month,  for  such  creditor  to  present  his  claim  to  the  commis- 
sioners. When  such  claim  shall  have  been  presented  to  the  commis- 
sioners, they  shall  personally  notify  the  executor  or  administrator,  and 
the  creditor,  or  their  attorneys,  of  the  time  and  place  of  hearing  such 
claim,  and  as  soon  as  practicable  they  shall  examine  and  pass  upon  said 
claim  and  make  return  of  their  doings  to  the  probate  court,  within  thirty 
days  of  the  hearing  thereof:  Provided^  That  all  costs  and  charges  re- 
sulting from  said  application,  and  the  proceedings  thereon  had  in  the 
probate  court  and  before  such  commissioners  shall  be  paid  by  the  party 
making  the  application  or  by  the  estate,  or  in  part  by  the  applicant  and 
part  by  the  estate,  as  the  probate  court,  upon  application  and  notice 
to  the  administrator  or  executor,  and  the  party  making  the  application, 
shall  direct. 

Section  9373    (11084)   as  amended  by  act  70,  1901. 

Sbc.  8.  In  all  cases  where  it  is  competent  for  the  judge  of  probate 
to  appoint  commissioners  to  receive,  examine  and  adjust  claims  against 
estates  of  deceased  persons,  or  to  revive  or  continue  a  commission 
already  granted,  the  judge  of  probate  may,  if  he  shall  think  proper,  in- 
stead of  appointing  commissioners  or  reviving  or  continuing  a  commis- 
sion, appoint  a  time  and  place  for  the  examination  and  adjustment  of 
claims  against  the  estate  before  himself;  and  in  such  case  if  the  object 
be  to  hear  claims  generally,  he  shall  give  the  same  notice  of  the  time 
and  place  when  he  will  sit  to  hear  claims,  and  of  the  time  limited  for 
creditors  to  present  their  claims  as  is  required  by  law  to  be  given  by 
commissioners;  and  if  the  object  be  to  examine  and  adjust  some  par- 
ticular claim,  he  shall  cause  notice  of  the  time  and  place  and  object  of 
the  hearing  to  be  given  to  all  persons  interested,  or  by  publication  in 
such  newspaper  of  the  county  as  he  shall  designate;  and  when  a  hear- 
ing shall  be  thus  as  aforesaid  had  before  a  judge  of  probate,  on  filing 
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proof  that  notice  has  been  given  as  herein  prescribed,  the  action  of  the 
judge  of  probate  in  passing  npon  and  adjusting  claims  shall  have  the 
same  effect  upon  all  claims  against  the  estate  as  the  action  of  commis- 
sioners would  have  had  if  commissioners  had  been  appointed  and  had 
acted  according  to  law,  and  subject  to  the  same  provisions  in  reference 
to  appeal.  When  notice  shall  have  been  given  of  the  hearing  of  claims 
before  the  court,  the  probate  judge  may  on  such  hearing  appoint  com- 
missioners if  he  shall  think  prosier  as  in  other  cases,  and  in  the  order 
appointing  them,  shall  direct  when  and  where  they  shall  meet,  which 
meeting  shall  be  without  further  notice;  and  in  any  case,  if  he  shall 
choose  to  do  so,  may  preside  at  the  sessions  of  commissioners,  make  rul- 
ings as  to  the  evidence  and  directions  as  to  the  law,  and  the  commis- 
sioners shall  make  their  report  and  the  same  shall  have  like  effect  as  in 
case  the  probate  judge  shall  decline  to  meet  with  such  commissioners: 
Provided,  That  claims  for  funeral  expenses  may  be  allowed  by  the  pro- 
bate judge  at  any  time  before  the  general  hearing  of  claims,  npon  five 
days'  notice  to  the  claimant  and  the  executor  or  administrator. 

Section  9874    (11085),  as  amended  by  act   15,   1903. 

Sec.  9.  When  a  creditor  against  whom  the  deceased  had  claims  shall 
present  a  claim  to  the  commissioners,  the  executor  or  administrator  shall 
exhibit  the  claims  of  the  deceased  in  oflfset  to  the  claims  of  the  creditor, 
and  the  commissioners  shall  ascertain  and  allow  the  balance  against 
or  in  favor  of  the  estate,  as  they  shall  find  the  same  to  be;  but  no  claim 
barred  by  the  statute  of  limitations  shall  be  allowed  by  the  commission- 
ers in  favor  of  or  against  the  estate,  as  a  set-off  or  otherwise. 

Section  9875.      (110S6.)     No  change. 

Sec.  10.  The  commissioners  shall  be  sworn  to  the  faithful  discharge 
of  their  duties,  and  any  one  of  them  shall  be  authorized  to  administer 
oaths  to  parties  and  witnesses,  when  the  same  shall  be  required  or 
proper  for  the  investigation  and  trial  of  questions  before  them. 

Section  0376.      (11087.)      No  change. 

Sec.  11.  At  the  expiration  of  the  time  limited,  or  as  soon  thereafter 
as  they  shall  have  time  to  complete  the  hearing  of  the  claims  presented, 
the  commissioners  shall  make  a  report  of  their  doings  to  the  probate 
court,  embracing  lists  of  the  claims  presented,  or  exhibited  in  off-set 
and  stating  how  much  was  allowed,  and  how  much  disallowed,  together 
with  the  final  balance,  whether  in  favor  of  the  creditor  or  the  estate; 
and  the  report  shall  state  particularly  the  manner  of  giving  notice  to 
the  claimants. 

Section  9377.      (11088.)      No   change. 

Sec.  12.  The  commissioners  shall  have  power  to  try  and  decide  npon 
all  claims  which  by  law  survive  against  or  in  favor  of  executors  and 
administrators,  except  claims  for  the  possession  or  title  of  real  estate; 
and  may  examine  and  allow  all  demands,  at  their  then  present  valne, 
which  may  be  payable  at  a  future  day,  including  claims  payable  in 
specific  articles,  and  may  offset  such  demands  in  the  same  manner  in 
favor  of  the  estate. 

Section   9378.      (11089.)      No    change. 
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Sec.  13.  Nothing  in  the  preceding  section  shall  be  construed  to  pre- 
vent any  executor  or  administrator  from  paying  any  debt  which  shall 
be  payable  at  a  future  day,  according  to  the  terms,  and  at  the  time 
specified  in  the  contract. 

SecUon  9879.   (11090.)  No  change. 

Sdc.  14.  Every  person  having  a  claim  against  a  deceased  person, 
proper  to  be  allowed  by  the  commissioners,  who  shall  not,  after  the  pub- 
lication of  notice  as  required  in  the  second  section  of  this  chapter,  ex- 
hibit his  claim  to  the  commissioners  within  the  time  limited  by  the  court 
for  that  purpose,  shall  be  forever  barred  from  recovering  such  demand, 
or  from  setting  off  the  same  in  any  action  whatever. 

Section   9380.      (11091.)      No   change. 

Sec.  15.  When  commissioners  shall  be  appointed,  as  provided  in  this 
chapter,  for  examining  and  allowing  claims  against  any  estate,  no  action 
shall  be  commenced  against  the  executor  or  administrator,  except  actions 
of  ejectment,  or  other  actions  to  recover  the  seizin  or  possession  of  real 
estate,  and  actions  of  replevin,  nor  shall  any  attachment  or  execution 
be  issued  against  the  estate  of  the  deceased,  until  the  expiration  of  the 
time  limited  by  the  court  for  the  payment  of  debts. 

Section  9881.      (11092.)     No  change. 

Sejc.  16.  All  actions  and  suits  which  may  be  pending  against  a  de- 
ceased person  at  the  time  of  his  death,  may,  if  the  cause  of  action  sur- 
vives, be  prosecuted  to  final  judgment,  and  the  executor  or  administra- 
tor may  be  admitted  to  defend  the  same,  and  if  judgment  shall  be  ren- 
dered against  the  executor  or  administrator,  the  court  rendering  it  shall 
certify  the  same  to  the  probate  court,  and  the  amount  thereof  shall  be 
paid  in  the  same  manner  as  other  claims  duly  allowed  against  the  estate. 

Section  9882.      (11098.)      No  change. 

Sec.  17.  Nothing  in  this  chapter  shall  be  construed  to  prevent  an 
executor  or  administrator,  when  he  shall  think  it  necessary,  from  com- 
mencing and  prosecuting  any  action  against  any  other  person,  or  from 
prosecuting  any  action  commenced  by  the  deceased  in  his  lifetime,  for 
the  recovery  of  any  debt  or  claim,  to.  final  judgment,  or  from  having  exe- 
cution on  any  judgment. 

Section  9888.     (11094.)     No  change. 

Sec.  18.  In  such  case,  the  defendant  may  set  off  any  claim  he  may 
have  against  the  deceased,  instead  of  presenting  it  to  the  commissioners, 
and  all  mutual  claims  may  be  set  off  in  such  action;  and  if  final  judg- 
ment shall  be  rendered  in  favor  of  the  defendant,  the  same  shall  be  certi- 
fied by  the  court  rendering  it  to  the  probate  court,  and  the  judgment 
shall  be  considered  the  true  balance. 

Section  9884.      (11095.)     No  change. 

Sbc.  19.  When  two  or  more  persons  shall  be  indebted  on  any  joint 
contract,  or  upon  a  judgment  founded  on  a  joint  contract,  and  either  of 
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them  shall  die,  his  estate  shall  be  liable  therefor,  and  it  may  be  allowed 
by  the  commissioners,  as  if  the  contract  had  been  joint  and  several,  or 
as  if  the  judgment  had  been  against  him  alone,  and  the  other  parities 
to  such  joint  contract  may  be  compelled  to  contribute  or  to  pay  the 
same,  if  they  would  have  bieen  liable  to  do  so  upon  payment  thereof  by 
the  deceased. 

Section  9885.      (11096.)      No  change. 
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CHAPTER  LVI. 

PAYMENT   OP   DEBTS    OP    DECEASED    PERSONS. 

Limitation  of  Time  for  Paying  Debts. 

Section  1.  The  probate  court,  at  the  time  of  granting  letters  testa- 
mentary, or  letters  of  administration,  shall  make  an  order  allowing  to 
the  execntor  or  administrator,  a  time  for  disposing  of  the  estate,  and 
paying  the  debts  and  legacies  of  the  deceased  person,  which  time  shall 
not,  in  the  first  instance,  exceed  one  year  and  six  months. 

Section  9897.      (11108.)      No  change. 

Sec.  2.  The  probate  court  may,  on  the  application  of  the  executor 
or  administrator,  from  time  to  time,  as  the  circumstances  of  the  estate 
may  require,  extend  the  time  for  paying  debts  and  legacies  not  exceed- 
ing one  year  at  a  time,  nor  so  that  the  whole  time  allowed  to  the  original 
executor  or  administrator  shall  exceed  four  years. 

Section  9898.      (11109.)      No  change. 

Sec.  3.  When  an  executor  or  administrator  shall  make  application 
to  have  the  time  for  paying  debts  and  legacies  extended  beyond  one  year 
and  six  months  from  the  time  of  granting  letters  testamentary  or  of 
administration,  the  probate  court  shall  appoint  a  time  for  hearing  and 
deciding  on  such  application,  and  shall  cause  notice  of  such  application, 
and  of  the  time  and  place  of  hearing,  to  be  given  to  air  persons  inter- 
ested, by  publication,  three  weeks  successively  in  some  newspaper  to  be 
designated  by  the  court;  and  no  such  order  extending  the  time  shall  be 
granted,  unless  such  notice  shall  have  been  previously  given. 

Section  9899.     (11110.)     No  change. 

Sec.  4.  When  an  executor  or  administrator  shall  die,  or  become  in- 
capable of  discharging  his  trust,  and  a  new  administrator  of  the  same 
estate  shall  be  appointed,  the  probate  court  may  extend  the  time  for  the 
payment  of  the  debts  and  legacies  beyond  the  time  allowed  to  the 
original  executor  or  administrator,  not  exceeding  one  year  at  a  time, 
and  not  exceeding  six  months  beyond  the  time  which  the  court  might 
by  law  allow  to  such  original  executor  or  administrator,  upon  due  notice 
being  given  as  required  in  the  preceding  section. 

Section  9400.   .(11111.)      No  change. 

OP   THE  DISTRIBUTION    OP   ASSETS  AMONG  THE  CRBDITOES,   AND   OP    INSOLVENT 

ESTATES. 

Sec.  5.  If,  after  the  report  of  the  commissioners,  and  ascertaining 
the  claims  against  any  estate,  it  shall  appear  that  the  executor  or  admin- 
istrator has  in  his  possession  sufficient  to  pay  all  the  debts,  he  shall  pay 
the  same  in  full  within  the  time  limited  or  appointed  for  that  purpose. 

Section    9401.      (11112.)      No   change. 
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Sec.  6.  If  the  assets  which  the  executor  or  administrator  may  have 
received,  and  which  can  be  appropriated  to  the  payment  of  debts,  shall 
not  be  sufficient,  he  shall,  after  paying  the  necessary  expenses  of  admin- 
istration,  pay  the  debts  against  the  estate  in  the  following  order: 

1.  The  necessary  funeral  expenses; 

2.  The  expenses  of  the  last  sickness; 

3.  Debts  having  a  preference  by  the  laws  of  the  United  States; 

4.  Debts  due  to  other  creditors. 

Section  9402.     (11113.)     No  change. 

Sec.  7.  If  there  shall  not  be  assets  enough  to  pay  all  the  debts  of  any 
one  class,  each  creditor  shall  be  paid  a  dividend  in  proportion  to  his 
claim ;  and  no  creditor  of  any  one  class  shall  receive  any  payment  until 
all  those  of  the  preceding  class  shall  be  fully  paid. 

Section  0403.     (11114.)      No  change. 

Sec.  8.  After  the  return  of  the  report  of  the  commissioners,  and  at 
or  before  the  expiration  of  the  time  limited  for  the  payment  of  debts, 
the  probate  court  shall  make  an  order  or  decree  for  the  payment  of  the 
debts,  and  the  distribution  of  the  assets  which  may  have  been  received 
by  the  executor  or  administrator  at  the  time  for  that  purpose,  among 
the  creditors,  as  the  circumstances  of  the  estate  shall  require,  accord- 
ing to  the  provisions  of  this  chapter. 

Section  0404.      (11115.)     No  change. 

Sec.  9.  If  an  appeal  shall  have  been  taken  from  the  decision  of  the 
commissioners,  anci  shall  remain  undetermined,  the  probate  court  may 
suspend  the  decree  for  the  payment  of  debts  mention^  in  the  preceding 
section,  or  may  order  a  distribution  among  the  creditors  whose  claims 
shall  have  been  allowed,  leaving  in  the  hands  of  the  executor  or  admin- 
istrator sufficient  assets  to  pay  the  claim  which  may  have  been  disputed 
and  appealed. 

Section  0405.     (11116.)     No  substantial  change. 

Sec.  10.  When  the  disputed  claims  shall  have  been  finally  settled, 
the  probate  court  shall  order  the  same  to  be  paid  out  of  the  assets  re- 
tained, to  the  same  extent,  and  in  the  same  proportion  as  the  claims  of 
the  other  creditors. 

Section  9406.      (11117.)      No  change. 

Sec.  11.  If  the  whole  of  the  debts  shall  not  have  been  paid  by  the 
first  distribution,  and  if  the  whole  assets  shall  not  have  been  distributed, 
or  if  other  assets  shall  afterwards  come  to  the  hands  of  the  executor 
or  administrator,  the  probate  court  may,  from  time  to  time,  according 
to  the  circumstances  of  the  case,  make  further  decree  for  the  distribu- 
tion of  assets. 

Section  9407.      (11118.)      No   change. 

Sec.  12.  Whenever  a  decree  shall  have  been  made  by  the  probate 
court  for  the  distribution  of  the  assets  among  the  creditors,  the  execu- 
tor or  administrator,  after  the  time  of  payment  shall  arrive,  shall  be 
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personally  liable  to  the  creditors  for  their  debts,  or  the  dividend  there- 
on, as  for  his  own  debt;  or  he  shall  be  liable  on  -his  bond,  and  the  same 
may  be  put  in  suit,  on  the  application  of  a  creditor,  whose  debt  or  divi- 
dend shall  not  be  paid,  as  above  mentioned. 

Section   9408.      (11119.)     No   change. 

Sec.  13.  When  the  time  for  paying  the  debts  of  a  deceased  person 
shall  be  finally  limited  by  order  of  the  probate  court,  or  by  the  expira- 
tion of  the  time  allowed  for  that  purpose,  whether  the  estate  shall  be 
insolvent  or  not,  the  probate  court  may,  on  the  application  of  the  execu- 
tor or  administrator,  by  an  order  for  that  purpose,  cause  notice  to  be 
given  to  the  creditors,  of  the  time  appointed  or  limited  for  the  payment 
of  such  debts ;  which  notice  shall  be  given  by  publishing  the  same  at  least 
three  weeks  successively  in  some  newspaper  to  be  designated  by  the  court, 
and  in  such  other  manner  as  the  court  may  direct. 

Section  9409.      (11120.)      No  change. 

Rbc.  14.  If,  after  notice  shall  have  been  given  as  provided  in  the  pre- 
ceding section,  any  creditor  shall  neglect  to  demand  from  the  executor 
or  administrator  his  debt,  or  the  dividend  thereon,  within  two  years 
from  the  time  so  limited  for  the  payment  of  the  debts,  or  if  the  notice 
shall  be  given  after  such  time,  within  two  years  from  the  last  publica- 
tion, the  claim  of  such  creditor  shall  be  forever  barred. 

Section  9410.     (11121.)     No  change. 


CONTINGENT   CLAIMS. 

Sec.  15.  If  any  person  shall  be  liable  as  security  for  the  deceased 
or  have  any  other  claim  against  his  estate  which  cannot  be  proved  as  a 
debt  before  the  commissioners,  or  allowed  by  them,  the  same  may  be 
presented  with  the  proper  proof  to  the  probate  court,  or  to  the  commis- 
sioners, who  shall  state  the  same  in  their  report,  if  such  claim  shall  be 
presented  to  them;  and  in  case  such  claim  shall  be  made  against  such 
estate  by  reason  of  any  bond  or  agreement  of  any  kind  in  writing,  signed 
by  the  deceased  and  binding  him  to  pay  any  certain  sum  or  sums  for 
the  support  of  the  claimant  for  the  lifetime  of  such  claimant  or  for  a 
term  of  years,  or  to  perform  certain  work  for  another,  for  the  non-. 
performance  of  which  his  estate  is  liable,  or  binding  deceased  to  pay 
any  sums  as  rental  during  a  lease,  the  administrator  of  said  estate,  by 
and  with  the  consent  of  such  claimant  and  the  approval  of  the  judge  of 
probate,  may  compromise  and  settle  such  claim  in  such  manner  as  shall 
be  just  and  shall  be  determined  by  said  judge  of  probate  or  probate  court, 
and  the  same  so  determined  shall  be  paid  as  other  debts  of  said  deceased, 
and  the  administrator  in  effecting  such  compromise  is  empowered,  if  neces- 
sary and  if  so  ordered  by  the  judge  of  probate,  after  such  notice  as  he 
shall  direct,  to  purchase  the  real  estate  covered  by  the  lease,  and  in  case 
of  the  purchase  of  the  real  estate  as  above  provided  the  same  shall  be 
treated  as  personal  property  in  the  hands  of  the  executor  or  administra- 
tor and  disposed  of  and  distributed  as  such. 


Section  9411.     (11122.)     No  change. 
56 
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Sec.  16.  If  the  court  shall  be  satisfied  from  the  report  of  the  com- 
missioners, or  by  the  proof  exhibited,  said  court  may  order  the  executor 
or  administrator  to  retain  in  his  hands  sufficient  estate  to  pay  such  con- 
tingent claim  when  the  same  shall  become  absolute,  or,  if  the  estate  shall 
be  insolvent,  sufficient  to  pay  a  proportion  equal  to  the  dividends  of  the 
other  creditors. 

Section   9412.      (11123.)      No  change. 

See.  17.  If  such  contingent  claim  shall  become  absolute,  and  shall 
be  presented  to  the  probate  court,  or  to  the  executor  or  administrator, 
at  any  time  within  two  years  from  the  time  limited  for  other  creditors 
to  present  their  claims  to  the  commissioners,  it  may  be  allowed  by  the 
probate  court  upon  due  proof,  or  it  may  be  proved  before  the  commis- 
sioners already  appointed,  or  before  others  to  be  appointed  for  that 
purpose,  in  the  same  manner  as  if  presented  for  allowance  before  the 
commissioners  had  made  their  report,  and  the  persons  interested  shall 
have  the  same  right  of  appeal  as  in  other  cases. 

Section  9413.     (11124.)      No  change. 

Sec.  18.  If  such  contingent  claim  shall  be  allowed,  as  mentioned  in 
the  preceding  section,  or  established  on  appeal,  the  creditor  shall  he  en- 
titled to  receive  payment  to  the  same  extent  as  other  creditors,  if  the 
estate  retained  by  the  executor  or  administrator  shall  be  sufficient  for 
that  purpose ;  but  if  the  claim  shall  not  be  finally  established  as  provided 
in  the  preceding  section,  or  if  the  assets  retained  in  the  hands  of  the 
executor  or  administrator  shall  not  be  wholly  exhausted  in  the  pay- 
ment of  such  claims,  such  assets,  or  the  residue  of  them,  shall  be  disposed 
of  by  order  of  the  probate  court,  to  the  persons  entitled  to  the  same 
according  to  law. 

Section  9414.     (11125.)     No  change. 

Sex?.  19.  If  the  claim  of  any  person  shall  accrue  or  become  absolute, 
at  any  time  after  the  time  limited  for  creditors  to  present  their  claims, 
the  person  having  such  claim  may  present  it  to  the  probate  court,  and 
prove  the  same  at  any  time  within  one  year  after  it  shall  accrue  or  be- 
come absolute,  and  if  established  in  the  manner  provided  in  this  chap- 
ter, the  executor  or  administrator  shall  be  required  to  pay  it,  if  he  shall 
have  sufficient  assets  for  that  purpose,  and  shall  be  required  to  pay  such 
part  as  he  shall  have  assets  to  pay ;  and  if  real  or  personal  estate  shall 
afterwai'ds  come  to  his  possession,  he  shall  be  required  to  pay  such  claim, 
or  such  part  as  he  may  have  assets  sufficient  to  pay,  not  exceeding  the 
proportion  of  the  other  creditors,  in  such  time  as  the  probate  court  may 
prescribe. 

Section   9415.      (11126.)      No  change. 

Sec.  20.  When  a  claim  shall  be  presented  within  one  year  from  the 
time  when  it  shall  accrue,  and  be  established,  as  mentioned  in  the  pre- 
ceding section,  and  the  executor  or  administrator  shall  not  have  suffi- 
cient to  pay  the  whole  of  such  claim,  the  creditor  shall  have  a  right  to 
recover  such  part  of  his  claim  as  the  executor  or  administrator  has  not 
assets  to  pay,  against  the  heirs,  devisees  or  legatees,  who  shall  have  re- 
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ceived  sufficient  real  and  personal  property  from  the  estate. 

Section  9416.      (11127.)      No  change. 

Sec.  21.  If  an  action  shall  be  commenced  against  an  executor  or 
administrator  on  such  claim,  as  is  mentioned  in  section  nineteen,  and 
for  the  payment  of  which  sufficient  assets  shall  not  have  been  retained, 
as  before  provided  in  this  chapter,  the  executor  or  administrator  may 
give  notice  under  his  plea  to  such  action,  that  he  has  fully  administered 
the  estate  which  has  come  to  his  possession  or  knowledge. 

Section   9417.      (11128.)      No   change. 

Sdc.  22.  If  it  shall  appear  on  the  trial  of  such  action  that  the  de- 
fendant had  fully  administered  at  the  time  the  claim  was  presented, 
and  had  no  assets  which  could  be  lawfully  appropriated  for  that  pur- 
pose, he  shall  be  discharged,  and  shall  have  judgment  for  his  costs;  but 
if  it  shall  be  found  that  he  had  assets  sufficient  to  pay  only  a  part  of 
such  claim,  judgment  shall  be  rendered  against  him  for  such  sum  only 
as  shall  be  equal  to  the  amount  of  assets  in  his  hands. 

Section   9418.      (11129.)      No   change. 

Sec.  23.  When  the  heirs,  devisees  or  legatees  shall  have  received 
real  or  personal  estate,  and  shall  be  liable  for  any  debts  as  mentioned  in 
this  chapter,  they  shall  be  liable  in  proportion  to  the  estate  they  may 
have  respectively  received ;  and  the  creditor  may  have  any  proper  action 
at  suit  or  in  law  or  equity,  and  shall  have  a  right  to  recover  his  claim 
against  a  part  or  all  of  such  heirs,  devisees  or  legatees,  to  the  amount 
of  the  estate  they  may  have  respectively  received,  but  no  such  action 
shall  be  maintained  unless  commenced  within  one  year  from  the  time 
the  claim  shall  be  allowed  or  established. 

Section  9419.     (11130.)     No  change. 

Sex?.  24.  If  by  the  will  of  the  deceased,  any  part  of  his  estate,  or  any 
devisees  or  legatees  shall  be  made  exclusively  liable  for  the  debt,  the  de- 
visees or  legatees  shall  be  liable  to  contribute  among  themselves  only 
according  to  the  will. 

Section  9420.     (11131.)     No  change. 

Sec.  25.  If  all  the  persons  liable  for  the  payment  of  any  such  debt 
shall  not  be  included  in  the  action  or  suit  as  defendants,  the  suit  or 
action  shall  not  thereby  be  in  any  way  dismissed  or  barred;  but  the 
court  before  which  it  shall  be  pending  may  order  any  other  parties 
brought  in,  by  any  proper  process,  and  may  allow  such  amendments  as 
may  be  necessary  to  make  them  defendants,  on  such  terms  as  the  court 
shall  prescribe. 

Section  9421.     (11132.)     No  change. 

Sec.  26.  If  more  than  one  person  shall  be  liable  as  aforesaid,  and 
the  creditor  shall  bring  a  suit  in  chancery  against  all  or  a  part  of  the 
persons  so  liable,  and  the  persons  liable  shall  dispute  the  debt  or  the 
amount  claimed,  the  court  of  chancery  may  order  an  issue  to  be  framed, 
and  direct  that  the  amount  may  be  ascertained  by  a  jury  in  the  circuit 


Digitized  by  VnOOQlC 


436 

court  of  the  county  in  which  the  estate  is  settled ;  and  the  court  of  chan- 
cery shall  ascertain  and  determine  how  much  each  is  liable  to  pay  and 
may  award  execution  therefor. 

Section  9422.      (11138.)      No  change. 

Sec.  27.  If  any  of  the  heirs,  devisees  or  legatees,  shall  die  without 
having  paid  his  just  share  of  the  debts,  his  estate  shall  be  liable  therefor, 
as  for  his  own  debt,  to  the  extent  to  which  he  would  have  been  liable  if 
living. 

Section  9423.      (11134.)      No  change. 

Sdc.  28.  When  any  of  the  heirs,  devisees  or  legatees,  shall  pay  more 
than  his  share  of  such  debt,  the  other  persons  liable  shall  be  holden  and 
compelled  to  contribute  their  just  proportion  of  the  same,  as  is  provided 
in  the  case  of  devisees  and  legatees  in  the  preceding  fifty-second  chap- 
ter. 

Section  9424.      (11135.)     No  change. 

SiDC.  29.  If  the  appointment  of  commissioners  to  allow  claims  shall 
in  any  case  be  omitted,  the  judge  of  probate  shall  perform  the  duties 
devolving  upon  such  commissioners  by  law;  no  person  having  any  (con- 
tingent or  other  lawful  claim  against  a  deceased  person,  shall  thereby 
be  prevented  from  prosecuting  the  same  against  the  executor,  adminis- 
trator, heirs,  devisees  or  legatees,  as  provided  by  law,  and  in  such  case 
a  claimant  having  a  lien  upon  real  or  personal  estate  of  the  deceased, 
by  attachment  previous  to  his  death,  may,  on  obtaining  judgment,  have 
execution  against  such  real  or  personal  estate. 

Section  9425.      (11136.)     No  change. 

Sex:?.  30.  In  no  other  case,  except  such  as  are  expressly  provided  for 
in  this  chapter,  shall  any  action  be  commenced  or  prosecuted  against  an 
executor  or  administrator;  nor  shall  any  writ  of  attachment  or  execu- 
tion issue  against  such  executor  or  administrator,  or  against  the  estate 
of  the  deceased  in  his  hands,  during  the  time  allowed  him  for  the  pay- 
ment of  debts,  except  in  the  case  provided  for  in  the  preceding  section. 

Section  9426.      (11137.)      No  change. 
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CHAPTER  LVIT. 

OF    THE    PARTITION    AND    DISTRIBUTION    OF    ESTATES. 

Section  1.  When  any  person  shall  die  possessed  of  any  personal 
estate,  or  of  any  right  or  interest  therein  not  lawfully  disposed  of  by 
his  last  will,  the  same  shall  be  applied  and  distributed  as  follows : 

1.  The  widow,  if  any,  shall  be  allowed  all  her  articles  of  apparel  and 
ornaments,  and  all  wearing  apparel  and  ornaments  of  the  deceased,  and 
the  household  furniture  of  the  deceased,  and  other  personal  property, 
to  be  selected  by  her,  not  exceeding  in  value  two  hundred  dollars,  and 
the  allowance  shall  be  made  as  well  when  the  widow  waives  the  pro- 
vision made  for  her  in  the  will  of  her  husband  as  when  he  dies  intestate ; 

2.  The  widow  and  children  constituting  the  family  of  the  deceased 
shall  have  such  reasonable  allowance  out  of  the  estate  as  the  probate 
court  shall  judge  necessary  for  their  maintenance  during  the  progress 
of  the  settlement  of  the  estate,  according  to  their  circumstances,  which, 
in  case  of  an  insolvent  estate,  shall  not  be  longer  than  one  year  after 
granting  administration  nor  for  any  time  after  the  dower  and  personal 
estate  shall  be  assigned  to  the  widow ; 

3.  When  a  person  shall  die  leaving  children  under  ten  years  of  age, 
having  no  mother,  or  when  the  mother  shall  die  before  the  children  shall 
arrive  at  the  age  of  ten  years,  or  where  the  mother  shall  have  been 
adjudged  insane  by  any  court  of  competent  jurisdiction  and  shall  not 
have  recovered  her  sanity  before  such  children  arrive  at  the  age  of  ten 
years,  an  allowance  shall  be  made  for  the  necessary  maintenance  of 
such  children  until  they  shall  arrive  at  the  age  of  ten  years,  out  of  such 
part  of  the  personal  estate  and  the  income  of  the  real  estate  as  would 
have  been  assigned  to  the  mother  if  she  had  been  living  and  sane; 

4.  If,  on  the  return  of  the  inventory  of  any  intestate  estate,  it  shall 
appear  that  the  value  of  the  whole  estate  does  not  exceed  the  sum  of  one 
hundred  fifty  dollars  over  and  above  the  allowance  above  provided  for, 
the  probate  court  may,  by  a  decree  for  that  purpose,  assign  for  the  use 
and  support  of  the  widow  and  children  of  such  intestate,  or  for  the  sup- 
port of  the  children  under  ten  years  of  age,  if  there  be  no  widow, 
the  whole  of  such  estate,  after  the  payment  of  the  funeral  charges  and 
expenses  of  administration; 

5.  If  the  personal  estate  shall  amount  to  more  than  one  hundred  fifty 
dollars,  and  more  than  the  allowance  mentioned  in  the  preceding  sub- 
division of  this  section,  the  same  shall  be  applied  to  the  payment  of 
the  debts  of  the  deceased,  with  the  charges  of  his  funeral  and  of  settling 
his  estate; 

6.  The  residue,  if  any,  of  the  personal  estate  shall  be  distributed  as 
follows:  One-third  thereof  to  the  widow  of  the  deceased,  and  the  re- 
maining two-thirds  to  his  children,  or  the  issue  of  any  deceased  child  or 
children,  if  any  there  be,  by  right  of  representation,  except  that  if  there 
be  but  one  child,  or  the  issue  of  such  child  living,  then  to  the  widow  one- 
half  of  such  residue  and  to  such  child,  or  the  issue  thereof,  the  other 
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half,  and  if  there  be  no  widow  nor  child  of  the  intestate  living  at 
his  death,  his  estate  shall  be  distributed  to  all  his  lineal  descendants, 
and  if  all  such  descendants  are  in  the  same  degree  of  kindred  to 
the  intestate,  they  shall  share  the  estate  equally,  otherwise  they  shall 
take  by  right  of  representation.  In  case  the  deceased  shall  leave  a 
widow  and  no  children,  or  the  issue  of  any  deceased  child  him  sur- 
viving, then  such  residue,  if  it  shall  not  exceed  the  sum  of  three 
thousand  dollars,  shall  go  to  such  widow,  and  if  it  exceed  the  sum 
of  three  thousand  dollars  such  excess  shall  be  distributed,  one- 
half  to  such  widow  and  the  other  half  to  the  father  and  mother 
of  the  deceased,  if  living,  in  equal  shares;  if  either  parent  be  de- 
ceased, such  share  shall  go  to  the  survivor,  and  if  both  parents  be 
deceased,  such  share  shall  be  distributed  equally  to  the  brothers  and 
sisters  and  the  lineal  descendants  of  any  deceased  brother  or  sister  by 
right  of  representation.  And  if  there  shall  be  neither  father  no  mother, 
nor  brother  nor  sister,  nor  children  of  such  brother  or  sister  surviving, 
then  such  residue  shall  go  to  the  widow.  In  any  other  case  the  residue, 
if  any,  of  the  personal  estate  shall  be  distributed  in  the  same  propor- 
tion and  to  the  same  persons,  and  for  the  same  purposes,  as  prescribed 
for  the  descent  and  disposition  of  the  real  estate; 

7.  In  case  any  femme  covert  shall  die  possessed  of  any  personal  estate, 
her  sole  property,  or  any  right  or  interest  therein  not  lawfully  disposed 
of  by  her  last  will  and  testament,  the  same  shall,  after  the  debts  of  the  de- 
ceased, funeral  charges  and  expenses  of  administration  are  paid,  be 
distributed  as  follows:  One-third  to  the  husband,  and  the  remaining  two- 
thirds  to  her  children,  or  the  issue  of  any  deceased  child  or  children,  if 
any  there  be,  by  right  of  representation,  except  that  if  there  be  but  one 
child,  or  the  issue  of  a  deceased  child  her  surviving,  then  such  residue 
shall  be  divided  between  such  husband  and  such  child,  or  the  issue  of 
such  deceased  child,  as  aforesaid,  in  equal  proportions,  and  if  there  be 
no  husband  or  child  of  the  intestate  living  at  her  death,  her  estate  shall 
be  distributed  to  all  her  lineal  descendants,  and  if  all  said  descendants 
are  in  the  same  degree  of  kindred  to  the  intestate,  they  shall  share  the 
estate  equally,  otherwise  they  shall  take  by  right  of  representation.  If 
there  shall  be  no  child,  or  issue  of  any  deceased  child  her  surviving,  one- 
half  of  said  residue  shall  go  to  the  husband  of  the  deceased  and  the 
other  half  to  her  father  and  mother,  if  living,  in  equal  shares.  If  either 
parent  be  deceased,  such  shares  shall  go  to  the  survivor,  and  if  both 
parents  be  deceased,  such  share  shall  be  distributed  equally  to  the 
brothers  and  sisters  and  the  lineal  descendants  of  any  deceased  brother 
or  sister,  by  right  of  representation ;  and  if  there  shall  be  neither  father 
nor  mother,  nor  brother  nor  sister,  nor  children  of  such  brother  or  sister 
surviving,  then  such  residue  shall  go  to  the  surviving  husband;  in  any 
other  case  the  residue,  if  any,  of  the  personal  estate  shall  be  distributed 
in  the  same  proportion  and  to  the  same  persons,  and  for  the  same  pur- 
poses as  prescribed  for  the  descent  and  disposition  of  the  real  estate. 

Section  9822    (11038)    as  amended  by  act  831,  1005.     Modified. 

Sec.  2.  Before  any  partition  or  division  of  any  estate  among  the 
heirs,  devisees  or  legatees,  an  allowance  shall  be  made  for  the  necessary 
expenses  of  the  support  of  the  children  of  the  deceased,  under  ten  years 
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of  age;  and  the  probate  court  may  order  the  executor  or  administrator 
to  retain  in  his  hands  sufficient  estate  for  that  purpose,  except  where 
some  provisions  shall  have  been  made  by  will  for  their  support,  or 
where  their  distributive  share  of  the  estate  is  sufficient  in  the  judgment 
of  the  court  for  their  support. 

Section   9442.      (11153.)      Modified. 

Sec.  3.  After  the  payment  of  the  debts,  funeral  charges  and  ex- 
penses of  administration,  and  after  the  allowances  made  for  the  expense 
of  the  maintenance  of  the  family  of  the  deceased  and  for  the  support 
of  the  children  under  ten  years  of  age,  and  after  the  assignment  to  the 
widow  of  her  share  in  the  personal  estate,  or  when  sufficient  effects  shall 
be  reserved  in  the  hands  of  the  executor  or  administrator  for  the  above 
purposes,  the  probate  court  shall,  by  a  decree  for  that  purpose,  assign 
the  residue  of  the  estate,  if  any,  to  such  persons  as  are  by  law  entitled 
to  the  same,  subject,  however,  to  the  widow's  right  of  dower,  if  there 
be  a  widow  of  the  deceased  entitled  to  dower,  and  her  dower  shall  not 
have  been  assigned  and  set  off  to  her. 

Section  9443.     (11154.)     Modified. 

Sec.  4.  In  such  decree  the  court  shall  name  the  persons  and  the 
proportions  or  parts  to  which  each  shall  be  entitled ;  and  such  persons 
shall  have  the  right  to  demand  and  recover  their  respective  shares  from 
the  executor  or  administrator,  or  any  other  person  having  the  same  or 
any  part  thereof,  after  the  expiration  of  sixty  days  from  the  date  of  such 
4ecree,  unless  an  appeal  shall  have  been  taken  therefrom,  in  which  case? 
they  shall  have  the  same  right  immediately  upon  the  final  termination 
of  such  appeal. 

Section  9444   (11155)   as  amended  by  act  177,   1903. 

Sec.  5.  Such  decree  may  be  made  on  the  application  of  the  executor 
or  administrator,  or  of  any  person  interested  in  the  estate,  but  no  heir, 
devisee  or  legatee  shall  be  entitled  to  a  decree  for  his  share,  until  pay- 
ment of  the  debts,  alid  allowances  and  expenses  mentioned  in  the  pre- 
ceding section  shall  have  been  made  or  provided  for,  unless  he  shall 
give  a  bond  to  the  judge  of  probate,  with  such  surety  or  sureties  as  the 
court  may  direct,  to  secure  the  payment  of  his  just  proportion  of  such 
debts  and  expenses,  or  such  part  thereof  as  shall  remain  unprovided  for, 
and  to  indemnify  the  executor  or  administrator  against  the  same. 

Section   9445.      (11156.)      No   change. 

Sec.  6.  When  the  estate,  real  or  personal,  assigned  to  two  or  more 
heirs,  devisees  or  legatees  shall  be  in  common  and  undivided,  and  the 
respective  shares  shall  not  be  separated  and  distinguished,  and  the 
widow's  dower  shall  have  been  assigned  and  set  off  to  her,  if  she  be 
entitled  to  a  dower,  partition  and  distribution  may  be  made  by  three 
discreet  and  disinterested  persons,  to  be  appointed  commissioners  for 
that  purpose  by  the  probate  court,  who  shall  be  duly  sworn  to  the  faith- 
ful discharge  of  their  duties,  and  the  judge  of  probate  shall  issue  a  war- 
rant to  them  for  that  purpose.  And  if  any  commissioner  appointed  as: 
herein  provided  shall  die,  remove  out  of  the  state,  refuse  or  become  ia 
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any  other  way  incapacitated  to  perform  said  duties,  the  court  may  ap- 
point another  commissioner  in  his  place,  and  no  further  notice  of  the 
meetings  of  the  commissioners  shall  be  required  in  consequence  of  such 
appointment. 

Section    0446.      (11167.)      No   change. 

Sec.  7.  If  the  real  estate  shall  lie  in  diflPerent  counties,  the  probate 
court  may,  if  it  shall  be  judged  proper,  appoint  diflferent  commissioners 
for  each  county,  and  in  such  case,  the  estate  in  each  county  shall  be 
divided  separately,  as  if  there  was  no  other  estate  to  be  divided;  but  the 
commissioners  first  appointed  shall,  unless  otherwise  directed  by  the 
probate  court,  mak«  division  of  such  real  estate,  wherever  situated  with- 
in this  state. 

Section   0447.      (11158.)      No   change. 

Sec.  8.  Such  partition  and  distribution  may  be  ordered  on  the 
petition  of  any  of  the  persons  interested;  but  before  any  partition  shall 
be  ordered,  as  directed  in  this  chapter,  notice  shall  be  given  to  all  per- 
sons interested,  as  provided  in  section  nine  of  chapter  fifty-two. 

Section   0448.      (11150.)      Modified. 

Sec.  9.  Partition  of  the  real  estate  may  be  made,  as  provided  in  this 
chapter,  although  some  of  the  original  heirs  or  devisees  may  have  con- 
veyed their  shares  to  other  persons ;  and  such  shares  shall  be  set  to  the 
persons  holding  the  same,  in  the  same  manner  as  they  otherwise  should 
have  been  to  such  heirs  or  devisees. 

Section  0440.      (11160.)      No   change. 

Sec.  10.  The  several  shares  in  the  real  and  personal  estate  shall  be 
set  out  to  each  individual  in  proportion  to  his  right,  by  such  metes  and 
bounds  or  description,  that  the  same  may  be  easily  distinguished,  un- 
less any  two  or  more  of  the  parties  interested  shall  consent  to  have  their 
share,  or  any  portion  thereof,  set  out  so  as  to  be  held  in  common  and 
undivided,  in  which  case  the  same  shall  be  set  out  according  to  such 
consent;  and  where  the  estate  shall  consist  in  whole  or  in  part  of 
money,  due  or  to  become  due  on  contract  made  by  the  deceased  for  the 
sale  of  real  estate,  the  land  described  in  such  contract  shall  be  set  off 
in  fee,  with  the  contract,  to  the  individual  entitled  to  such  contract,  but 
subject  to  the  terms  thereof. 

Section  0450.     (11161.)      No  change. 

Sec.  11.  When  any  such  real  estate  cannot  be  divided  without 
prejudice  or  inconvenience  to  the  o^Tiers,  the  probate  court  may  assign 
the  whole  to  one  or  more  of  the  parties  entitled  to  shares  therein,  who 
will  accept  it,  always  preferring  the  males  to  the  females,  and,  among 
children,  preferring  the  elder  to  the  younger :  Provided,  The  party  so  - 
accepting  the  whole  shall  pay  to  the  other  parties  interested  their  just 
l)rop()rti(m  of  the  true  value  thereof,  or  shall  secure  the  same  to  their 
satisfaction ;  and  the  true  value  of  the  estate  shall  be  ascertained  by 
commissioners  appointed  by  the  probate  court,  and  sworn  for  that  pur- 
pose. 


Section   9451.      (11162.)      No  change. 
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Sec.  12.  When  any  tract  of  land,  messuage  or  tenement  shall  be  of 
greater  value  than  either  party's  share  in  the  estate  to  be  divided,  and 
cannot  be  divided  without  injury  to  the  same,  it  may  be  set  oflf  by  the 
commissioners  appointed  to  make  partition,  to  either  of  the  parties  who 
will  accept  it,  giving  preference  as  prescribed  in  the  preceding  section: 
Provided,  The  party  so  accepting  it  shall  pay  or  secure  to  one  or  more 
of  the  others,  such  sums  as  the  commissioners  shall  award  to  make  the 
partition  equal,  and  the  commissioners  shall  make  their  award  accord- 
ingly; but  such  partition  shall  not  be  established  by  the  court,  until 
the  sum  so  awarded  shall  be  paid  to  the  parties  entitled  to  the  same,  or 
secured  to  their  satisfaction. 

Section  9452.      (11163.)      No   change. 

Sec.  13.  When  partition  of  real  estate  among  heirs  or  devisees  shall 
be  required,  or  dower  is  to  be  assigned  to  a  widow  in  the  same,  and 
fiuch  real  estate  shall  be  in  common  and  undivided  with  the  real  estate 
of  any  other  person;  such  other  person  shall  be  made  a  party  to  all 
proceedings,  and  the  commissioners  shall  first  divide  and  sever  the 
estate  of  the  deceased  from  the  estate  with  which  it  lies  in  common,  and 
43uch  division  so  made  and  established  by  an  order  of  the  probate  court, 
^hall  be  binding  on  all  the  persons  interested. 

Section   9453.      (11164.)      Modified. 

Sec.  14.  Before  any  partition  shall  be  made,  or  any  estate  divided, 
as  provided  in  this  chapter,  guardians  shall  be  appointed  for  all  minors 
and  insane  persons  interested  in  the  estate  to  be  divided;  and  some 
discreet  person  shall  be  appointed  to  act  as  agent  for  such  parties  as 
shall  reside  out  of  the  state,  if  they  do  not  appear;  and  notice  of  the 
appointment  of  such  agents  shall  be  given  to  the  commissioners  in  their 
warrant;  and  notice  shall  be  given  to  all  the  parties  interested  in  the 
partition,  their  guardians  or  agents,  by  the  commissioners,  of  the  time 
when  they  shall  proceed  to  make  partition. 

Section  9454.      (11165.)      Modified. 

Sec.  15.  The  commissioners  shall  make  report  of  their  proceedings 
to  the  probate 'court  in  writing;  and  the  court  may,  for  sufficient  rea- 
sons, set  aside  such  report,  and  commit  the  same  to  the  same  com- 
missioners, or  appoint  others ;  and  the  report,  when  finally  accepted  and 
established,  shall  be  recorded  in  the  records  of  the  probate  court;  and 
a  copy  thereof,  attested  by  the  judge  of  probate,  under  the  seal  of  the 
court,  shall  be  recorded  in  the  office  of  the  register  of  deeds  of  the 
county  where  the  lands  lie. 

SecHon  9455.   (11166.)   No  change. 

Sec.  16.  When  the  probate  court  shall  make  a  decree  assigning  the 
residue  of  any  estate  to  one  or  more  persons  entitled  to  the  same,  it 
shall  not  be  necessary  to  appoint  commissioners  to  make  partition  or 
distribution  of  such  estate,  unless  the  parties  to  whom  the  assignment 
shall  be  decreed,  or  some  of  them  shall  request  that  such  partition  be 
made. 

Section  9456.      (11167.)      No  change. 
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Sec.  17.  All  questions  as  to  advancements  made  or  alleged  to  be 
made  by  the  deceased  to  any  heirs,  may  be  heard  and  determined  by  the 
probate  court,  and  shall  be  specified  in  the  decree  assigning  the  estate, 
and  in  the  warrant  to  the  commissioners;  and  the  final  decree  of  the 
probate  court,  or,  in  case  of  appeal,  of  the  circuit  or  supreme  court,  shall 
be  binding  on  all  persons  interested  in  the  estate. 

Section  0457.      (11168.)     No  change. 

Sbc.  18.  Any  person  aggrieved  by  any  order,  decree  or  denial,  of  a 
probate  court,  in  pursuance  of  the  provisions  of  this  chapter,  may  ap- 
peal therefrom  as  provided  in  other  cases. 

Section  0458.      (11160.)      No  change. 

Sec.  19.  The  partition,  when  finally  confirmed  and  established,  shall 
be  conclusive  on  all  the  heirs  and  devisees,  and  all  persons  claiming  un- 
der them,  and  upon  all  persons  interested;  and  the  judge  of  probate 
shall  cause  a  duly  certified  copy  of  the  report  to  be  recorded  in  the 
office  of  the  register  of  deeds  for  the  county,  and  the  expense  thereof 
shall  be  a  charge  against  the  estate,  to  be  paid  out  of  the  funds  thereof 
in  the  same  manner  as  other  costs  of  administration;  and  such  record 
shall  be  notice  of  all  matters  therein  contained,  and  shall  be  evidence 
thereof. 

Section  0450.     (11170.)     No  change. 

Sec.  20.  If,  at  the  time  of  the  partition  or  distribution  of  any  estate 
as  provided  in  this  chapter,  the  executor  or  administrator  shall  have 
retained  sufficient  effects  in  his  hands,  which  may  lawfully  be  applied 
for  that  purpose,  the  expenses  of  such  partition  or  distribution  may  be 
paid  by  such  executor  or  administrator,  when  it  shall  appear  to  the 
court  just  and  equitable,  and  not  inconsistent  with  the  intention  of  the 
testator. 

Section  0460.      (11171.)      No  change. 

Sec.  21.  But  if  there  are  no  effects  in  the  hands  of  the  executor  or 
administrator  which  may  be  lawfully  applied  to  that  purpose,  the  ex- 
penses and  charges  of  the  partition,  being  ascertained  by  the  probate 
court,  shall  be  paid  by  all  the  parties  interested  in  the  partition,  in 
proportion  to  their  respective  shares  or  interests  in  the  premises;  and 
the  proportions  shall  be  settled  and  allowed  by  the  probate  court;  and 
if  any  one  shall  neglect  to  pay  the  sum  assessed  on  him  by  the  conrt^ 
an  execution  may  be  issued  therefor  against  him  by  such  court,  in  favor 
of  the  persons  entitled  to  the  same. 

Section  0461.     (11172.)     No  change. 

Sec.  22.  When  the  term  of  a  widow  entitled  to  dower  or  other  W^ 
estate  in  the  lands  of  a  deceased  person  shall  expire,  the  reversion  may 
be  assigned  to  the  persons  entitled  to  the  same,  and  partition  thereof 
be  made,  in  the  manner  prescribed  in  this  chapter  in  relation  to  other 
estates  of  deceased  persons. 

Section   9462.      (11173.)      No   change. 
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Sec.  23.  When  any  estate  shall  be  assigned  by  decree  of  the  court, 
or  be  distributed  by  commissioners,  as  provided  in  this  chapter,  to  any 
person  residing  out  of  this  state,  and  having  no  agent  therein,  and  it 
shall  be  necessary  that  some  person  should  be  authorized  to  take 
possession  and  charge  of  the  same,  for  the  benefit  of  such  absent  person, 
the  court  may  appoint  an  agent  for  that  purpose,  and  authorize  him  to 
take  charge  of  such  estate,  as  well  as  to  act  for  such  absent  person  in  the 
partition  and  distribution. 

Section  9463.      (11174.)      No   change. 

Sec  24.  Such  agent  shall  give  a  bond  to  the  judge  of  probate,  to  be 
approved  by  him,  faithfully  to  manage  and  account  for  such  estate,  be- 
fore he  shall  be  authorized  to  receive  the  same,  and  the  court  appoint- 
ing such  agent  may  allow  a  reasonable  sum  out  of  the  profits  of  the 
estate  for  his  services  and  expenses. 

Section  9464.     (11175.)     No  change. 

DETERMINATION  OF   HEIRS. 

Sec.  25.  When  any  person  shall  have  deceased,  having  title  to  any 
lands  in  this  state,  or  whenever  a  conveyance  or  grant  of  any  lands 
in  this  state  shall  be  or  shall  have  been  made  to  the  heirs,  minor  heirs 
or  legal  representatives  of  any  deceased  person  without  indicating  or 
showing  who  are  or  were  such  heirs,  minor  heirs,  or  legal  representa- 
tives, it  shall  be  lawful  for  any  person  or  persons  claiming  an  interest 
in  said  lands,  whether  as  heirs  at  law,  minor  heirs,  or  through  or  under 
such  heir  or  heirs,  to  apply  to  the  probate  court  of  the  county  in  which 
said  lands  or  any  part  thereof  are  located,  which  said  court  shall  adjudi- 
cate and  determine  who  are  or  were  the  legal  heirs,  minor  heirs,  or  legal 
representatives  of  said  deceased  person,  and  entitled  to  the  lands  of 
which  the  deceased  died  seized,  or  the  lands  embraced  in  the  convey- 
ance or  grant  made  to  the  heirs  at  law,  minor  heirs,  or  the  legal  repre- 
sentatives of  such  deceased  person. 

Section  9469.      (11180.)     No  change. 

Sec.  26.  The  application  shall  be  made  by  filing  a  petition  in  said  court, 
subscribed  by  the  petitioner  or  petitioners,  his,  her,  or  their  attorney,  duly 
verified,  setting  forth  the  name  of  the  deceased,  that  he  died  seized  of 
lands  in  this  state,  or  that  a  conveyance  or  grant  was  made  to  the  legal 
representatives,  or  heirs,  or  minor  heirs  of  the  deceased,  as  the  case  may 
be,  of  certain  lands,  a  portion  of  which,  and  describing  such  portion, 
the  petition  shall  show  to  be  located  in  the  county  where  said  petition 
is  to  be  filed;  the  names  and  residences  of  the  heirs,  minor  heirs  or 
l^al  representatives  of  said  deceased  person,  so  far  as  the  same  are 
known  to  the  petitioner,  and  shall  conclude  with  a  prayer  for  the  de- 
terminatiop  and  adjudication  aforesaid,  and  thereupon  said  court  shall 
make  an  order  setting  forth  the  time  and  place  of  hearing  such  petition, 
and  shall  give  personal  notice  thereof  to  all  known  heirs  as  provided  for 
in  section  nine  of  chapter  fifty-two,  and  shall  cause  notice  of  such  pe- 
tition and  of  the  time  and  place  assigned  for  the  hearing  thereof,  to  be 
published  for  three  successive  weeks  in  such  newspaper  as  the  said  court 
shall  direct. 

Section   9470.      (11181.)     Modified. 
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Sec.  27.  At  the  time  assigned  for  the  hearing  of  said  petition,  or  at 
the  time  to  which  said  hearing  may  be  adjourned,  the  court  may  hear 
proofs  taken  by  commission  or  by  witnesses  produced  in  open  court,  of 
the  facts  set  forth  in  said  petition,  and  shall  thereupon,  if  the  evidence 
be  sufl8cient,  find  and  adjudge  who  are,  or  were,  the  heirs,  minor  heirs, 
or  legal  representatives  of  the  deceased  and  entitled  by  the  laws  of  this 
state  to  inherit  the  real  estate  of  the  deceased,  or  to  take  title  to  lands 
conveyed  or  granted  to  the  heirs,  minor  heirs,  or  legal  representatives  of 
said  deceased,  which  finding  and  adjudication  shall  be  entered  on  the 
journal  of  said  court,  and  which  entry,  or  a  duly  certified  copy  thereof, 
shall  be  prima  facie  evidence  of  the  facts  therein  found. 

Section   0471.      (11182.)      No   change. 

Sec.  28.  Whenever  it  shall  be  necessary  for  any  other  purpose  to 
determine  who  the  heirs  at  law  of  any  deceased  persons  are,  or  were, 
on  the  petition  of  any  interested  party,  and  on  like  proceedings  as  pro- 
vided in  the  last  three  preceding  sections,  the  court  may  make  a  deter- 
mination thereof. 

New  section. 

Sbc.  29.  Whenever  any  probate  court  of  this  state  shall,  in  pursuance 
of  the  provisions  of  sections  twenty-five,  twenty-six,  twenty-seven  and 
twenty-eight  of  this  chapter,  or  in  the  final  settlement  of  the  estate 
of  any  deceased  person,  make  an  order  determining  who  are  or  were  the 
heirs  at  law  of  such  deceased  person  at  the  time  of  his  death,  a  certified 
copy  of  such  order  containing  such  finding  may  be  recorded  in  the  office 
of  the  register  of  dee<ls  of  any  county  in  the  state  wherein  nwiy  be  located 
any  real  estate  owned  by  such  deceased  person  at  the  time  of  his  death, 
or  in  which  such  deceased  person  may  have  any  interest  whatsoever, 
and  such  original  order  of  the  probate  court,  or  a  certified  copy  thereof, 
and  the  original  record  of  the  certified  copy  recorded  in  the  office  of  the 
register  of  deeds,  or  a  certified  copy  thereof,  shall  be  prima  facie  evi- 
dence of  the  fact  as  to  who  were  heirs  of  the  said  deceased  person  at 
the  time  of  his  death,  and  as  such  entitled  by  inheritance  to  the  in- 
terest in  such  real  estate  owned  by  their  ancestor  at  the  time  of  his 
death,  and  the  original  record  of  said  probate  court,  or  a  certified  copy 
thereof,  and  a  record  of  said  certified  copy  recorded  in  the  office  of  the 
register  of  deeds,  or  a  certified  copy  thereof,  shall  be  admitted  in  evi- 
dence in  all  the  courts  of  this  state  upon  any  trial  or  proceedings  had 
before  such  court  in  all  cases  where  the  question  of  such  heirship  may 
be  involved  or  wherein  it  becomes  material. 

Section    1,   act  376,    1913.     Modified. 

ASSIGNMENT   OF   DOWER. 

Sec.  30.  When  a  widow  is  entitled  to  dower  in  lands  of  which  her 
husband  died  seized,  and  her  right  to  dower  is  not  disputed  by  the  heirs 
or  devisees,  or  any  i>erson  claiming  under  them,  or  either  of  them,  it 
may  be  assigned  to  her,  in  whatever  counties  the  lands  may  lie,  by  the 
judge  of  probate  for  the  county  in  which  the  estate  of  the  husband  is 
settled,  upon  application  of  the  widow  or  any  other  person  interested 
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in  the  lands;  notice  of  whicli  application  shall  be  given  to  such  heirs, 
devisees  or  other  persons,  in  such  manner  as  the  judge  of  probate  shall 
direct. 

Section  8025.      (10917.)     No  change. 

Sec.  31.  For  the  purpose  of  assigning  such  dower,  the  judge  of  pro- 
bate shall  issue  his  warrant  to  three  discreet  and  disinterested  persons, 
authorizing  and  requiring  them  to  set  off  the  dower  by  metes  and 
bounds,  when  it  can  be  done  without  injury  to  the  whole  estate. 

Section  8926.      (10918.)      No  change. 

Sec.  32.  The  commissioners  shall  be  sworn  before  a  judge  or  justice 
of  the  peace  to  the  faithful  discharge  of  their  duties,  and  shall,  as  soon 
as  may  be,  set  off  the  dower  according  to  the  command  of  such  war- 
rant, and  make  return  of  their  doings,  with  an  account  of  their  charges 
and  expenses,  in  writing,  to  the  probate  court;  and  the  same  being 
accepted  and  recorded,  and  an  attested  copy  thereof  recorded  in  the 
office  of  the  register  of  deeds  of  the  county  where  the  lands  are  sit- 
uated, the  dower  shall  remain  fixed  and  certain,  unless  such  confirma- 
tion be  set  aside  or  reversed  on  appeal;  and  one-half  of  the  cost  of 
such  proceedings  shall  be  paid  by  the  widow,  and  the  other  half  by  the 
adverse  party. 

Section  8927.      (10919.)      No  change. 

Sec.  33.  When  the  estate  of  which  dower  is  to  be  assigned,  con- 
sists of  a  mill  or  other  tenement  which  cannot  be  divided  without  dam- 
age to  the  whole,  and  in  all  cases  where  the  estate  cannot  be  divided  by 
metes  and  bounds,  the  dower  may  be  assigned  of  the  rents,  issues  and 
profits  thereof,  to  be  had  and  received  by  the  widow  as  a  tenant  in  com- 
mon with  the  other  owners  of  the  estate. 

Section  8928.     (10920.)     No  change. 

DISPOSAL  OP   UNCr^IMED    MONEYS     IN    THE     HANDS    OP   EXECUTORS   AND  AD- 
MI  NI STEATORS. 

Sec.  34.  When  any  executor  or  administrator  shall  have  made  final 
settlement  with  the  probate  court  it  shall  be  the  duty  of  the  court  to 
order  the  said  executor  or  administrator  to  deposit  with  the  county 
treasurer  such  moneys  as  he  may  have  belonging  to  any  non-resident  or 
unknown  heir  or  claimant  whose  whereabouts  after  diligent  inquiry  he 
cannot  ascertain,  taking  his  receipt  therefor,  and  upon  filing  said  receipt 
in  the  probate  court  where  such  settlement  has  been  made,  such  executor 
or  administrator  shall  be  entitled  to  have  an  order  made  discharging 
him  and  his  bond,  the  same  as  though  he  had  paid  the  money  to  the 
heir  or  claimant  and  taken  receipt  therefor. 

Section  9460.      (11176.)     No  change. 

Sec.  35.  It  shall  be  the  duty  of  the  county  treasurer,  upon  being  fur- 
nished with  a  certified  copy  of  such  order,  to  receive  the  money  men- 
tioned in  said  order  and  safely  keep  the  same.  He  shall  keep  all  such 
moneys  in  a  separate  fund,  and  keep  a  separate  account  with  each  in- 
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dividual  mentioned  in  the  aforesaid  orders.  He  shall  pay  out  said  fond 
from  time  to  time  upon  the  order  of  the  probate  court,  and  shall  turn 
over  any  surplus  left  in  his  hands  at  the  termination  of  his  term  of 
oflBce,  to  his  successor.  Said  county  treasurer,  and  each  such  successor 
in  said  office,  before  receiving  any  such  moneys,  shall  also  give  a  bond, 
running  to  the  judge  of  probate  and  his  successor  in  office,  with  two  or 
more  sufficient  sureties,  to  be  approved  by  the  judge  of  probate,  and  in 
such  sum  as  he  shall  direct,  conditioned  that  such  person  and  his 
deputy  shall  pay  out  said  fund  upon  the  orders  of  the  judge  of  probate, 
and  shall  render  to  the  judge  of  probate,  and  to  the  board  of  super- 
visors, at  the  end  of  each  year  a  true  account  of  said  fund,  and  that 
he  will  deliver  over  to  his  successor  in  office  all  moneys,  books,  papers 
and  other  things  appertaining  or  belonging  to  said  fund.  Said  county 
treasurer  for  the  care  of  said  fund  shall  be  allowed  to  take  one  per 
cent  out  of  the  different  sums  paid  out  by  him  on  the  order  of  the  pro- 
bate court,  unless  the  amount  so  paid  out  to  any  one  individual  shall 
exceed  the  sum  of  one  thousand  dollars,  in  which  case  he  shall  take 
only  one-half  of  one  per  cent. 

Section   9466.      (11177.)      No  change. 

Sec.  36.  When  money  shall  be  deposited  as  aforesaid,  any  person 
or  persons  entitled  to  the  same  may  at  any  time  apply  to  the  court 
making  said  order  for  an  order  directing  the  county  treasurer  to  pay 
over  said  money,  and  upon  satisfactory  proof  being  made  to  said  court, 
of  the  right  of  the  claimant  to  said  money,  said  court  shall  make  an 
order  directing  the  county  treasurer  to  pay  the  same  over  to  him.  Upon 
such  hearing  the  court  shall  make  such  order  as  to  notice  of  the  hear- 
ing as  it  may  think  proper. 

Section  9467.      (11178.)      No  change. 

Sec.  37.  Suits  may  be  brought  upon  the  bond  so  given  by  the  county 
treasurer,  in  the  name  of  the  judge  of  probate,  for  the  use  and  benefit  of 
any  one  interested,  in  the  same  manner  and  with  the  same  effect  as  now 
allowed  by  law  upon  bonds  given  by  executors,  administrators  or 
guardians. 

Section    9408.       (11179.)      No    change. 
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CHAPTER  LVIII. 


OF  GUARDIANS  AND   WARDS. 


Section  1.  The  judge  of  probate  in  each  county  may  in  all  proper 
cases,  appoint  guardians  to  inhabitants  or  residents  in  his  county,  and 
also  to  such  as  reside  without  the  state,  and  have  any  estate  within  his 
county,  as  follows: 

1.  Of  the  estate  of  all  minors  having  any  estate  within  his  county ; 

2.  Of  the  person  of  all  such  minors  who  are  inhabitants  or  residents 
in  his  county,  and  have  no  father  or  mother  living,  competent  and  suit- 
able to  have  the  custody  and  care  of  the  education  of  such  minor; 

3.  Of  any  person,  who  by  excessive  drinking,  or  by  gaming,  idleness 
or  debauchery  of  any  kind,  shall  so  spend,  waste  or  lessen  his  estate  as 
to  expose  himself  or  his  family  to  danger  or  want,  or  suffering,  or  the 
county  to  charge  or  expense  for  the  support  of  himself  or  his  family; 

4.  Of  all  persons  who  are  insane,  imbecile,  idiotic,  or  who  by  reason 
of  old  age  or  disease  are  mentally  incompetent  to  have  the  care,  custody 
and  management  of  their  estate; 

5.  Of  the  estate,  but  not  of  the  person,  as  against  the  rights  of  the 
husband,  of  any  married  woman  who  shall  be  insane,  or  otherwise  men- 
tally incompetent  to  have  the  charge  of  her  property;  and, 

6.  Of  the  person  of  any  one  being  a  resident  of  his  county,  who  shall 
be  a  habitual  drunkard,  or  so  addicted  to  the  excessive  use  of  intoxi- 
cating liquors  or  narcotic  drugs,  as  to  need  medical  or  sanitary  treat- 
ment and  care. 

Section  1,  act  04,  1913.  Merges  sections  8607  (11553),  8712  (11568),  8729  (11585) 
and  8736    (11592). 

Sec.  2.  Petitions  for  the  appointment  of  guardians  may  be  made 
by  any  minor  over  fourteen  years  of  age,  in  his  own  behalf,  by  the 
father,  mother  or  next  of  kin  of  any  person,  by  the  superintendents  of 
the  poor,  or  either  of  them,  of  any  county,  by  the  director  of  the  poor 
of  any  city,  the  supervisor  of  any  township  or  ward,  or  by  any  other 
person  whom  the  judge  of  probate,  upon  an  examination  into  the  facts 
and  circumstances  of  any  particular  case,  shall  determine  to  be  a  proper 
I>erson  to  make  such  petition.  Notice  of  the  time  and  place  of  the  hear- 
ing of  such  petition  shall  be  given  as  is  now,  or  may  hereafter  be  pro- 
vided by  rule  of  court. 

New  section.  There  Is  no  general  statute  relating  to  this  subject  at  the  present  time. 
Certain  cases  are  provided  for  by  sections  8729  (11585)  and  8709  (11565).  Section  1,  act 
94,  1918. 

Sbc.  3.  If  the  minor  is  under  the  age  of  fourteen  years,  the  judge  of 
probate  may  nominate  and  appoint  his  guardian,  and  if  he  is  above  the 
age  of  fourteen  years,  he  may  nominate  his  own  guardian,  who,  if  ap- 
proved by  the  judge,  shall  be  appointed  accordingly. 

Section  8698.     (11554.)     No  change. 
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Sec.  4.  If  the  guardian  nominated  by  such  minor  shall  not  be  ap- 
proved by  the  judge,  or  if  the  minor  shall  reside  out  of  this  state,  or  if, 
after  being  cited  by  the  judge,  he  shall  neglect  for  ten  days  to  nominate 
a  suitable  person,  the  judge  may  nominate  and  appoint  the  guardian  in 
the  same  manner  as  if  the  minor  were  under  the  age  of  fourteen  years. 

Section  8600.      (11555.)      No   change. 

Sec.  5.  When  such  minor,  being  above  the  age  of  fourteen  yearSy 
shall  reside  more  than  ten  miles  from  the  place  of  holding  the  probate 
court,  his  nomination  of  a  guardian,  made  in  writing,  and  signed  by 
himself,  may  be  certified  to  the  judge  of  probate  by  a  justice  of  the  peace^ 
or  by  the  township  clerk  of  the  township  in  which  such  minor  resides, 
which  shall  have  the  same  effect  as  if  made  in  the  presence  of  the 
judge:  Provided,  That  if  such  minor  shall  be  temporarily  away  from 
this  state,  in  any  other  state  or  territory  of  the  United  States  such 
nomination  may  be  certified  with  like  effect  by  any  civil  or.  military 
officer  of  the  United  States  in  such  state  or  territory,  holding  a  com- 
mission from  the  President  of  the  United  States,  or  the  Governor  of 
this  state. 

Section  8700.      (11556.)     No  change. 

Sec.  6.  The  father  of  the  minor,  and  in  case  of  his  decease,  the 
mother,  being  respectively  competent  to  transact  their  own  business, 
and  otherwise  suitable,  shall  be  entitled  to  the  custody  of  the  person  of 
the  minor  and  to  the  care  of  his  education :  Provided,  That  if  the  judge 
of  probate  of  the  proper  county  shall  in  any  case,  after  an  examination 
into  the  facts,  make  an  order  declaring  either  or  both  of  the  parents 
incompetent  or  unsuitable  to  have  the  custody  of  the  person  or  lie  care 
of  the  education  of  the  minor,  in  such  cases  the  guardian  appointeii  by 
the  probate  judge  shall  have  the  custody  of  the  person  of  the  minor 
and  the  care  of  his  or  her  education. 

Section   8701.      (11557.)      No  change. 

Sec.  7.  If  the  minor  have  no  father  or  mother  living  competent  and 
suitable  to  have  the  custody  of  the  person  and  care  of  the  education  of 
such  minor,  the  guardian  so  appointed  shall  have  the  custody  of  the 
person  and  care  of  the  education  of  such  minor. 

Section  8702.      (11558.)      No  change. 

Sec.  8.  Every  guardian  appointed  as  aforesaid  shall  have  the  care 
and  management  of  the  estate  of  the  minor,  and  when  the  probate  jodge 
shall  have  made  an  order  giving  such  gnardian  the  custody  and  care 
of  the  person  of  such  minor,  such  guardian  shall  continue  to  have  the 
care  and  custody  of  the  person  and  education  of  the  minor,  until  such 
minor  shall  arrive  at  the  age  of  twenty-one  years,  or  until  the  guardian 
shall  be  discharged  according  to  law. 

Section  8703.      (11559.)      No  change. 

Sec.  9.  If  any  minor  who  has  a  father  living,  has  property  which  ^s 
sufficient  for  his  maintenance  and  education  in  a  manner  more  expensive 
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than  his  father  can  reasonably  afford,  regard  being  had  to  the  situation 
of  the  fathei^'s  family  and  to  all  the  circumstances  of  the  case,  the  ex- 
penses of  the  education  and  maintenance  of  such  minor  may  be  defrayed 
out  of  the  income  or  principal  of  his  own  property  in  whole  or  in  part, 
as  shall  be  judged  reasonable,  and  shall  be  directed  by  the  probate  court, 
and  the  charges  therefor  may  be  allowed  accordingly  in  the  settlement 
of  the  accounts  of  his  guardian. 

Section  8705.      (11561.)     No  change. 

Sec.  10.  Every  father  may,  by  his  last  will  in  writing,  appoint  a 
guardian  or  guardians  for  any  of  his  children,  whether  bom  at  the  time 
of  making  the  will  or  afterwards,  to  continue  during  the  minority  of 
the  child,  or  for  any  less  time,  and  every  such  testamentary  guardian 
shall  have  the  same  powers  and  shall  perform  the  same  duties  with  re- 
gard to  the  person  and  estate  of  the  ward  as  a  guardian  appointed  by 
the  judge  of  probate:  Provided,  That  when  the  mother  of  such  children 
shall  survive  the  father,  the  appointment  of  guardian  by  such  will  shall 
not  be  operative  until  approved  by  the  judge  of  probate,  and  after  op- 
portunity afforded  to  the  mother  to  show  cause  in  opposition  thereto. 
An  appeal  shall  lie  from  the  order  of  approval  of  the  judge  of  probate  as 
in  cases  of  other  orders  and  decrees  of  the  probate  court :  and  Provided, 
further.  That  the  mother  of  a  child  whose  father  died  without  making 
an  appointment  of  a  guardian  as  above  provided,  and  for  whom  no 
guardian  has  been  otherwise  appointed  may,  by  her  last  will  in  writing, 
appoint  a  guardian  or  guardians  of  such  child,  the  same  as  the  father 
might  have  done  under  the  provisions  of  this  section:  and  Provided, 
further.  That  when  both  father  and  mother  are  dead,  and  where  it  ap- 
pears that  the  father  or  mother  attempting  to  appoint  such  testamentary 
guardian  was  not  a  resident  of  this  state,  and  had  not  the  custody  or 
control  of  such  infant  or  infants  prior  to  his  or  her  death,  but  that  such 
infants  were  under  the  lawful  control  of  citizens  of  this  state  for  one 
year  or  upwards  prior  to  such  death,  or  when  a  citizen  of  this  state 
shall  have  lawful  custody  of  an  orphan  child  or  children,  and  shall  have 
been  appointed  guardian  thereof  by  the  probate  court  of  the  county 
where  said  child  or  children  reside,  it  shall  not  be  competent  by  vn\\ 
to  transfer  such  control  from  such  citizen  or  from  the  guardian  so  ap- 
pointed to  the  testamentary  guardian,  and  all  wills  heretofore  made 
shall  be  subject  to  the  provisions  of  this  section. 

Section   8706.      (11562.)      No  substantial   change. 

Sec.  11.  Every  such  testamentary  guardian  shall  give  bond  in  like 
manner,  and  with  like  condition,  as  is  hereinafter  required  of  a  guardian 
appointed  by  the  judge  of  probate. 

Section  8707.      (11568.)      Modified. 

Sec.  12.  The  judge  of  probate  of  any  county,  upon  a  proper  showing, 
upon  such  notice  as  he  shall  direct,  pending  any  application  for  the  ap- 
pointment of  a  general  guardian  as  aforesaid,  or  pending  any  appeal  or 
litigation  in  relation  to  the  appointment  of  such  general  guardian,  may, 
if  he  shall  deem  it  fit  and  proper,  under  the  circumstances  of  the  case, 
appoint  a  special  guardian  of  such  person.  Such  special  guardian  shall 
67 
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in  proper  cases  and  when  bo  ordered  by  the  court,  have  the  care  and 
custody  of  the  person  of  his  ward  and  the  management  of  all  his  estate, 
and  shall  give  the  security  specified  in  the  next  section.  He  shall  hold 
his  office  until  the  question  of  appointment  of  a  general  guardian  be  de- 
cided, or  until  he  shall  be  discharged  by  the  judge  of  probate. 

Merges  part  of  sections   8710   (11566)    and  8711    (11567).     Modified. 

Sec.  V.l,  Every  guardian  shall  give  bond,  with  surety  or  sureties,  to 
the  judge  of  probate,  in  such  sum  as  the  judge  shall  order  with  con- 
dition as  follows: 

1.  To  make  a  true  inventory  of  all  the  real  estate,  and  of  all  the 
goods,  chattels,  rights  and  credits  of  the  ward,  that  shall  come  to  his 
possession  or  knowledge,  and  to  return  the  same  into  the  probate  court 
at  such  time  as  the  judge  shall  order; 

2.  To  dispose  of  and  manage  all  such  estate  and  effects  according  to 
law,  and  for  the  best  interest  of  the  ward,  and  faithfully  to  discharge 
his  trust  as  such  guardian; 

3.  To  render  an  account  on  oath,  of  the  property  in  his  hands,  in- 
cluding the  proceeds  of  all  the  real  estate  which  may  be  sold  by  him,  and 
of  the  management  and  disposition  of  all  such  property,  within  one 
year  after  his  appointment,  and  at  least  once  each  year  thereafter,  and 
at  such  other  times  as  the  judge  of  probate  shall  direct;  and 

4.  At  the  expiration  of  his  trust  to  settle  his  accounts  with  the 
judge  of  probate,  or  with  the  ward,  or  his  legal  representatives,  and  to 
pay  over  and  deliver  all  the  estate  and  effects  remaining  in  his  hands, 
or  due  from  him  on  such  settlement,  to  the  person  or  persons  who  shall 
be  lawfully  entitled  thereto. 

Section   8704.      (11560.)      Modified. 

Sec.  14.  Upon  the  taking  of  the  inventory,  required  by  the  preceding 
section,  the  estate  and  effects  comprised  therein  shall  be  appraised  by 
two  or  more  suitable  persons,  to  be  appointed  and  sworn  in  like  manner 
as  is  required  with  respect  to  the  inventory  of  the  estate  of  a  deceased 
testator  or  intestate :  Provided,  That  no  such  appraisal  need  be  had  if 
such  estate  shall  consist  entirely  of  money ;  and  every  guardian  shall 
account  for  and  dispose  of  the  personal  estate  of  the  ward,  in  like  man- 
ner as  is  directed  with  respect  to  executors  and  administrators. 

Section   8721.      (11577.)      No  sabstantial  change. 

Sec.  15.  The  word  ^^spendthrift,"  in  all  the  provisions  relating  to 
guardians  and  wards,  contained  in  this  or  any  other  statute,  is  in- 
tended to  include  every  person  who  is  liable  to  be  put  under  guardian- 
ship on  account  of  excessive  drinking,  gaming,  idleness  or  debauchery. 

Section  8785   (11591.)     No  change. 

Sec.  16.  After  the  order  for  notice  for  the  appointment  of  a  guard- 
ian for  a  spendthrift,  has  been  issued,  the  petitioner  may  cause  a  copy 
of  the  petition,  with  the  order  for  such  notice,  to  be  filed  in  the  office 
of  the  register  of  deeds  for  the  county,  and  if  a  guardian  shall  be  ap- 
pointed upon  such  application,  all  contracts,  except  for  necessaries  at 
reasonable  prices,  and  all  gifts,  sales  and  transfers  of  real  or  personal 
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estate,  made  by  such  spendthrift  after  the  filing  of  a  copy  of  such 
petition  and  order  as  aforesaid,  and  before  the  termination  of  the 
guai*dianship,  shall  be  utterly  void. 

Section  8714.      (11570.)      Modifled. 

Sec.  17.  When  a  guardian  shall  be  appointed  for  an  insane  person 
or  a  spendthrift,  the  judge  shall  make  an  allowance  to  be  paid  by  the 
guardian,  for  all  reasonable  expenses  incurred  by  the  ward  in  defending 
himself  against  the  petition. 

Section  8716.     (11571.)     Modified. 

Sec.  18.  Every  guardian  appointed  for  a  spendthrift  shall  have  the 
care  and  custody  of  the  person  of  the  ward,  and  the  management  of  all 
his  estate,  until  the  guardian  shall  be  legally  discharged. 

Section  8716.  (11072.)  No  Bubstantlal  change.  The  provisiota  relating  to  bond  is 
covered   by   section   thirteen. 

Sec.  19.  Every  guardian  appointed  under  the  provisions  of  this 
chapter,  whether  for  a  minor  or  any  other  person,  shall  pay  all  just 
debts  due  from  the  ward  and  all  expenses  incurred  by  any  county,  in  the 
care,  support  or  maintenance  of  such  ward,  upon  the  approval  of  the 
judge  of  probate,  out  of  his  personal  estate,  and  the  income  of  his  real 
estate,  if  suflBcient,  and  if  not,  then  out  of  his  real  estate,  upon  obtaining 
license  for  the  sale  thereof,  and  disposing  of  the  same  in  the  manner 
provided  by  law. 

Section  8717.      (11578.)      No  change. 

Sec.  20.  Every  such  guardian  shall  also  settle  all  accounts  of  the 
ward,  and  demand,  sue  for  and  receive  all  debts  due  to  him,  or  may, 
with  the  approbation  of  the  judge  of  probate,  compound  for  the  same, 
and  give  a  discharge  to  the  debtor,  on  receiving  a  fair  and  just  dividend 
of  his  estate  and  effects ;  and  he  shall  appear  for  and  represent  his  ward, 
in  all  legal  suits  and  proceedings,  unless  where  another  person  is  ap- 
pointed for  that  purpose  as  guardian  or  next  friend. 

Section  8718.     (11574.)     No  change. 

Sec.  21.  Nothing  contained  in  this  chapter  shall  impair  or  affect  the 
power  of  any  court  of  common  law,  probate  court,  court  of  chancery,  or 
court  of  a  justice  of  the  peace,  to  appoint  guardians  to  defend  the  in- 
terests of  minors  impleaded  in  such  court,  or  interested  in  any  matter 
there  pending,  nor  their  power  to  appoint  or  allow  any  person  as  next 
friend  for  a  minor,  to  commence,  prosecute  or  defend  any  suit  in  his 
behalf. 

Section  8708.     (11564.)     No  change. 

Sec.  22.  Every  guardian  shall  manage  the  estate  of  his  ward  frugally 
and  without  waste,  and  apply  the  income  and  profits  thereof,  as  far 
as  may  be  necessary,  for  the  comfortable  and  suitable  maintenance  and 
support  of  the  ward,  and  his  family,  if  there  be  any;  and  if  such  income 
and  profits  shall  be  insufficient  for  that  purpose,  tiie  guardian  may  sell 
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the  real  estate,  upon  obtaining  a  license  therefor  as  provided  by  law, 
and  shall  apply  the  proceeds  of  such  sale,  so  far  as  may  be  necessary, 
for  the  maintenance  and  support  of  the  ward,  and  his  family,  if  there 
be  any. 

Section   8710.      (11575.)      No  change. 

Sec.  23.  The  guardian  may  join  in  and  assent  to  a  partition  of  the 
real  estate  of  the  ward  in  the  cases,  and  in  the  manner  provided  by 
law,  and  he  may  also  assign  and  set  out  dower  in  the  said  estate  to 
any  widow  entitled  thereto. 

Section  8720.      (11576.)      No  change. 

Bec.  24.  The  judges  of  probate  in  their  respective  counties,  on  the 
application  of  a  guardian,  or  of  any  person  interested  in  the  estate  of 
any  ward,  after  such  notice  to  all  persons  interested  therein  as  the  judge 
of  probate  shall  direct,  may  authorize  or  require  the  guardian  to  sell 
and  transfer  any  stock  in  public  funds,  or  in  any  bank  or  other  cor- 
poration, or  any  other  personal  estate  or  effects  held  by  him  as  guard- 
ian, and  to  invest  the  proceeds  of  such  sale,  and  also  any  other  moneys 
in  his  hands,  in  real  estate,  or  in  any  other  manner  that  shall  be  most 
for  the  interest  of  all  concerned  therein;  and  the  said  probate  court 
may  make  such  further  orders,  and  give  such  directions,  as  the  case  may 
require,  for  managing,  investing  and  disposing  of  the  estate  and  effects 
in  the  hands  of  the  guardian. 

Section  8722.      (11578.)      No  change. 

Sec.  25.  When  any  guardian,  appointed  either  by  a  testator  or  the 
judge  of  probate,  shall  become  insane,  or  otherwise  incapable  of  dis- 
charging his  trust,  or  evidently  unsuitable  therefor,  or  shall  neglect  to 
perform  any  duty  imposed  on  him  by  law,  or  the  order  of  the  court, 
the  judge  of  probate,  after  notice  to  such  guardian,  and  all  others  in- 
terested, may  remove  him;  and  every  guardian  may,  upon  his  request, 
be  allowed  to  resign  his  trust,  when  it  shall  appear  to  the  judge  of 
probate  proper  to  allow  the  same;  and  upon  every  such  resignation  or 
removal,  and  upon  the  death  of  any  guardian,  the  judge  of  probate 
may  appoint  another  in  his  place. 

Section  8723.     (11579.)     Modified. 

Sec.  26.  The  marriage  of  any  female  who  is  under  guardianship, 
as  a  minor,  shall  terminate  such  guardianship  as  to  the  guardian^s  care 
and  custody  of  the  person  of  his  ward;  but  such  guardian  shall  con- 
tinue the  management  of  all  the  estate  of  his  ward  until  she  shall  ar- 
rive at  the  age  of  twenty-one  years,  unless  he  shall  be  sooner  discharged 
by  the  judge  of  probate;  and  the  guardian  of  any  minor,  spendthrift, 
insane  or  other  person,  may  be  discharged  by  the  judge  of  probate, 
when  it  shall  appear  to  him  on  application  of  the  ward,  or  otherwise, 
that  such  guardianship  is  no  longer  necessary.  And  the  probate  court 
shall  have  power  to  appoint  guardians  of  infant  married  women  on 
proper  application  therefor. 
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Sec.  27.  Upon  complaint  made  to  the  judge  of  probate  by  any  guard- 
ian, or  by  the  ward,  or  by  any  creditor  or  other  person  interested  in 
the  estate,  or  by  any  person  having  any  prospective  interest  therein,  ad 
heir  or  otherwise,  against  any  one  suspected  of  having  concealed,  em- 
bezzled or  conveyed  away  any  of  the  money,  goods  or  effects,  or  any  in- 
strument in  writing  belonging  to  the  ward,  the  judge  may  cite  and  ex- 
amine such  suspected  person,  and  proceed  with  him  as  to  such  charge, 
in  the  same  manner  as  is  provided  with  respect  to  persons  suspected 
of  concealing  or  embezzling  the  effects  of  a  deceased  testator  or  in- 
testate. 

Section  8728.      (11584.)     No  change. 

Sec.  28.  Every  guardian  of  a  person  residing  without  this  state  and 
having  an  estate  within  this  state,  shall  give  bond  to  the  judge  of  pro- 
bate, in  like  manner,  and  -with  the  like  condition,  as  is  hereinbefore  pro- 
vided with  respect  to  other  guardians,  excepting  that  the  provisions 
respecting  the  inventory,  the  disposal  of  the  estate  and  effects,  and  the 
account  to  be  rendered  by  the  guardian  shall  be  confined  to  such  estate 
and  effects  as  shall  come  to  his  hands  in  this  state. 

Section   8731.      (11587.)      No  change. 

Sec.  29.  The  guardianship  which  shall  be  first  lawfully  granted  of 
any  person  residing  without  the  state,  shall  extend  to  all  the  estate 
of  the  ward  within  the  same,  and  shall  exclude  the  jurisdiction  of  the 
probate  court  in  every  other  county. 

Section   8732.      (11588.)      No  change. 

Sec.  30.  Every  guardian  shall  be  allowed  the  amount  of  his  reason- 
able expenses  incurred  in  the  execution  of  his  trust,  and  he  shall  also 
have  such  compensation  for  his  services,  as  the  court  in  which  his  ac- 
counts are  settled,  shall  deem  to  be  just  and  reasonable. 

Section   8733.      (11589.)      No   change. 

Sec.  31.  When  an  account  is  rendered  by  two  or  more  joint  guard- 
ians, the  judge  of  probate  may,  in  his  discretion,  allow  the  same  upon 
the  oath  of  any  one  of  them. 

Section   8734.      (11590.)      No   change. 

Sec.  32.  Every  guardian  appointed  under  the  provisions  of  the  sixth 
subdivision  of  section  one  of  this  chapter,  shall  have  the  care  and  cus- 
tody of  the  person  of  his  ward,  and  upon  the  order  of  the  judge  of  pro- 
bate, may  cause  him  or  her  to  be  taken  to  and  restrained  in  any  suitable 
state  institution,  asylum,  hospital  for  medical  or  sanitary  treatment  or 
care,  or  hospital  for  the  insane. 

Section   4,   act   94,    1913.      No  change. 

Sec.  33.  Every  such  guardian  shall  at  least  once  in  each  year,  and 
as  often  as  required  by  the  judge  of  probate,  render  a  report  to  the 
judge  of  probate,  verified  by  his  oath,  showing  the  condition  of  his 
ward,  w^hat  medical  or  sanitary  treatment  or  care  he  or  she  has  been 
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subjected  to,  and  what  reason,  if  any,  there  is  for  the  continuance  of 
such  guardianship. 

Section  0,  act  94,   1018.     No  change. 

Sec.  34.  The  rate  of  charge  for  insane  patients,  and  the  rules  for  ad- 
mission of  insane  patients,  so  far  as  not  inconsistent,  shall  apply  to 
such  patients  as  are  committed  under  the  provisions  of  section  thirty- 
two  of  this  chapter. 

Section  6,  act  94.  1918.     Modified. 

Sec.  35.  In  all  cases  where  any  guardian  and  his  ward  may  both  be 
residents  of  any  other  state  or  territory  of  the  United  States,  and  such 
ward  may  be  entitled  to  property  of  any  description  in  this  state,  such 
guardian  on  producing  to  the  probate  court  or  other  court  of  competent 
jurisdiction  of  the  county  in  which  such  property  or  the  principal  part 
thereof  is  situated,  a  full  and  complete  transcript  from  the  records  of 
a  court  of  competent  jurisdiction  in  the  state  or  territory  in  which  he 
and  his  ward  reside,  duly  exemplified  or  authenticated,  showing  that 
he  has  been  appointed  guardian  of  such  ward,  and  that  he  has  given  a 
bond  and  security  in  the  state  or  territory  in  which  he  and  his  ward 
reside,  in  double  the  value  of  the  property  of  such  ward,  and  also  show- 
ing to  such  court  that  he  still  remains  such  guardian,  and  that  a  re- 
moval of  the  property  of  such  ward  will  not  conflict  with  the  terms  and 
limitations  attending  the  right  by  which  the  ward  o^ns  the  same,  or 
be  or  become  prejudicial  to  his  interest  therein,  then  such  transcript 
may  be  entered  of  record  in  such  court,  and  such  guardian  shall  be  en- 
titled to  receive  letters  or  a  certificate  of  guardianship  of  the  estate  of 
such  ward  from  such  court,  which  shall  authorize  him  to  demand,  sue 
for,  and  recover  any  such  property  and  remove  the  same  to  the  place 
of  residence  of  himself  and  his  ward;  and  such  court  may  order  any 
resident  guai'dian,  executor,  or  administrator  having  any  of  the  estate 
of  such  ward  to  deliver  the  same  to  such  non-resident  guardian:  Pro- 
vided, All  debts  in  favor  of  residents  or  citizens  of  this  state  known  to 
exist  against  such  estate,  whether  due  or  to  become  due,  have  been  first 
paid  or  payment  tendered:  And  Provided,  also,  that  the  benefit  of  this 
section  shall  not  extend  to  any  resident  of  any  state  or  territory  in 
which  a  similar  law  to  this  does  not  now  exist  or  may  not  hereafter  be 
passed. 

Section  8744.      (11595.)      No  substantial  change. 

Sec.  36.  The  preceding  section  shall  not  apply  to  any  case  where  the 
parent  of  the  ward,  being  a  resident  of  this  state  at  the  time  of  his 
death,  shall  have  appointed  by  last  will  and  testament  a  guardian  or 
guardians  for  said  ward,  and  which  guardian  or  guardians  are  still 
living  and  residing  in  this  state;  unless  the  assent  of  such  testamentary 
guardian  or  guardians  to  the  removal  of  said  property  shall  be  satis- 
factorily shown  to  the  court  to  which  application  shall  be  made  as 
hereinbefore  provided. 

Section  8745.      (11596.)      No  substantial  change. 
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Sbc.  37.  When  minors,  incompetent  or  other  persons  shall  have  had  a 
gaardian  duly  appointed  by  the  probate  court  of  any  county  in  this 
state,  and  such  ward  shall  have  become  a  resident  of  and  have  obtained 
a  legal  domicile  in  another  county,  a  guardian  may  be  appointed  over 
said  ward  by  the  probate  court  of  the  county  of  such  domicile.  Upon 
the  appointment  of  such  guardian,  the  guardian  first  appointed  shall 
account  to  the  guardian  appointed  in  the  new  domicile  of  the  ward, 
and  shall  turn  over  to  such  guardian  all  the  property  and  estate  in  his 
hands,  belonging  to  said  ward;  and  upon  such  accounting  and  turning 
over  of  all  such  property  and  estate,  he  shall  be  discharged  as  such 
guardian. 

A  part  of  section  1  of  act  195,  1911,    (11601)   with  additions. 
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CHAPTER  LIX. 

OF  THE  SALE  OF  LANDS  BY  EXBOl  TORS,  ADMINI8TBATOBS  AND  GT'ARDIANS. 

Section  1.  Ileal  estate  of  a  deceased  person  or  any  interest  therein, 
may  be  sold  upon  petition  of  the  executor  or  administrator  under  license 
of  the  [U'obate  court  in  the  following  cases: 

1.  When  it  shall  appear  to  the  court  that  the  personal  estate  of  a 
deceased  person  in  the  hands  of  his  executor  or  administrator  is  in- 
sufficient to  i)ay  the  debts  of  the  decease<l  and  the  charges  of  administer- 
ing his  estate,  or  whenever  it  shall  appear  to  the  court  that  it  is  for 
the  best  interest  of  all  persons  interested  in  the  estate  that  his  real 
estate  or  some  part  thereof  be  sold  for  such  purpose  in  lieu  of  disjwsing 
of  the  pers(mal  estate; 

2.  When  it  shall  appear  to  the  court  that  a  sale  of  such  real  estate 
is  necessary  to  preserve  the  estate  or  to  prevent  a  sacrifice  thereof,  or  to 
carry  out  the  provisions  of  a  will ; 

II,  When  a  testator  shall  have  given  any  legacy  by  will  that  is 
effectual  to  pass  or  charge  real  estate,  and  his  personal  property  is  in- 
sufficient to  pay  such  legacy,  together  with  his  debts  and  charges  of 
administration; 

4.  When  a  testator  shall  have  given  real  estate  to  two  or  more  per- 
sons, or  when  a  person  shall  have  died  intestate,  and  it  shall  appear  to 
the  court  that  it  is  necessary  or  will  be  for  the  best  interests  of  the 
persons  interested  in  said  real  estate  as  such  devisees,  legatees  or  heirs, 
to  sell  the  same  for  the  purpose  of  distribution:  Provided,  That  appli- 
cation under  this  subdivision  shall  be  approved  in  writing  by  the  per- 
sons owning  a  majority  in  interest  of  the  real  estate  proposed  to  be 
sold,  which  ap])roval  may  be  given  by  the  guardians  of  persons  under 
guardianship.  In  case  of  sale  under  any  of  the  subdivisions  of  this 
section  the  widow,  if  any,  shall  not  be  entitled  to  a  greater  interest  in 
the  estate  than  she  would  have  received  had  such  real  estate  been  dis- 
tributed instead  of  being  sold:  Provided,  further,  That  if  it  shall  he 
made  to  appear  to  the  probate  ccmrt  that  i)ersons  owning  a  majority  in 
interest  of  the  real  estate  proposed  to  l)e  sold  are  desirious  of  having 
such  real  estate  sold  for  any  of  the  purposes  or  reasons  set  forth  in 
this  secticm,  and  the  executor  or  administrator  neglects  or  refuses  to 
petition  for  the  sale  as  above  provided,  then  and  in  such  cases  the  court 
shall  entertain  a  petition  for  such  purjmse  from  perscms  owning  a  ma- 
jority in  interest  of  such  real  estate  and  the  court  may  license  such 
sale  and  make  such  order  in  the  same  manner  as  if  petitioned  by  the 
executor  or  administrator;  and  thereup^m  it  shall  be  the  duty  of  sucb 
executor  or  administrator  to  tile  a  bond  and  make  such  sale  in  the  same 
manner  as  if  petition  for  such  sale  had  been  originally  made  by  the 
executor  or  administrator,  and  the  neglect  or  refusal  of  such  executor 
or  administrator  to  perform  such  order  shall  constitute  sufficient  cause 
for  removal. 

Section    1,   net   1!0J>,    imm    (irjHTi    as  amendod   by  act   162,    1911. 
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Sec.  2.  The  real  estate  or  any  interest  therein  of  any  person  under 
guardianship  may  be  sold  under  license  of  the  probate  court  in  the 
following  cases : 

1.  When  the  personal  property  of  such  person  is  insufficient  to  pay 
his  just  debts,  together  with  the  charges  of  managing  his  estate ; 

2.  When  the  personal  property  of  such  person  is  insufficient  to  pay 
the  expenses  incurred  by  any  county  or  by  the  state  in  the  care,  support 
or  maintenance  of  such  person,  together  with  the  charges  of  managing 
his  estate. 

3.  When  the  income  of  the  estate  of  any  person  under  guardianship . 
is  insufficient  to  maintain  the  ward  and  his  family,  or  to  educate  the 
ward  when  a  minor,  or  the  children  of  such  ward; 

4.  When  it  shall  appear  to  the  court  that  it  would  be  for  the  benefit 
of  the  ward  that  his  real  estate  or  any  part  thereof  be  sold  and  the  pro- 
ceeds thereof  reinvested. 

Section  2,   act  209,   1909.      (11288.)     No  change. 

Sec.  3.  In  order  to  obtain  such  license,  the  executor,  administrator 
or  guardian  shall  present  a  petition  to  the  probate  court  from  which  he 
received  his  appointment,  setting  forth  the  facts  upon  which  such  appli- 
cation is  based.  Such  petition  shall  be  verified  by  the  oath  of  the  party 
presenting  the  same.  If  such  facts  appear  by  the  petition,  as  if  true, 
would  justify  the  granting  of  the  order  applied  for,  the  judge  of  probate 
shall  thereupon  make  an  order  directing  all  persons  interested  in  the 
estate,  to  appear  before  him  at  a  time  and  place  therein  to  be  specified, 
not  less  than  three  weeks,  and  not  more  than  six  weeks  from  the  time 
of  making  such  order,  to  show  cause  why  a  license  should  not  be  granted 
to  the  executor,  administrator  or  guardian  applying  therefor,  to  sell 
such  real  estate,  or  so  much  thereof  as  shall  be  necessary  and  proper 
for  the  purposes  set  forth  in  the  petition. 

Merges  sections  9079    (11232)    9080    (11233)    and  9146    (11297).     Modified. 

Sec.  4.  A  copy  of  such  order  to  show  cause  shall  be  served  on  all 
persons  interested  in  the  estate  at  least  fourteen  days  before  the  time 
appointed  for  hearing  the  petition,  in  the  manner  provided  in  section 
nine  of  chapter  fifty-two  of  this  act:  Provided,  however,  If  all  persons 
interested  in  the  estate  shall  signify  in  writing  their  assent  to  such  sale, 
the  notice  may  be  dispensed  with. 

Merges   sections  9081    (11234)    and   9155    (11305).     Modified. 

Sec.  5.  All  those  who  are  next  to  kin,  and  heirs  apparent  or  pre- 
sumptive of  the  ward,  and  except  in  case  of  minors,  the  superintendents 
of  the  poor  of  the  county  of  which  the  ward  is  an  inhabitant,  or  in 
which  he  resides,  shall  be  considered  as  interested  in  the  estate,  and  may 
appear  as  such  and  answer  to  the  petition  of  the  guardian;  and  when 
personal  notice  of  the  time  and  place  of  hearing  the  petition  is  required 
to  be  given,  they  shall  be  notified  as  persons  interested,  according  to  the 
provisions  respecting  similar  sales  as  contained  in  this  chapter. 

Merges  sections  9118  (11271),  9119  (11272),  9147  (11298)  and  9148  (11299). 

Sbc.  6.    The  judge  of  probate,  at  the  time  and  place  appointed  in 
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such  order,  or  at  such  other  time  as  the  hearing  shall  be  adjourned  to, 
upon  proof  of  the  due  service  or  publication  of  a  copy  of  the  order,  or 
upon  filing  the  consent  in  writing  to  such  sale  of  all  the  persons  inter- 
ested, shall  proceed  to  the  hearing  of  such  petition,  and  if  such  consent 
be  not  filed,  shall  hear  and  examine  the  allegations  and  proofs  of  the 
petitioner,  and  of  all  persons  interested  in  the  estate,  who  shall  think 
proper  to  oppose  the  application. 

Merges   sections  9082    (11235)    and   9150    (11300). 

Sec.  7.  The  executor,  administrator  or  guardian  may  be  examined 
on  oath,  and  witnesses  may  be  produced  and  examined  by  either  party, 
and  process  to  compel  their  attendance  and  testimony  may  be  issued 
by  the  judge  of  probate,  in  the  same  manner,  and  with  the  like  effect  as 
in  other  cases. 

Merges    sections    9083    (11236)    and   9161    (11301). 

Sbc.  8.  If  it  shall  appear  to  the  court  that  it  is  necessary  to  sell  a 
part  of  the  real  estate,  and  that  by  a  sale  of  such  part  the  residue  of  the 
estate,  or  some  specific  part  or  piece  thereof,  would  be  greatly  injured, 
said  court  may  authorize  the  sale  of  the  whole  estate,  or  of  such  part 
thereof  as  may  be  judged  necessary,  and  most  for  the  interest  of  all  con- 
cerned. 

Section  0084.      (11237.)      No  change. 

Sec.  9.  In  all  cases,  the  order  of  the  court  granting  a  license  for  the 
sale  of  real  estate,  shall  specify  therein  the  purpose  for  which  such  sale 
is  authorized. 

New  section. 

Sec.  10.  No  license  to  sell  real  estate  of  a  deceased  person  shall  be 
granted,  if  any  of  the  persons  interested  in  the  estate  shall  give  bond 
to  the  judge  of  probate,  in  such  sum  and  with  such  sureties  as  he  shall 
direct  and  approve,  with  condition  to  pay  all  the  debts,  and  the  expenses 
of  administration,  so  far  as  the  goods  and  chattels,  rights  and  credits 
of  the  deceased  shall  be  insufficient  therefor,  within  such  hme  as  the 
judge  of  probate  shall  direct. 

Section  9087.      (11240.)     No  substantial   change. 

Sec.  11.  The  bond  mentioned  in  the  preceding  section,  shall  be  for 
the  security,  and  may  be  prosecuted  for  the  benefit  of  the  creditors,  as 
well  as  the  executor  or  administrator. 

Section  9088.     (11241.)     No  change. 

Sec.  12.  If  the  judge  of  probate  shall  be  satisfied,  after  a  full  hear- 
ing upon  the  petition,  and  an  examination  of  the  proofs  and  all^ations 
of  the  parties  interested,  that  a  sale  of  the  whole  or  some  portion  of  the 
real  estate  is  necessary  for  the  purposes  set  forth  in  such  petition,  or  if 
sufch  sale  be  assented  to  by  all  persons  interested,  he  shall  thereupon 
make  an  order  of  sale,  authorizing  the  executor  or  administrator  to  sell 
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the  whole,  or  so  much,  and  such  part  of  the  real  estate  described  in  the 
petition,  as  he  shall  judge  necessary  or  beneficial. 

Section   0080.      (11242.)      Modified. 

Sbc.  13.  The  order  shall  specify  the  lands  to  be  sold,  and  the  judge 
of  probate  may  therein  direct  the  order  in  which  several  tracts,  lots  or 
parcels,  shall  be  sold ;  and  if  it  appear  that  any  part  of  such  real  estate 
has  been  devised,  and  not  charged  in  such  devise  with  the  payment  of 
debts,  the  judge  of  probate  shall  order  that  part  descended  to  heirs  to 
be  sold  before  that  so  devised;  and  if  it  appear  that  any  lands  devised 
or  descended  have  been  sold  by  the  heirs  or  devisees,  then  the  lands  in 
their  hands  remaining  unsold  shall  be  ordered  to  be  first  sold. 

Section  0000.      (11243.)      No  change. 

Sec.  14.  Every  executor,  administrator  or  guardian  authorized  to 
sell  real  estate  as  provided  in  this  chapter,  shall,  before  making  such 
sale,  take  and  subscribe  an  oath  before  the  judge  of  probate,  or  some 
other  oflBcer  authorized  to  administer  oaths,  that  in  disposing  of  the  real 
estate  which  he  is  licensed  to  sell,  he  will  exert  his  best  endeavors  to 
dispose  of  the  same  in  such  manner  as  will  be  most  for  the  advantage 
of  all  persons  interested;  which  oath  shall  be  filed  with  the  judge  of 
probate  before  confirmation  of  the  sale. 

A  merger  of  sections  0000   (11252),  0125   (11278),  0154   (11304)   and  0150   (11800). 

Se)C.  15.  In  all  cases  where  license  is  granted  for  the  sale  of  real 
estate,  the  judge  of  probate  shall  require  a  further  bond  from  the  execu- 
tor, administrator  or  guardian  with  sufficient  sureties,  conditioned  to 
account  for  all  the  proceeds  of  the  sale  of  such  real  estate ;  all  of  such 
proceeds  shall  be  deemed  assets  in  the  hands  of  the  executor,  adminis- 
trator or  guardian,  in  like  manner  as  if  the  same  had  been  originally 
part  of  the  goods  and  chattels  of  the  deceased,  and  the  sureties  on  his 
administration  bond  shall  be  accountable  and  chargeable  therefor,  as 
well  as  the  sureties  on  such  additional  bond. 

A   merger   of  sections   9085    (11238),  0086    (11230)    and  0153    (11303).     Modified. 

Sdc.  16.  Upon  the  making  of  such  order,  and  the  filing  with  the 
judge  of  probate  of  such  bond  as  is  required  by  the  provisions  of  this 
chapter,  a  certified  copy  of  the  order  of  sale  shall  be  delivered  by  the 
judge  of  probate  to  the  executor,  administrator  or  guardian,  who  shall 
thereupon  be  authorized  to  sell  the  real  estate  as  therein  directed,  with- 
in one  year  after  the  making  of  the  order,  but  not  after  that  period. 

A  merger  of  sections  0001    (11244)   and  0156    (11806). 

Sbc.  17.  License  to  sell  real  estate,  as  provided  in  this  chapter,  may 
extend  to  the  reversion  of  the  dower  of  the  widow  of  a  deceased  person, 
and  if  such  reversion  be  not  sold  with  the  other  real  estate,  it  may  be 
sold  after  the  expiration  of  the  widow's  term. 

SectioD  0002.      (11245.)      No  change. 

Sbc.  18.  When  a  sale  is  ordered,  notice  of  the  time  and  place  of  hold- 
ing the  same  shall  be  posted  up  in  three  of  the  most  public  places  in 
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the  township  or  ward  in  which  the  land  is  situated  at  least  six  we^ 
before  the  sale,  and  shall  be  published  once  in  each  week  for  six  weeks 
successively  next  before  such  sale  in  a  newspaper  printed  and  circulated 
in  the  same  county  if  there  be  one,  and  if  there  be  none,  then  in  such 
newspaper  as  the  court  may  direct,  in  which  notice  the  lands  and  tene- 
ments to  be  sold  shall  be  described  with  comnion  certainty. 

Section    9093.      (11246.)      No   change. 

Sb>c.  19.  If,  at  the  time  appointed  for  any  such  sale,  the  executor, 
administrator  or  guardian  shall  deem  it  for  the  interest  of  all  persons 
concerned  therein  that  the  sale  should  be  postponed,  he  may  adjourn 
the  same  from  time  to  time,  not  exceeding  in  all  three  months. 

Section  0101.      (11254.)     Modified. 

Sbjc.  20.  In  case  of  such  adjournment,  notice  thereof  shall  be  given  bv 
a  public  declaration  at  the  time  and  place  first  appointed  for  the  sale; 
and  if  the  adjournment  shall  be  for  more  than  one  day,  further  notice 
shall  be  given  by  posting  or  publishing  the  same,  or  both,  as  the  time 
and  circumstances  may  admit. 

Section  0102.     (11256.)      No  change. 

Se>c.  21.  An  affidavit  of  the  executor,  administrator  or  guardian,  or 
of  some  other  person  having  knowledge  of  the  fact,  that  notice  of  any 
such  sale  was  given  as  provided  in  this  chapter,  being  made  before  the 
judge  of  probate,  or  some  other  officer  authorized  to  administer  oaths, 
and  filed  and  recorded  in  the  probate  court,  together  with  a  copy  of  the 
notice,  shall  be  admitted  as  evidence  of  the  time,  place  and  manner  of 
giving  the  notice. 

Section   9100.      (11253.)      Modified. 

Sec.  22.  If  it  shall  appear  to  the  judge  of  probate  that  the  sale  was 
legally  made  and  fairly  conducted,  and  that  the  sum  bid  was  not  dis- 
proportionate to  the  value  of  the  property  sold,  or  if  dispropor- 
tionate, that  a  greater  sum  as  above  specified  cannot  be  obtained,  he 
shall  make  an  order  confirming  such  sale,  and  directing  conveyances  to 
be  executed,  but  if  the  purchaser  shall  for  a  period  of  twenty  days  there- 
after neglect  to  pay  or  cause  to  be  paid  the  sum  bid  at  such  sale,  the 
court  may  in  its  discretion  revoke  such  confirming  order,  and  vacate 
such  sale  upon  the  application  of  the  executor,  administrator  or  guard- 
ian, making  such  sale,  and  after  such  notice  to  the  purchaser  as  the 
probate  court  may  direct  and  shall  thereupon  direct  another  sale  to  be 
had  of  which  notice  shall  be  given,  and  the  sale  shall  in  all  respects  he 
conducted  as  if  no  previous  sale  had  taken  place. 

Section  9098.      (11251.)      Modified. 

Sec.  23.  No  order  for  the  confirmation  of  any  report  of  sale  of  real 
estate  by  an  executor,  administrator  or  guardian,  shall  be  made  until 
at  least  eight  days  after  filing  such  report,  unless  all  parties  inter- 
ested in  the  estate  shall  in  person,  by  attorney  or  guardian,  consent  in 
writing  to  such  confirmation,  or  unless,  in  the  opinion  of  the  court,  such 
delay  shall  be  clearly  injurious  to  the  estate.     Any  person  interested 
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therein  desiring  to  object  to  such  confirmation  may  file  objections   in 
writing  setting  forth  the  reasons  therefor. 

New  section.     Follows  probate  rule  No.  8. 

Sec.  24.  Such  sale  shall  be  in  the  county  where  the  lands  are  situ- 
ated, at  public  vendue,  between  the  hours  of  nine  o'clock  in  the  morning, 
and  the  setting  of  the  sun  the  same  day. 

Section  9094.      (11247.)     No  change. 

Sec.  25.  The  executor  or  administrator  making  the  sale,  and  the 
guardian  of  any  minor  heir  of  the  deceased,  shall  not  directly  or  in- 
directly purchase,  or  be  interested  in  the  purchase  of  any  part  of  the 
real  estate  so  sold,  and  all  sales  made  contrary  to  the  provisions  of  this 
section  shall  be  void;  but  this  section  shall  not  prohibit  any  such  pur- 
chase by  a  guardian  for  the  benefit  of  his  ward. 

SecUon  9095.  (11248.)  No  change. 

Sec.  26.  On  such  sale,  the  executor,  administrator  or  guardian  may 
give  such  length  of  credit,  not  exceeding  three  years,  and  for  not  more 
than  two  thirds  of  the  purchase  money,  as  shall  seem  best  calculated 
to  produce  the  highest  price,  and  shall  have  been  directed,  or  shall  be 
approved  by  the  judge  of  probate,  and  shall  secure  the  moneys  for  which 
credit  is  given,  by  a  bond  of  the  purchaser,  and  by  a  mortgage  of  the 
premises  sold,  with  interest  payable  semi-annually. 

Section  9096.      (11249.)      Modified. 

Sec.  27.  The  executor,  administrator  or  guardian  making  any  sale 
shall  immediately  make  a  return  of  his  proceedings,  upon  the  order  of 
sale  in  pursuance  of  which  it  is  made,  to  the  judge  of  probate  granting 
the  same,  who  shall  examine  the  proceedings,  and  may  also  examine  such 
executor  or  administrator,  or  any  other  person  on  oath,  touching  the 
same;  and  if  he  shall  be  of  opinion  that  the  proceedings  were  unfair, 
or  that  the  sum  bid  is  disproportionate  to  the  value,  and  that  a  sum 
exceeding  such  bid,  at  least  ten  per  cent  exclusive  of  the  expenses  of  a 
new  sale,  may  be  obtained,  he  shall  vacate  such  sale  and  direct  another 
to  be  had;  of  which  notice  shall  be  given,  and  the  sale  shall  be  in  all 
respects  conducted  as  if  no  previous  sale  had  taken  place. 

Section  9097.     (11250.)      Modified. 

Sec.  28.  If  a  deceased  person  at  the  time  of  his  death,  or  a  person 
under  guardianship  at  the  time  of  the  appointment  of  his  guardian,  was 
possessed  of  a  contract  for  the  purchase  of  land,  his  interest  in  such 
land  and  under  such  contract  may  be  sold  on  the  application  of  his 
executor,  administrator  or  guardian,  in  the  same  cases  and  in  the  same 
manner  as  if  he  had  died  seized  of  such  land,  or  as  if  he  had  been  seized 
thereof  in  fee  at  the  time  of  the  appointment  of  such  guardian;  and 
the  same  proceedings  may  be  had  for  that  purpose,  as  are  prescribed  in 
this  chapter  in  such  cases,  except  as  hereinafter  provided. 

Section   9104.      (11257.)      Modified. 
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Sbc.  29.  Such  sale  shall  be  made  subject  to  all  payments  that  may 
thereafter  become  due  on  such  contract ;  and  if  there  be  any  such  pay- 
ments thereafter  to  become  due,  such  sale  shall  not  be  confirmed  by  the 
judge  of  probate,  until  the  purchaser  shall  execute  a  bond  to  the  executor, 
administrator  or  guardian,  for  his  benefit  and  indemnity  and  for  the 
benefit  and  indwnnity  of  the  persons  entitled  to  the  interest  of  the  de- 
ceased in  the  lands  so  contracted  for,  in  double  the  whole  amount  of 
payments  thereafter  to  become  due  on  such  contract,  with  such  sureties 
as  the  judge  of  probate  shall  approve. 

Section    9105.      (11258.)      Modified. 

Sbc.  30.  Such  bond  shall  be  conditioned  that  such  purchaser  will 
make  all  payments  for  such  land  that  shall  become  due  after  the  date 
of  such  sale,  and  will  fully  indemnify  the  executor,  administrator  or 
guardian,  and  the  persons  so  entitled,  against  all  demands,  costs, 
charges  and  expenses,  by  reason  of  any  covenant  or  agreement  contain- 
ed in  such  contract;  but  if  there  be  no  payment  thereafter  to  become 
due  on  such  contract,  no  bond  shall  be  required  of  the  purchaser. 

Section  9106.      (11259.)     Modified. 

Sec.  31.  Upon  the  confirmation  of  such  sale,  the  executor,  adminis- 
trator or  guardian  shall  execute  to  the  purchaser  an  assignment  of  such 
contract,  which  assignment  shall  vest  in  such  purchaser,  his  heirs  and 
assigns,  all  the  rights,  remedies,  interest  and  title  of  the  original  v^i- 
dee,  or  his  heirs  or  assigns  in  said  contract,  or  the  lands  so  sold. 

Section   9107.      (11260.)      Modified. 

Sec.  32.  'Rie  proceeds  of  every  such  sale  shall  be  disposed  of  in  aW 
respects  in  the  same  manner  as  the  proceeds  of  the  sale  of  lands  in  other 
cases. 

Section   9108.      (11261.)      Modified. 

Sbc.  33.  All  sales  and  conveyances  of  land  made  by  executors,  ad- 
ministrators or  guardians,  pursuant  to  the  provisions  of  this  chapter, 
shall  be  subject  to  all  charges  thereon,  by  mortgage  or  otherwise;  and 
in  case  the  estate  shall  be  in  any  way  liable  for  the  amount  secured  by 
any  such  mortgage,  or  for  any  such  charge,  such  sale  shall  not  be  con- 
firmed by  the  judge  of  probate,  until  the  purchaser  shall  execute  a  bond 
to  the  executor,  administrator  or  guardian,  as  required  in  this  chapter 
in  the  case  of  the  sale  of  a  contract  for  the  purchase  of  land,  on  which 
payments  are  to  become  due. 

Section   9109.      (11262.)      Modified. 

Sec.  34.  When  an  executor,  administrator  or  guardian  shall  be  ap- 
pointed in  any  other  state,  or  in  any  foreign  country,  on  the  estate  of 
any  person  dying  or  residing  out  of  this  state,  and  no  executor,  ad- 
ministrator or  guardian  thereon  shall  be  appointed  in  this  state,  the 
foreign  executor,  administrator  or  guardian  may  file  an  authenticated 
copy  of  his  appointment  in  the  probate  court  of  any  county  in  which 
there  may  be  any  real  estate  of  the  deceased,  or  of  the  ward. 

A   merger  of  sections  9110    (11263),  9120    (11273)    and  9157    (11807). 
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Sec.  35.  Upon  filing  such  authenticated  copy  of  his  appointmait, 
such  foreign  executor,  administrator  or  guardian  may  be  licensed  by 
the  same  probate  court  to  sell  real  estate,  in  the  same  manner,  and  upon 
the  same  terms  and  conditions,  as  are  prescribed  in  the  case  of  an 
executor,  administrator  or  guardian  appointed  in  this  state,  and  upon 
giving  a  like  bond,  excepting  in  the  particulars  in  which  a  different  pro- 
vision is  hereinafter  made. 

Merges  sections  9111    (11264),  9121    (11274)    and  9158    (11308).     Modified. 

SjEc.  36.  In  all  cases  of  a  sale  by  any  executor,  administrator  or 
guardian,  of  part  or  the  whole  of  the  real  estate  of  his  testator,  intestate 
or  ward,  under  a  license  granted  by  any  probate  court,  by  virtue  of  the 
provisions  of  this  chapter,  whether  such  executor,  administrator  or 
guardian  was  appointed  in  this  state  or  elsewhere,  the  surplus  of  the 
proceeds  of  the  sale,  remaining  on  the  final  settlement  of  the  accoimts, 
shall  be  considered  as  real  estate,  and  disposed  of  among  the  persons, 
and  in  the  same  proportions,  as  the  real  estate  would  have  been  by  the 
laws  of  this  state,  if  it  had  not  been  sold. 

Section   9124.      (11277.)      No  change. 

Sec.  37.  If  any  person  shall  appear  and  object  to  the  granting  of  any 
license  prayed  for  under  the  provisions  of  this  chapter,  by  an  executor, 
administrator  or  guardian,  and  if  it  shall  appear  to  the  court,  either 
that  the  petition,  or  the  objection  thereto,  is  unreasonable,  the  court  may, 
in  its  discretion,  award  costs  to  the  party  prevailing,  and  may  enforce 
the  payment  thereof. 

Section  9126.     (11279.)     No  change. 

Sec.  38.  In  case  of  an  action  relating  to  any  estate  sold  by  an 
executor,  administrator  or  guardian,  in  which  an  heir  or  other  person 
claiming  under  the  deceased,  or  in  which  the  ward  or  any  person  claim- 
ing under  him,  shall  contest  the  validity  of  the  sale,  it  shall  not  be 
avoided  on  account  of  any  irregularity  in  the  proceedings,  provided- it 
shall  appear; 

1.  That  the  executor,  administrator  or  guardian  was  licensed  to 
make  the  sale  by  the  probate  court  having  jurisdiction ; 

2.  That  he  gave  a  bond  which  was  approved  by  the  judge  of  probate, 
in  case  a  bond  was  required  upon  granting  a  license; 

3.  That  he  took  the  oath  prescribed  in  this  chapter; 

4.  That  he  gave  notice  of  the  time  and  place  of  sale,  as  in  this  chap- 
ter, prescribed;  and, 

5.  That  the  premises  were  sold  accordingly,  and  the  sale  confirmed 
by  the  court,  and  that  they  are  held  by  one  who  purchased  them  in  good 
faith:  Provided^  That  in  all  cases  where  any  person,  or  those  under 
whom  he  holds,  has  been  in  actual  possession  of  any  lands  or  premises 
for  the  period  of  ten  years,  holding  and  claiming  under  and  by  virtue 
of  a  deed  executed  by  any  executor,  administrator  or  guardian,  such 
deed  shall  be  prima  facie  evidence  of  the  regularity  of  all  the  proceed- 
ings from  and  including  the  application  to  sell  such  lands  or  premises, 
to  the  date  and  execution  of  the  deed,  inclusive. 


Merges  sections  9129    (11289)   and  9168   (11313). 
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Sbsc.  39.  If  the  validity  of  a  sale  made  by  an  executor,  administrator 
or  guardian,  shall  be  drawn  in  question  by  any  person  claiming  ad- 
versely to  the  title  of  the  deceased  testator,  or  intestate,  or  of  the  ward 
or  claiming  under  any  title  that  is  not  derived  from  or  through  the  de- 
ceased person  or  the  ward,  the  sale  shall  not  be  held  void  on  account 
of  any  irregularity  in  the  proceedings:  Provided,  It  shall  appear  that 
the  executor,  administrator  or  guardian  was  licensed  to  make  the  sale 
by  a  probate  court  having  jurisdiction,  and  that  he  did  accordingly 
execute  and  acknowledge,  in  legal  form,  a  deed  for  the  conveyance  of 
the  premises. 

Section   9131.      (11284.)      No   change. 

Rec.  40.  If  there  shall  be  any  neglect  or  misconduct  in  the  proceed- 
ings of  the  executor,  administrator  or  guardian,  in  relation  to  such  sale, 
by  which  any  person  interested  in  the  estate  shall  suffer  damages,  such 
aggrieved  party  may  recover  the  same  in  a  suit  on  the  probate  bond, 
or  otherwise,  as  the  case  may  require. 

Section  9130.     (11283.)     No  change. 

Hec.  41.  Any  executor,  administrator  or  guardian,  who  shall  fraudu- 
lently sell  any  real  estate  of  his  testator,  intestate  or  ward,  contrary  to 
the  provisions  of  this  chapter,  shall  be  liable  in  double  the  value  of  the 
land  sold,  as  damages  to  be  recovered  in  an  action  on  the  case  by  the 
person  having  an  estate  of  inheritance  therein. 

Section  9132.      (11285.)      No  change. 

PRIVATE    SALE. 

Sec.  42.  In  any  case  where  license  to  sell  real  estate  is  applied  for, 
the  judge  of  probate  may,  in  his  discretion,  after  due  notice  to  all  per- 
sons interested  as  required  by  this  chapter,  and  after  taking,  or  causing 
to  be  taken,  the  testimony  of  two  or  more  credible  and  disinterested  free- 
holders, under  oath  in  writing  administered  by  said  judge  of  probate  or 
by  the  judge  of  probate  of  the  county  in  which  the  real  estate  is  situated, 
grant  a  license  to  the  executor,  administrator  or  guardian  to  dispose 
of  said  real  estate  at  private  sale,  at  the  highest  price  obtainable,  not 
less  than  the  value  thereof,  as  determined  by  said  judge  of  probate, 
which  sale  shall  be  confirmed  and  approved  by  said  judge  of  probate 
before  any  deed  passing  the  title  to  said  real  estate  so  sold  at  private 
sale  shall  be  valid  and  effectual :  Provided,  That  said  freeholders  shall 
be  well  known  to  the  judge  taking  such  testimony  to  be  credible  wit- 
nesses and  when  taken  by  a  judge  not  having  the  estate  in  charge  shall 
be  paid  for  and  transmitted  the  same  as  depositions  in  other  courts, 
and  in  either  case  such  testimony  shall  be  filed  and  kept  with  other 
papers  relating  to  the  sale  of  said  real  estate:  And  Provided,  further, 
That  the  provisions  of  this  chapter  relating  to  the  oath  and  bond  of 
the  executor,  administrator  or  guardian  before  a  sale  shall  be  applicable 
to  sales  under  the  provisions  of  this  section,  and  all  other  provisions  of 
this  chapter,  except  where  plainly  inapplicable,  shall  be  applicable  to 
sales  under  this  section. 


Section  9133    (11286)    as  atnonded  by  act   261,    1905,     No  change. 
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Sec.  43.  If  the  estate  of  a  ward  is  sold  for  a  purpose  mentioned  in 
the  first  three  subdivisions  of  section  two  of  this  chapter,  the  guardian 
shall  apply  the  proceeds  of  the  sale  to  such  purpose,  so  far  as  necessary, 
and  shall  put  out  the  residue,  if  any,  on  interest,  or  invest  it  in  the  best 
manner  in  his  power,  until  the  capital  shall  be  wanted  for  the  main- 
tenance of  the  ward  and  his  family,  or  for  the  education  of  the  ward 
when  a  minor,  or  the  children  of  such  insane  person  or  spendthrift,  in 
which  case  the  capital  may  be  used  for  that  purpose,  as  far  as  may  be 
necessary,  in  like  nianner  as  if  it  had  been  personal  estate  of  the  ward. 

Section  0148.     (11294.)     No  substantial  change. 

Sbc.  44.  If  the  estate  is  sold  for  the  purpose  of  putting  out  or  in- 
vesting the  proceeds,  as  provided  in  the  fourth  subdivision  of  the  second 
section  of  this  chapter,  the  guardian  shall  make  the  investment  accord- 
ing to  his  best  judgment,  or  in  pursuance  of  any  order  that  may  be  made 
by  the  probate  court. 

Section  9144.      (11295.)      No   substantial   change. 

SALE    or    HOMESTEADS    FOB    PAYMENT    OP    DEBTS,    AND    EXPENSES    OF    ADMIN- 
ISTERING   ESTATES. 

Sbc.  45.  Whenever  application  shall  be  made  to  a  probate  court  for 
an  order  to  sell  the  real  estate  of  a  deceased  person  or  a  person  under 
guardianship  for  the  purpose  of  paying  his  debts  or  the  expenses  of  ad- 
ministering his  estate  it  shall  be  the  duty  of  the  court  to  ascertain  and 
determine,  at  the  hearing  of  such  application,  what^  if  any,  of  such  real 
esate  in  fact  constituted  the  homestead  of  the  deceased  at  the  time  of  his 
death,  or  at  the  time  of  the  appointment  of  such  guardian,  and  to  fix,  by 
its  decree,  the  location  and  description  thereof  without  reference  to  its 
value,  but  not  exceeding  in  extent  the  quantity  exempted  by  law  from 
the  payment  of  debts.  If  it  shall  appear  at  the  hearing  of  such  applica- 
tion that  there  is  real  estate  not  included  in  the  homestead  as  thus  de- 
creed that  may  be  used  for  the  payment  of  debts,  the  same  shall  be  first 
sold  and  the  proceeds  thereof  applied  according  to  law.  If  it  shall  ap- 
pear that  there  is  no  real  estate  other  than  that  thus  decreed  to  be  the 
homestead  that  may  be  used  for  the  payment  of  debts,  or,  if  the  proceeds 
of  the  sale  of  the  real  estate,  other  than  such  homestead,  shall,  upon 
the  report  and  approval  of  such  sale,  prove  insuflScient  for  the  purposes 
thereof,  the  probate  court  may  order  the  sale  of  the  homestead,  or  a 
division  of  the  same  and  the  sale  of  a  portion  thereof,  under  the  cir- 
cumstances and  in  the  manner  hereinafter  provided. 

Section  9184.      (13081.)     Modified. 

Sec.  46.  Before  a  sale  or  division  of  the  homestead  is  ordered  it  shall 
be  examined  and  appraised  by  three  disinterested  persons,  who  shall  bel 
appointed  by  the  probate  judge  and  who  shall  be  sworn  to  the  faithful 
discharge  of  their  trust.  The  persons  so  appointed  shall,  with  reason- 
able diligence,  examine  the  homestead  and  appraise  the  same  at  its  fair 
cash  value,  and  in  case  such  value  shall  exceed  fifteen  hundred  dollars 
they  shall  determine  whether  or  not  the  premises  can  be  divided  with- 
out material  loss  or  injury,  so  that  a  homestead  not  exceeding  in  value 
59 
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fifteen  hundred  dollars  may  be  set  apart  for  the  benefit  of  the  widow 
or  family  of  the  deceased,  or  the  wife  or  family  of  the  person  under 
gnardianship.  Upon  the  completion  of  such  examination  and  appraisal 
they  shall  report  under  their  hands  to  the  probate  court  their  appraisal 
of  the  fair  cash  value  of  the  homestead,  and  if  such  value  exceed  fifteen 
hundred  dollars  they  shall  also  report  whether  or  not  the  homestead  as 
fixed  by  the  decree  of  the  probate  court  can  be  so  divided,  and  a  home- 
stead, of  which  they  shall  give  the  metes  and  bounds,  and  in  which  they 
shall  include  the  dwelling  house  and  its  appurtenances,  not  exceeding 
in  value  fifteen  hundred  dollars,  can  be  set  apart  for  the  benefit  of  the 
widow  or  family  of  the  deceased,  or  the  person  under  guardianship,  or 
his  wife  or  family. 

Section  9135.     (18082.)     Modified. 

Sbc.  47.  At  any  time  after  the  filing  of  such  report  and  before  the 
estate  shall  have  been  finally  closed,  the  probate  court,  at  the  request  of 
any  person  interested  in  the  estate,  shall  order  all  parties  interested 
therein  to  show  cause  why  such  report  should  not  be  confirmed.  Notice 
of  the  time  to  show  cause  shall  be  given  in  accordance  with  the  pro- 
visions of  section  nine  of  chapter  fifty-two  of  this  act.  At  the  time  ap- 
pointed, or  at  some  adjourned  time,  the  probate  court  shall  hear  and 
consider  all  objections  to  the  confirmation  of  the  report,  whether  of 
law  or  fact,  and  shall  confirm  the  report  unless  it  shall  be  satisfied  that 
the  appraisal  is  materially  unfair  or  unjust,  or  that  the  division  if 
recommended,  is  in  some  substantial  respect  improper,  in  either  of  which 
events  the  court  shall  disapprove  the  report  and  order  a  new  examina- 
tion and  appraisal.  Whenever  the  court  shall  order  a  new  examina- 
tion and  appraisal  it  shall  appoint  three  other  disinterested  per- 
sons, who  shall  proceed  as  above  provided  in  the  case  of  the  persons 
first  appointed,  subject  to  like  review  and  action  by  the  probate  court 

Section  0136.     (13083.)     Modified. 

Sec.  48.  Upon  the  confirmation  of  the  report  the  probate  court  shall 
proceed  as  follows: 

1.  If  the  appraised  value  of  the  homestead,  as  fixed  by  the  probate 
court  in  the  manner  provided  in  the  preceding  sections  of  this  chapter, 
shall  not  exceed  fifteen  hundred  dollars,  no  further  action  shall  be  taken 
or  had  in  the  matter  until  such  homestead  shall  cease  to  be  exempt  from 
the  payment  of  debts; 

2.  If  the  appraise(i  value  of  the  homestead,  as  fixed  by  the  probate 
court,  in  the  manner  provided  in  the  preceding  sections  of  this  chapter 
shall  exceed  fifteen  hundred  dollars,  and  it  shall  have  been  reported  as 
above  provided,  that  the  premises  can  be  divided,  and  that  a  homestead 
not  exceeding  in  value  fifteen  hundred  dollars,  can  be  set  apart  for  the 
benefit  of  the  ward,  wife,  widow  or  family,  the  probate  court  shall  order 
that  the  latter  homestead  be  set  apart  for  the  benefit  of  the  ward,  wife, 
widow  or  family,  until  the  same  shall  cease  to  be  exempt  from  the  pay- 
ment of  the  debts,  and  shall  further  order  that  the  remainder  of  the 
premises  be  sold  for  the  payment  of  debts  and  the  expenses  of  adminis- 
tration in  the  manner  provided  by  law ; 

3.  If  the  appraised  value  of  the  homestead,  as  fixed  by  the  probate 
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court  in  th^  manner  provided  in  the  preceding  sections  of  this  chapter, 
shall  exceed  fifteen  hundred  dollars,  and  it  shall  have  been  reported  that 
the  premises  cannot  be  divided,  and  a  homestead  not  exceeding  in  value 
fifteen  hundred  dollars  be  set  apart  for  the  benefit  of  the  ward,  wife, 
widow  or  family,  the  probate  court  shall  order .  the  whole  of  such 
premises  to  be  sold  according  to  law.  The  executor,  administrator  or 
guardian  shall  reserve  and  retain  from  the  proceeds  of  such  sale  the 
sum  of  fifteen  hundred  dollars  for  the  benefit  of  the  ward,  wife,  widow 
or  family,  as  the  case  may  be,  and  shall  apply  the  remainder,  so  far 
as  the  same  shall  extend,  or  so  far  as  the  same  shall  be  necessary,  in 
payment  of  the  debts  and  the  expenses  of  administering  his  estate.  The 
sum  so  reserved  and  retained  by  the  executor,  administrator  or  guardian 
shall  be  invested  by  the  executor,  administrator  or  guardian  with  the 
approval  of  the  probate  judge,  either  in  the  purchase  of  a  new  home- 
stead, or  in  proper  securities  for  the  benefit  of  the  ward,  wife,  widow 
or  family,  as  may  seem  best,  and  the  same,  or  the  property  or  securities 
in  which  it  shall  be  invested,  shall  remain  exempt  from  the  payment  of 
debts  and  the  expense  of  administering  his  estate  in  like  manner  as  a 
legal  homestead  would  have  remained  exempt,  and  shall  finally  descend 
according  to  the  laws  of  this  state  governing  the  descent  of  real 
property. 

Section  9187.     (18084.)     Modified. 

MORTGAGING  ESTATES  OF  DECEASED   PERSONS  AND  PERSONS  UNDER  GUARDIAN- 
SHIP. 

Sec.  49.  The  several  judges  of  probate  may  by  order  license  and  em- 
power any  executor,  administrator  or  guardian,  for  the  purpose  of  pay- 
ing the  debts  of  any  deceased  person  or  ward  or  against  the  estate  of 
any  deceased  person  or  ward,  or  paying  the  legacies  provided  in  the  last 
will  of  any  deceased  person,  or  supporting  any  ward,  or  making  neces- 
sary repairs  to  buildings  belonging  to  such  estate  or  ward,  or  for  the 
purjHJse  of  completing  the  erection  of  buildings  begun  by  such  deceased 
person  or  ward  or  by  some  person  in  his  behalf  or  for  his  benefit,  to 
borrow  money  by  mortgaging  or  otherwise  pledging  the  estate  of  such 
deceased  person  or  ward,  or  any  part  thereof:  Provided,  The  authority 
herein  given  to  mortgage  or  pledge  estate  for  the  payment  of  debts  and 
legacies  shall  extend  to  such  estate  only  as  might  be  sold  for  such  pur- 
pose, except  a  mortgage  or  other  lien  exists  against  the  homestead  of 
such  deceased  person  or  ward,  in  which  case  the  executor,  administrator 
or  guardian  may  be  authorized  to  mortgage  such  homestead  for  suf- 
ficient to  pay  such  mortgage  or  other  lien  and  the  necessary  expenses 
connected  with  such  proceedings. 

Section  9188.      (11817.)      No  change. 

Sec.  50.  Such  order  shall  be  obtained  by  a  petition  to  the  proper 
judge  of  probate,  which  petition  shall  contain  the  like  statements  as  are 
required  in  a  petition  for  license  to  sell  such  estate  by  an  executor,  ad- 
ministrator or  guardian,  of  which  application  the  same  notice  shall  be 
given,  with  the  same  effect,  as  is  required  in  the  case  of  an  order  to  sell 
the  estate  of  deceased  persons  or  wards;  and  such  order  shall  specify 
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the  amount  to  be  secured  by  such  mortgage  or  other  security,  the  rate 
of  interest  to  be  given,  and  the  length  of  time  for  which  such  mortgage 
or  other  security  shall  be  given,  and  also  the  description  of  the  property 
to  be  mortgaged  or  otherwise  pledged ;  which  mortgage  or  other  secorily 
the  said  executor,  administrator  or  guardian  shall  execute  with  all  the 
formalities  required  by  law  for  such  securities. 

Section  0130.     (11818.)     No  change. 

Sec.  51.  Before  executing  such  order,  such  executor,  adminis- 
trator or  guardian,  shall  give  bond  in  like  manner  and  form,  as  near  as 
may  be,  as  is  required  from  them  by  law,  in  case  of  the  sale  of  such  es- 
tate, to  faithfully  execute  the  trust,  and  apply  and  account  for  moneys 
thereby  received,  and  said  proceedings  of  the  said  executor,  adminis- 
trator or  guardian,  in  mortgaging  or  otherwise  pledging  such  estate, 
shall  be  reported  to  the  judge  of  probate,  and  by  him  be  subject  to  be 
confirmed  or  vacated,  and  new  proceedings  to  be  had  to  the  same  extent 
and  in  the  same  manner  as  near  as  may  be,  as  provided  by  law  in  the 
case  of  the  sale  of  such  estate. 

Section   0140.      (11819.)      No  substantial  change. 
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CHAPTER  LX. 

SPECIFIC    PBRFORMANCB    OF    CONTRACTS   OF   DBCBASBD   PERSONS    AND   PERSONS 

UNDER   DISABILITY. 

Section  1.  When  any  person  who  is  bound  by  a  contract  in  writing 
to  convey  any  real  estate,  shall  die  before  making  the  conveyance,  the 
probate  court  may  make  a  decree  authorizing  and  directing  the  executor 
or  administrator  to  convey  such  real  estate  to  the  person,  entitled 
thereto,  in  all  cases  where  such  deceased  person,  if  living,  might  be 
compelled  to  execute  such  conveyance. 

Section  9472.      (11207.)     No  change. 

Sec.  2.  On  the  presentation  of  a  petition  by  any  person  claiming  to 
be  entitled  to  such  conveyance  from  any  executor  or  administrator,  or 
a  petition  of  such  executor  or  administrator  setting  forth  the  facts  upon 
which  such  claim  is  predicated,  the  judge  of  probate  shall  make  an  order 
appointing  a  time  and  place  for  hearing  such  petition,  a  copy  of  which 
order  shall  be  served  as  provided  in  section  nine  of  chapter  fifty-two 
of  this  act. 

Section  0478.  (11208.)  The  above  section  is  amended  so  as  to  permit  the  order  to 
be  made  on  petition  of  the  executor  or  administrator,  as  well  as  the  grantee  in  the  con- 
tract. Section  9866  (11077)  as  amended  by  act  48,  1911,  is  repealed,  so  as  to  malce  an 
order  necessary  in  all  cases.  Act  227,  1911,  (11000)  is  repealed  for  the  same  reason. 
Tot  discnssion  of  this  question  see  Commission's  report  to  the  governor. 

Sbc.  3.  At  the  time  and  place  appointed  for  such  hearing,  or  at  such 
other  time  as  the  same  may  be  adjourned  to,  upon  proof  by  affidavit  of 
the  due  service  of  the  notice,  the  court  shall  proceed  to  a  hearing,  and 
all  persons  interested  in  the  estate  may  appear  before  the  probate 
court,  and  defend  against  such  petition ;  and  the  court  may  examine  on 
oath  the  petitioner,  and  all  others  who  may  be  produced  before  him  for 
that  purpose. 

Section  9474.      (11209.)     No  substantial   change. 

Sec.  4.  After  a  full  hearing  upon  such  petition,  and  examination  of 
the  facts  and  circumstances  of  such  claim,  if  the  judge  of  probate  shall 
be  satisfied  that  the  grantee  in  such  contract  is  entitled  to  a  conveyance 
of  the  real  estate  described  in  such  petition,  according  to  the  provisions 
of  this  chapter,  he  shall  thereupon  make  a  decree  authorizing  and  direct- 
ing the  executor  or  administrator  to  make  and  execute  a  conveyance 
thereof  to  such  grantee. 

Section  9475.      (11210.)      No  substantial  change. 

Sbc.  5.  Any  person  interested  may  appeal  from  such  decree  to  the 
circuit  court  for  the  same  county,  as  in  other  cases ;  but  if  no  appeal  be 
taken  from  such  decree  within  the  time  limited  therefor  by  law,  or  if 
such  decree  be  affirmed  on  appeal,  it  shall  be  the  duty  of  the  executor 
or  administrator  to  execute  the  conveyance  according  to  the  direction 
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contained  in  such  decree,  and  a  certified  copy  of  the  decree  shall  be  re- 
corded with  the  deed,  in  the  office  of  the  register  of  deeds  in  the  county 
where  the  lands  lie,  and  shall  be  evidence  of  the  correctness  of  the  pro- 
ceedings, and  of  the  authority  of  the  executor  or  administrator  to  make 
the  conveyance. 

SecUon  9476.      (11211.)      No   change. 

Sec.  6.  The  jurisdiction  herein  conferred  upon  the  probate  court 
shall  not  be  deemed  to  be  exclusive  of  the  jurisdiction  of  the  circuit 
court  in  chancery,  but  any  person  entitled  to  such  specific  performance, 
may  at  his  election,  file  his  bill  in  equity  therefor. 

Supersedes  sections  9477    (11212).   9478    (11218),  9479    (11214)    and   9480    (11216). 

Sdc.  7.  Every  conveyance  made  in  pursuance  of  a  decree  of  the  pro- 
bate court  or  the  court  of  chancery,  as  provided  in  this  chapter,  shall  be 
effectual  to  pass  the  estate  contracted  for,  as  fully  as  if  the  contracting 
party  himself  was  still  living,  and  then  executed  the  conveyance. 

SecUon  9481.     (11216.)     No  change. 

Sec.  8.  A  copy  of  the  decree  for  a  conveyance  made  by  the  probate 
court,  and  duly  certified  and  recorded  in  the  registry  of  deeds  in  the 
county  where  the  lands  lie,  or  a  copy  of  the  decree  of  the  court  of  chan- 
cery for  that  purpose,  duly  certified  by  the  clerk  of  said  court  and  re- 
corded as  aforesaid,  shall  give  the  person  entitled  to  such  conveyance 
a  right  to  the  possession  of  the  lands  contracted  for,  and  to  hold  the 
same  according  to  the  terms  of  the  intended  conveyance,  in  like  manner 
as  if  they  had  been  conveyed  in  pursuance  of  the  decree. 

Section   9482.      (11217.)      No  material  change. 

Sec.  9.  The  recording  of  any  decree,  as  provided  in  the  preceding 
section,  shall  not  prevent  the  court  making  such  decree  from  enforcing 
the  same  by  any  proper  process,  according  to  the  course  of  proceedings 
therein. 

Section   9483.      (11218.)      No   change. 

Sec.  10.  If  the  person  to  whom  the  conveyance  was  to  be  made,  shall 
die  before  the  commencement  of  proceedings  according  to  the  provisions 
of  this  chapter,  or  before  the  conveyance  is  completed,  any  person  who 
would  have  been  entitled  to  the  estate  under  him  as  heir,  devisee  or 
otherwise,  in  case  the  conveyance  had  been  made  according  to  the  terms 
of  the  contract,  or  the  executor  or  administrator  of  such  deceased  per- 
son, for  the  benefit  of  the  person  so  entitled,  may  commence  such  pro- 
ceedings, or  may  prosecute  the  same  if  already  commenced;  and  the 
conveyance  shall  thereupon  be  so  made  as  to  vest  the  estate  in  the  same 
persons  who  would  have  been  so  entitled  to  it,  or  in  the  executor  or 
administrator  for  their  benefit. 

Section  9484.     (11219.)     No  change. 

Sec.  11.  Whenever  in  the  distribution  or  partition  of  the  estate  of 
any  person,  whether  such  person  died  testate  or  intestate,  any  moneys 
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due  or  to  become  due  upon  a  contract  in  writing  for  the  sale  of  real 
estate  made  by  such  deceased  in  his  lifetime,  or  any  such  contract  or 
lands  therein  described  shall  be  assigned  or  set  off  to  any  minor,  the 
probate  court  having  jurisdiction  of  the  estate  of  such  minor,  may  make 
a  decree  authorizing  and  directing  the  guardian  of  such  minor  to  con- 
vey such  real  estate  to  the  person  entitled  thereto,  in  like  cases,  and 
upon  the  presentation  of  a  like  petition,  either  by  the  person  entitled  to 
such  conveyance,  or  by  the  guardian  of  such  minor,  and  the  same  pro- 
ceedings shall  thereupon  be  had,  and  with  like  effect  as  herein  pro- 
vided for  conveyance  by  executors  and  administrators. 

Section  9485.     (11220.)     No  change. 

Sec.  12.  The  guardian  of  any  such  minor  may,  in  the  cases  provided 
for  in  the  last  section,  embrace  any  number  of  such  contracts  that  may 
have  been  so  assigned  and  set  off  to  such  minor,  in  one  petition,  and 
such  probate  court,  on  the  hearing  of  such  petition,  may  decree  a  con- 
veyance of  the  real  estate  pursuant  to  the  terms  of  such  contracts,  to 
the  several  persons  entitled  thereto  in  the  same  manner,  and  with  like 
effect  as  hereinbefore  provided. 

Section  9486.     (11221.)     No  change. 

OF   SPECIFIC  PERFORMANCE  BY  GUARDIANS. 

Sec.  13.  When  any  person  who  is  bound  by  a  contract  in  writing  to 
convey  real  estate,  shall  subsequently  become  insane,  incompetent  or  a 
spendthrift,  and  a  guardian  shall  have  been  duly  appointed  for  such 
person,  before  the  making  of  the  conveyance  of  such  real  estate,  th€» 
probate  court  may  make  a  decree  authorizing  and  directing  such  guard- 
ian to  convey  such  real  estate  to  the  person  entitled  thereto,  in  all  cases 
where  such  ward,  if  competent,  might  be  compelled  to  execute  such 
conveyance. 

Section  8746.      (11698.)     No  change. 

Sec.  14.  All  the  proceedings  in  such  cases  shall  conform  as  nearly 
as  possible  to  the  statutes  authorizing  the  specific  performance  by  ex- 
ecutors and  administrators  of  the  contracts  of  deceased  persons  for  the 
conveyance  of  real  estate  as  contained  in  this  chapter. 

Section   8747.      (11509.)      No   substantial   change. 
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CHAPTER  LXI. 

or  TB8TAMBNTABT   AND   OTHBR  TRUSTEES. 

Section  1.  If  a  testator  has  omitted  in  his  will  to  appoint  a  trustee 
in  this  state,  and  if  such  appointment  is  necessary  to  carry  into  effect 
the  provisions  of  the  will,  the  probate  court  of  any  county  in  which  tiie 
will  is  admitted  to  probate  shall  at  once  give  notice,  as  provided  by 
this  chapter,  to  all  persons  interested.  Upon  petition  of  any  beneficiary 
under  such  will,  to  said  probate  court,  praying  for  the  appointment  of 
a  trustee,  such  probate  court  after  notice  as  provided  in  this  chapter  to 
all  persons  interested,  of  the  filing  of  said  petition,  shall  appoint  a 
trustee,  who  shall  have  the  same  powers,  rights  and  duties,  and  in  whom 
the  estate  shall  vest,  in  like  manner  as  if  he  had  been  originally  ap- 
pointed by  the  testator. 

Section   1,  act  253,  1899   (10710.)      No  sabsUntlml  change. 

Bbc.  2.  When  lands  in  this  state  are  held  in  trust  for  persons  resi- 
dent here  by  a  trustee  who  derives  his  appointment  or  authority  from 
a  court  having  no  jurisdiction  within  this  state,  such  trustee  shall,  on 
petition  made  to  the  probate  court  in  the  county  in  which  the  lands  lie, 
and  after  due  notice,  as  provided  by  this  chapter,  be  required  to  take 
out  letters  of  truste^ip  from  said  court;  and,  upon  his  neglect  or  re- 
fusal to  comply  with  such  order,  the  court  shall  declare  such  trust 
yacant,  and  shall  after  notice  to  all  parties  interested  appoint  a  new 
trustee  in  whom  the  trust  estate  shall  vest  in  like  manner  as  if  he  had 
been  originally  appointed  or  authorized  by  said  court. 

Section  2,  act  258,  1899   (10711.)     No  anbstantial  change. 

Sec.  3.  Every  testamentary  trustee  before  he  enters  upon  his  duties 
as  trustee,  shall  give  bond,  with  sufficient  sureties,  in  such  sum  as  the 
probate  court  for  the  county  in  which  the  will  is  proved  or  allowed  may 
order,  payable  to  the  judge  of  said  court  and  his  successors,  with  con- 
ditions substantially  as  follows: 

1.  To  make  and  return  to  the  probate  court  at  such  time  as  it  may 
order,  a  true  inventory  of  all  the  real  and  personal  estate  belonging  to 
him  as  trustee,  which,  at  the  time  of  making  such  inventory,  shall  have 
come  to  his  possession  or  knowledge,  or  to  the  possession  of  any  other 
person  for  him ; 

2.  To  manage  and  dispose  of  all  such  estate,  and  faithfully  to  dis- 
charge his  trust  in  relation  thereto,  according  to  law  and  the  will  of 
the  testator; 

3.  To  render  upon  oath  at  least  once  a  year,  until  his  trust  is  ful- 
filled, a  true  account  of  the  property  in  his  hands  and  of  the  manage- 
ment and  disposal  thereof,  and  also  to  render  such  account  at  such 
other  times  as  said  court  may  order; 

4.  At  the  expiration  of  his  trust  to  settle  his  account  in  the  probate 
court,  and  to  pay  over  and  deliver  over  all  the  estate  remaining  in  his 
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bands,  or  doe  from  him  on  such  settlement,  to  the  person  or  persons 
entitled  thereto; 

5.  To  perform  all  orders  and  decrees  of  the  probate  court,  by  the 
trustees  to  be  performed  in  the  premises. 

Section  3»  act  253,  1899.     (10712.)     Modified. 

Sec.  4.  When  such  bond  shall  be  approved  by  the  judge  of  probate 
and  filed  in  his  office,  letters  of  trusteeship  shall  be  granted  by  the  judge 
of  probate  to  the  trustees  as  evidence  of  his  authority  to  act  as  such. 

Section  4,  act  253,  1899.     (10713.)     No  change. 

Sbc.  5.  The  provisions  of  the  statutes  of  this  state  applicable  to  the* 
bond  of  an  executor,  or  to  the  rights,  duties  and  liabilities  of  the  parties 
thereto,  or  any  of  them,  including  the  release  of  the  sureties,  and  the 
^ving  of  a  new  or  additional  bond,  shall,  except  as  otherwise  provided 
in  this  chapter,  apply  to  the  bond  given  by  a  trustee  under  the  terms  of 
this  chapter  and  to  the  parties  thereto. 

Section  5,  act  253,  1899.      (10714.)     Modified. 

Sec.  6.  After  letters  of  trusteeship  are  issued,  an  inventory  of  the 
trust  property  shall  be  made  in  the  manner  as  provided  by  law  for  the 
inventory  of  the  estate  of  a  deceased  person.  But  when  a  trustee  is 
appointed  by  the  probate  court  as  the  successor  of  a  prior  trustee,  the 
<!ourt  may  dispense  with  the  making  and  return  of  an  inventory  if  it 
appears  to  be  unnecessary,  and  in  such  case  the  condition  of  the  bond 
ahall  be  altered  accordingly. 

Section  6,  act  258.   1899.      (10715.)     No  change. 

Sbc.  7.  When  an  inventory  is  required  to  be  returned  by  a  trustee, 
the  estate  and  effects  shall  be  appraised  by  two  suitable  persons,  who 
«hall  be  appointed  and  sworn  as  is  required  by  law  with  respect  to  the 
appraisal  of  the  estate  inventoried  by  an  executor. 

Section  7,  act  253,  1899.     (10716.)     No  change. 

Sbc.  8.  Every  trustee  who  neglects  to  give  bond  in  accordance  with 
law,  within  thirty  days  after  the  probate  court  shall  fix  the  penal  sum 
•of  said  bond,  shall  be  considered  to  have  declined  or  resigned  the  trust. 

Section   10,   act  258,   1899.      (10719.)      Modified. 

Sec.  9.  Every  trustee  who  has  heretofore  undertaken  a  trust,  and 
who  was  not  required  to  give  bond  by  the  laws  in  force  at  the  time  of  his 
appointment,  shall  be  required  to  give  bond  within  sixty  days  from  the 
time  this  act  takes  effect,  and  the  probate  court  shall  fix  the  penal  sum 
of  said  bond. 

Section   11,   act   253,   1899.      (10720.)      Modified. 

Sbc.  10.  When  an  appointment  of  a  trustee  is  invalid  by  reason  of 
an  irregularity,  or  for  want  of  jurisdiction  or  authority  in  the  court 
making  such  appointment,  the  person  so  appointed  shall  be  held  to  ac- 
count for  all  moneys,  property  or  assets  which  have  come  to  his  hands 
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as  such  trustee,  or  by  reason  of  such  appointment,  in  the  same  manner 
as  if  the  appointment  had  been  regular  and  valid;  and  any  bond  gives 
in  pursuance  of  such  appointment  shall  be  held  to  be  valid  and  binding^ 
both  on  the  principals  and  the  sureties  thereon,  and  payments  to  or  by 
a  person  so  appointed,  if  in  other  respects  properly  made,  may,  with  the 
approval  of  the  probate  court,  be  ratified  and  confirmed  by  the  trustee 
who  may  afterwards  be  legally  appointed. 

Section   12,   act   253.   1899.      (10721.)      No   change. 

Sec.  11.  Bonds  given  by  trustees  may  be  put  in  suit  by  the  order 
of  the  probate  court  for  the  benefit  of  any  person  interested  in  the  estate 
or  trust,  and  the  proceedings  in  such  suit  shall  be  conducted  in  like 
manner  as  provided  with  respects  to  suits  on  bonds  given  by  executors 
and  administrators. 

Section  13,  act  258,  1899.     (10722.)     No  change. 

Sbc.  12.  When  the  sale  or  conveyance  or  transfer  of  any  real  or  per- 
sonal  estate  held  in  trust  appears  to  be  necessary  or  expedient,  the 
probate  courts  in  the  several  counties,  upon  petition  of  a  trustee  or 
other  party  interested,  may  order,  license  and  empower  such  sale  and 
conveyance  or  transfer  to  be  made,  and  the  investment,  reinvestment^ 
and  application  of  the  proceeds  of  such  sale  in  such  manner  as  will  best 
effect  the  objects  of  the  trust. 

Section   14,   act   253,   1899.      (10723.)      No  change. 

Sbc.  13.  The  petition  to  the  judge  of  probate  si)ecified  in  the  pre- 
ceding section  shall  contain  the  like  statements,  as  near  as  may  be,  as 
are  required  in  a  petition  for  license  to  sell  real  estate  by  an  executor 
or  administrator;  and  the  same  notice  of  such  application  shall  be  given 
and  the  same  oath  shall  be  required,  and  the  same  bond  shall  be  given,, 
and  the  same  notice  of  sale  shall  be  given,  and  the  like  proceedings,  as 
near  as  may  be,  shall  in  all  respects  be  had,  as  in  case  of  the  sale  of  real 
estate  by  an  executor  or  administrator  under  license  of  the  probate 
court.  But  the  petition  need  not  set  forth  or  describe  any  estate  of  the 
decedent  except  that  which  belongs  to  the  trust.  No  sale  made  by  a 
trustee  under  the  provisions  of  this  chapter  shall  be  avoided  on  account 
of  any  irregularity  or  defect  in  the  proceedings,  unless  the  same  ir- 
regularity or  defect  occurring  in  proceedings  taken  by  an  executor 
or  administrator  to  sell  lands  belonging  to  the  estate  of  a  deceased  per- 
son, under  license  of  the  probate  court,  would  suffice  to  avoid  the  same^ 

Section  15,  act  253,  1899.     (10724.)   No  eubstanttal  change. 

Sec.  14.  The  several  judges  of  probate  may,  subject  to  the  limitations 
and  restrictions  contained  in  the  will  creating  such  trust,  by  order^ 
license  and  empower  any  trustee  to  mortgage  or  otherwise  pledge  any 
real  or  personal  estate  held  by  him  in  trust,  for  the  purpose  of  payings 
taxes  or  assessments  levied  or  assessed  on  the  trust  estate,  or  the  ex- 
penses of  the  management  of  such  estate;  for  the  purpose  of  paying  the 
expense  of  erecting,  altering,  completing,  repairing  or  improving  a 
building  on  such  estate;  for  the  purpose  of  paying  an  existing  lien  or 
mortgage  on  such  trust  estate,  or  on  a  part  thereof,  or  any  debt  charge^ 
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able  against  the  trust  estate  or  for  which  it  is  liable;  to  raise  mooey 
for  any  purpose  in  order  to  carry  out  the  provisions  of  the  will  creating 
the  trust;  or  the  trustee  may  be  authorized  to  make  an  agreement  for 
the  extension  or  renewal  of  any  existing  mortgage. 

SecUon  17,  act  253,  1899.     (10726.)     No  change. 

Sec.  15.  Such  order  shall  be  obtained  by  a  petition  to  the  judge  of 
the  probate  court  having  jurisdiction  of  the  trust.  Such  petition  shall 
set  forth  the  purpose  for  which  it  is  desired  to  mortgage  or  to  otherwise 
pledge  the  estate,  and  shall  contain  the  like  statements  as  are  required 
by  this  chapter  in  a  petition  for  license  to  sell  real  estate  by  a  trustee, 
and  the  same  notice  of  such  application  shall  be  given,  and  with  the 
same  effect  as  is  required  in  the  case  of  an  order  to  sell  real  estate  be- 
longing to  the  trust.  Such  order  shall  specify  the  amount  to  be  secured 
by  such  mortgage,  the  rate  of  interest  to  be  given,  and  the  length  of  time 
for  which  such  mortgage  shall  be  given,  and  also  the  description  of  the 
property  to  be  mortgaged;  which  mortgage  the  trustee  shall  execute 
with  all  the  formalities  required  by  law  for  such  securities. 

Section   18,   act  258,   1899.      (10727.)      No  change. 

Sec.  16.  Before  executing  such  order,  the  trustee  shall  give  bond  in 
like  manner  and  form,  as  near  as  may  be,  as  is  in  this  chapter  required 
from  him  in  case  of  the  sale  of  real  estate;  and  the  proceedings  of  such 
trustee  in  mortgaging  such  estate  shall  be  reported  to  the  judge  of 
probate,  and  by  him  be  subject  to  be  confirmed  or  vacated,  and  new  pro- 
ceedings be  had  to  the  same  extent,  and  in  the  same  manner,  as  near 
as  may  be,  as  is  provided  by  law  in  case  of  the  sale  of  real  estate  by  an 
executor  or  administrator  under  license  of  the  probate  court. 

Section    19,    act    258.    1899.      (10728.)      Modified. 

Sec.  17.  If  it  appears  to  the  court,  upon  proceedings  under  sections 
twelve  or  fourteen  of  this  chapter,  that  the  estate  which  is  the  subject 
of  the  petition  may  be  held  in  trust  for,  or  that  a  remainder  or  contin- 
gent interest  therein  may  be  limited  over  to,  persons  not  ascertained  or 
not  in  being,  notice  shall  be  given  in  such  manner  as  the  court  may 
order,  to  all  persons  who  are  or  may  become  interested  in  such  estate, 
and  to  all  persons  whose  issue,  not  then  in  being,  may  become  so  in- 
terested; and  the  court  shall  in  every  such  case  appoint  a  suitable  per- 
son to  act  therein  as  the  guardian  ad  litem  of  all  persons  not  ascertained 
or  not  in  being,  who  are  or  may  become  interested  in  such  estate,  the 
cost  of  whose  appearance  including  the  compensation  of  his  counsel, 
shall  be  determined  by  the  court,  and  paid,  as  it  may  order,  either  out 
of  the  trust  estate  or  by  the  petitioner,  in  which  latter  case  execution 
may  issue  therefor  in  the  name  of  the  guardian  ad  litem ;  and  a  convey- 
ance, transfer  or  mortgage,  made  after  such  notice  and  proceedings, 
shall  be  conclusive  upon  all  persons,  whether  in  being  or  not  in  being, 
who  are  or  may  become  interested  in  the  trust,  or  to  whom  a  remainder 
or  contingent  interest  in  the  trust  estate  may  be  limited  over. 


Section  20,   act  253,   1899.      (10729.)      Modified. 
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Sec.  18.  It  shall  be  the  duty  of  every  testamentary  trustee  to  render 
his  account  of  his  administration  of  his  trust  within  one  year  after  his 
appointment,  and  thereafter  also  annually  to  render  his  accounts  to 
the  probate  court  of  the  county  having  jurisdiction  of  the  estate  or  trust, 
in  the  manner  provided  by  law  for  ^e  rendition  and  settlement  of  the 
accounts  of  executors  and  administrators.  Before  the  account  of  any 
trustee  shall  be  allowed,  notice  shall  be  given  to  all  persons  interested 
of  the  time  and  place  of  examining  and  allowing  the  same.  Such  notice 
shall  be  given  in  manner  as  provided  in  section  thirty-six  of  this  chap- 
ter. 

SecUoD  21,  act  258.  1890   (10730.)     No  snbstanttal  change. 

Sbc.  19.  It  shall  be  the  duty  of  the  judge  of  probate  of  such  county 
to  notify  and  require  every  such  trustee  to  render  the  accounts  pro- 
vided for  in  the  preceding  section,  at  the  times  therein  specified;  and 
upon  the  petition  of  a  person  interested,  absolutely  or  contingently,  in 
the  estate  or  fund  in  the  hands  of  a  testamentary  trustee,  or  in  the  appli- 
cation thereof,  or  of  the  income  or  other  proceeds  thereof,  the  probate 
court  may,  in  its  discretion  make,  at  any  time,  an  order  requiring  a 
testamentary  trustee  to  render  his  account. 

SecUon  22,   act  258,   1809.      (10781.)      No  change. 

Sbc.  20.  Where  a  person  is  entitled  by  the  terms  of  the  will  to  the 
payment  of  money  or  the  delivery  of  property  by  a  testamentary  trus- 
tee, he  may  present  to  the  probate  court  a  written  petition,  duly  verified, 
setting  forth  the  facts  which  entitle  him  to  the  payment  or  delivery,  and 
praying  for  a  decree  directing  payment  or  delivery  accordingly;  and 
that  the  testamentary  trustee  may  be  cited  to  show  cause  why  snch 
decree  should  not  be  made.  If  the  petitioner  is  so  entitled  only  upon  the 
happening  of  a  contingency  or  after  the  expiration  of  a  certain  time, 
he  must  show  in  his  petition  that  his  right  to  the  money  or  other  prop- 
erty has  become  absolute.  Upon  the  presentation  of  such  petition  the 
probate  court  must  issue  a  citation  or  give  notice  of  hearing. 

Section  28,  act  258,  1899.     (10782.)     No  change. 

Sbc.  21.  Upon  the  return  of  a  citation  or  proof  of  the  giving  of 
notice,  as  prescribed  in  the  last  section,  the  probate  court  shall  hear  the 
allegations  and  proofs  of  the  parties  and  make  such  decree  in  the 
premises  as  justice  requires.  In  a  proper  case  the  decree  may  require 
the  testamentary  trustee  who  is  unable  to  deliver  personal  property  to 
which  the  petitioner  is  entitled,  to  pay  the  value  thereof. 

Section  24,  act  258,   1899.     (10788.)     No  change. 

Sec.  22.  Where  it  appears  upon  the  presentation  of  a  petition,  as 
prescribed  in  section  twenty  of  this  chapter,  that  a  decree  made  pursuant 
to  the  prayer  thereof  might  affect  the  rights  of  other  persons  with 
respect  to  the  estate  or  fund  held  by  the  testamentary  trustee,  the 
citation  must  also  be  directed  or  notice  given  to  those  persons.  Where 
that  fact  appears  upon  return  of  the  citation  or  upon  the  hearing,  and 
it  also  appears  presumptively  that  the  petitioner  is  entitled  to  a  decree, 
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all  the  persons  whose  rights  may  be  so  affected  must  be  brought  in  by 
supplemental  citation  or  notice  before  a  decree  is  made. 

Section  25,  act  253»  1899.      (10784.)     No  change. 

Sec.  23.  When  the  trust,  or  one  or  more  distinct  or  separate  trusts 
created  by  the  will,  have  been  or  are  ready  to  be  fully  executed,  a  testa- 
mentary trustee  may  present  to  the  probate  court  his  account  with  a 
petition,  duly  verified,  setting  forth  the  facts,  and  praying  that  his 
account  may  be  finally  settled ;  and  that  all  the  persons  who  are  entitled, 
absolutely  or  contingently,  by  the  terms  of  the  will,  or  by  operation  of 
law,  to  share  in  the  fund  or  in  the  proceeds  of  the  property  held  by  the 
petitioner  as  a  part  of  his  trust,  may  be  cited  to  attend  the  settlement. 
Thereupon  the  probate  court  must  issue  a  citation  or  give  notice  of 
hearing.  Any  person,  although  not  named  in  the  citation,  who  is  bene- 
ficially interested  in  the  estate  or  fund  which  came  into  the  petitioner's 
hands,  or  in  the  proceeds  thereof,  or  in  the  application  of  that  estate 
or  fund,  or  of  the  proceeds  thereof,  is  entitled  to  appear  upon  the  hear- 
ing and  thus  make  himself  a  party  to  the  proceeding. 

Section  26,  act  253,  1899.     (10735.)     No  change. 

Sbc.  24.  Upon  the  return  of  a  citation  or  proof  of  the  giving  of  notice 
as  prescribed  in  the  last  section,  the  probate  court  shall  examine  the 
account  and  hear  the  allegations  and  proofs  of  the  parties  respecting 
the  same.  Any  party  may  contest  the  account  with  respect  to  a  matter 
affecting  his  interest  in  the  settlement  and  distribution  of  the  estate. 

Section  27,  act   253,   1899.      (10736.)     No  change. 

Sec.  25.  In  either  of  the  following  cases  the  probate  court  may  com- 
pel a  final  judicial  settlement  of  the  account  of  a  testamentary  trustee: 

1.  Where  the  trustee  has  been  removed  or  for  any  other  reason  his 
powers  have  ceased; 

2.  Where  the  trust,  or  one  or  more  distinct  and  separate  trusts, 
created  by  the  terms  of  the  will,  have  been  executed  or  are  ready  to  be 
executed ;  so  that  the  persons  beneficially  interested  are  by  the  terms  of 
the  will,  or  by  operation  of  law,  entitled  to  receive  any  money  or  other 
property  from  the  trustee. 

SecUon  28,   act  2.53,   1899.      (10737.)      No  change. 

Sec.  26.  A  petition  praying  for  a  final  judicial  settlement  as  pre- 
scribed in  the  last  section,  and  that  the  testamentary  trustee  may  be 
cited  to  show  cause  why  he  should  not  render  and  settle  his  account, 
may  be  presented  by  any  person  beneficially  interested  in  the  execution 
of  any  of  the  trust;  or  by  any  person  duly  qualified  in  behalf  of  an  in- 
fant so  beneficially  interested;  or  by  a  surety  in  the  bond  of  the  testa- 
mentary trustee  given  as  prescribed  in  this  chapter,  or  by  the  legal 
representatives  of  such  a  surety;  upon  the  presentation  of  the  petition, 
the  judge  of  probate  shall  issue  a  citation  accordingly,  unless  the  ac- 
count of  the  testamentary  trustee  has  been  judicially  settled  within  a 
year  before  the  petition  is  presented;  in  which  case  the  judge  of  probate 
may,  in  his  discretion,  entertain  or  decline  to  entertain  the  petition. 


Section   29.  act  253,   1899.      (10738.)      No  substantial  change. 
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Sbc.  27.  Upon  the  return  of  such  citation,  the  trustee  may  be  re- 
quired to  account,  within  such  time  and  in  such  manner  as  the  probate 
court  shall  direct,  and  attend,  from  time  to  time,  before  the  probate 
court  for  that  purpose.  If  the  trustee  fails  to  comply  with  such  order, 
the  probate  court  may  remove  him  from  his  trust,  and  take  such  other 
proceedings,  and  make  such  order  or  decree,  as  justice  may  require. 
The  probate  court  shall  also  have  power  to  issue  supplemental  cita- 
tions, or  to  give  such  supplemental  notice  as  to  it  may  seem  fit,  directed 
to  the  persons  to  whom  notice  must  be  given  upon  the  petition  of  a 
trustee  for  a  judicial  settlement  of  his  account,  and  requiring  them  to 
attend  the  accounting. 

Section   30,   act  253,   1899.      (10789.)      No  change. 

Sbc.  28.  Upon  a  judicial  settlement  of  the  account  of  a  testamentary 
trustee,  a  controversy  which  arises  respecting  the  right  of  a  person  to 
share  in  the  money  or  other  personal  property  to  be  paid,  distributed 
or  delivered  over,  must  be  determined  in  the  same  manner  as  other  is- 
sues are  determined.  If  such  a  controversy  remains  undetermined  after 
the  determination  of  all  other  questions  upon  which  the  distribution  of 
the  fund  or  the  delivery  of  the  personal  property  depends,  the  decree 
shall  direct  that  a  sum  sufficient  to  satisfy  the  claim  in  controversy,  or 
the  proportion  to  which  it  is  entitled,  together  with  the  probable  amount 
of  the  interest  and  costs,  and,  if  the  case  so  requires,  that  the  personal 
property  in  controversy  be  retained  in  the  hands  of  the  accounting 
party ;  or  that  the  money  be  deposited  in  a  safe  bank  or  trust  company, 
subject  to  the  order  of  the  probate  court,  for  the  purpose  of  being  ap- 
plied to  the  payment  of  the  claim,  when  it  is  due,  recovered  or  settled; 
and  that  so  much  thereof  as  is  not  needed  for  that  purpose  be  after- 
wards distributed  according  to  law. 
ti 

SecUon  81.  act  258.  1899.     (10740.)     No  change. 

Sbc.  29.  A  testamentary  trustee  may,  at  any  time,  present  to  the 
probate  court  a  written  petition,  duly  verified,  praying  that  his  account 
may  be  judicially  settled;  that  a  decree  may  thereupon  be  made  allow- 
ing him  to  resign  his  trust  and  discharging  him  accordingly ;  and  that 
all  persons  who  are  entitled,  absolutely  or  contingently,  by  the  terms  of 
the  will,  or  by  operation  of  law,  to  share  in  the  fund  or  estate,  or  the 
proceeds  of  any  property  held  by  the  petitioner,  as  a  part  of  his  trust, 
may  be  cited  to  show  cause  why  such  a  decree  should  not  be  made.  The 
petition  must  set  forth  the  facts  upon  which  the  application  is  founded; 
and  it  must  in  all  other  respects  conform  to  a  petition  presented  for  ^ 
judicial  settlement  of  the  account  of  a  testamentary  trustee,  as  pre- 
scribed in  this  chapter.  The  judge  of  probate  may,  in  his  discretion, 
entertain  or  decline  to  entertain  the  petition.  If  he  entertains  it,  the 
proceedings  must  be  in  all  respects  the  same  as  upon  a  petition  for  a 
judicial  settlement  of  the  petitioner's  account,  except  that  upon  the 
hearing  the  judge  of  probate  must  first  determine  whether  sufficient 
reasons  exist  for  granting  the  prayer  of  the  petition;  and  if  he  deter- 
mines that  they  exist  he  shall  make  an  order  accordingly,  and  allowing 
the  petitioner  to  account  for  the  purpose  of  being  discharged.  Upon  the 
petitioner's  fully  accounting  and  paying  all  money  belonging  to  the 
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trust  and  delivering  all  books^  papers  and  other  property  of  the  trust 
in  his  hands  either  into  the  probate  court  or  as  the  judge  of  probate 
directs,  a  decree  may  be  made  accepting  his  resignation,  and  discharg- 
ing him  accordingly. 

Section  82,  act  253,  1809.     (10741.)     No  substantial  change. 

Sec.  30.  Upon  the  written  petition,  duly  verified,  of  any  person  bene- 
ficially interested  in  the  execution  of  the  trust  setting  forth  the  facts 
and  praying  for  the  removal  of  a  testamentary  trustee,  the  probate 
court  may  remove  such  trustee  in  any  of  the  following  cases: 

1.  Where  he  has  become  or  is  insane  or  otherwise  incapable  of  dis- 
charging, his  trust  or  evidently  unsuitable  therefor; 

2.  Where  by  reason  of  his  having  wasted  or  improperly  applied  the 
money  or  other  property  in  his  charge,  or  invested  money  in  securities 
unauthorized  by  law,  or  otherwise  improvidently  managed  or  injured 
the  property  committed  to  his  charge,  or  by  reason  of  other  misconduct 
in  the  execution  of  his  trust,  or  dishonesty,  drunkenness,  improvidence, 
or  want  of  understanding,  he  is  unfit  for  the  due  execution  of  his  trust; 

3.  Where  he  has  failed  to  give  a  bond  as  required  by  an  order  or 
decree  made  as  prescribed  by  law;  or  has  wilfully  refused,  or  without 
good  cause  neglected  to  obey  a  direction  of  the  judge  of  probate  con- 
tained in  any  other  order  or  decree  made  as  prescribed  in  this  chapter; 
or  any  provision  of  law  relating  to  the  discharge  of  his  duty; 

4.  Where  for  any  reason  it  appears  essential  to  the  interests  of  the 
beneficiaries  that  such  removal  be  made; 

The  trustee  shall  have  notice  of  the  application  and  an  opportunity 
to  be  heard  and  to  show  cause  why  the  removal  should  not  be  made. 

Section  33,  act  2S3,   1809.      (10742.)      No  substantial  change. 

Sec.  31.  A  testamentary  trustee  who  has  resigned  or  been  removed 
shall  forthwith  deliver  all  of  the  property  in  his  possession  belonging  to 
the  trust  to  his  co-trustee,  or  to  his  successor,  as  the  case  may  be,  as 
soon  as  such  successor  has  qualified;  and  shall  within  thirty  days  after 
the  acceptance  of  his  resignation,  or  after  the  making  of  the  order  of 
removal,  as  the  case  may  be,  or  within  such  time  as  the  probate  court 
may  direct  render  his  final  account,  and  the  same  notice  with  like  effect 
shall  be  given  and  the  same  proceedings  shall  be  had  thereon  as  herein 
provided  upon  the  hearing  of  the  final  account  of  a  testamentary 
trustee. 

Section  34,  act  253,  1899.     (10743.)     J^o  change. 

Sec.  32.  Where  a  sole  testamentary  trustee  dies  or  is  by  the  decree 
of  the  probate  court  removed  or  allowed  to  resign,  or  a  vacancy  in  the 
office  of  such  trustee  is  in  any  manner  created,  and  the  trust  has  not 
been  fully  executed,  the  same  court  may  appoint  his  successor  unless 
such  an  appointment  would  contravene  the  express  terms  of  the  will. 
Where  one  or  two  or  more  testamentary  trustees  die  or  is  by  decree  of 
the  probate  court  removed,  or  allowed  to  resign,  a  successor  shall  not 
be  appointed  except  where  such  appointment  is  necessary  in  order  to 
comply  with  the  express  terms  of  the  will,  or  unless  the  court  shall  be 
of  the  opinion  that  the  appointment  of  a  successor  would  be  for  the 
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benefit  of  the  cestui  que  trust.  Unless  and  until  a  successor  is  ap- 
pointed, the  remaining  trustee  or  trustees  may  proceed  and  execute  the 
trust  as  fully  as  if  such  trustee  or  trustees  had  not  died,  be^i  removed 
or  resigned.  The  successor  shall  be  appointed  in  the  manner  prescribed 
by  section  one  of  this  chapter  for  the  appointment  of  trustees. 

Section  35,  act  253,  1899.      (10744.)     No  rabstantlml  change. 

Sec.  33.  Every  account  filed  in  the  probate  court,  as  prescribed  in 
this  chapter,  shall  be  under  oath;  but  the  probate  court  may  allow  the 
account  of  two  or  more  trustees  upon  the  oath  of  one  of  them.  Any 
trustee  may  be  examined  on  oath  upon  any  matter  relating  to  his  ac- 
count. 

Section  36,  act  253,  1899.      (10745.)     No  change. 

Sec.  34.  In  all  accountings  of  trustees  under  this  chapter,  the  pro- 
bate court  before  which  such  accounting  may  be  had,  shall  allow  to 
the  trustee  his  reasonable  expenses  incurred  in  the  execution  of  his 
trust,  and  the  same  compensation  for  his  services  by  way  of  commissions 
as  is  allowed  by  law  to  executors  and  administrators;  and  also,  in  all 
cases  where  to  the  court  a  further  allowance  seems  proper,  such  ad- 
ditional sum  for  the  services  of  such  trustees  as  the  court  in  which  his 
accounts  are  settled  may  be  deemed  just  and  reasonable. 

Section  87,  act  253,  1899.     (10746.)     No  substantial  change. 

Sec.  35.  When  provision  shall  be  made  by  the  will  for  the  compensa- 
tion to  the  trustee,  that  shall  be  deemed  a  full  compensation  for  his 
services,  if  he  accepts  the  trust  under  the  will,  unless  he  shall,  by  a  writ- 
ten instrument  filed  in  the  probate  court  renounce  all  claim  to  the  com- 
pensation provided  by  the  will.  In  case  claim  to  the  compensation 
provided  by  the  will  is  renounced,  the  trustee  shall  be  entitled  to  his 
compensation  as  in  other  cases. 

Section  38,  act  253,   1899.      (10747.)      No  change. 

Sec.  36.  In  all  cases  where  by  the  provisions  of  this  chapter,  the 
issue  of  citation  or  giving  of  notice  is  provided  for,  such  citation  or 
notice  shall  be  served  in  the  manner  provided  in  section  nine  of  chapter 
fifty- two  of  this  act. 

Section  39,  act  253.   1899.      (10748.)     Modified. 

Sec.  37.  When,  upon  filing  or  hearing  of  an  account  of  a  trustee  in 
a  probate  court,  or  any  petition  allowed  by  this  chapter  to  be  filed  in 
such  court,  it  appears  to  the  court  that  the  interest  of  a  person  unborn^ 
unascertained  or  legally  incompetent  to  act  in  his  own  behalf  is  not 
represented  otherwise  than  by  the  trustee,  the  court  may,  and  upon  the 
request  of  any  person  interested  shall,  appoint  some  competent  and 
disinterested  person  to  act  as  guardian  ad  litem  for  such  person  and  to 
represent  his  interests  in  the  matter.  The  person  so  appointed  shall 
make  oath  to  perform  his  duty  faithfully  and  impartially  and  shall  be 
entitled  to  such  reasonable  compensation  for  his  services  as  the  court 
may  allow. 

Section   40,    act   253,    1899.      (10740.)      No  cbango. 
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Sec.  38.  The  decree  of  the  court  having  jurisdiction  allowing  any 
account  of  a  trustee  shall,  except  in  cases  of  fraudulent  concealment  or 
fraudulent  misrepresentation  on  the  part  of  the  trustee,  be  final  and 
conclusive  against  all  persons  interested  in  such  account  and  legally 
competent  at  the  date  of  such  decree,  and  against  all  other  persons  who 
are  or  may  become  interested  therein,  although  unborn,  unascertained 
or  legally  incompetent  to  act  in  their  own  behalf,  if  their  general  guard- 
ian or  guardian  ad  litem  has,  after  having  been  duly  appointed,  as- 
sented to  such  account,  or  has  been  heard  thereon,  or  been  notified  of 
the  hearing  thereon ;  but  such  decree  may  be  appealed  from  in  the  man- 
ner provided  in  the  next  section  of  this  chapter. 

Section  41,  act  253,  lfe99.      (10750.)      No  substantial  change. 

Sec.  39.  The  decree  of  the  probate  court  upon  the  settlement  of  the 
accotint  of  any  testamentary  trustee,  as  herein  provided,  or  in  any  other 
order  or  decree  of  the  probate  court,  made  pursuant  to  any  provision 
of  this  chapter,  may  be  appealed  from  in  the  manner  provided  by  law 
for  appeals  from  other  orders,  sentences,  decrees  or  denials  of  a  judge 
of  probate,  and  the  like  proceedings  shall  be  had  upon  such  appeal; 
and  the  probate  court  may,  upon  the  appeal  of  a  trustee  from  an  order 
removing  him,  or  from  an  order  settling  and  allowing  his  account,  re- 
quire him  to  give  a  bond  in  a  sum  sufficient  to  cover  the  property  in  his 
hands. 

Section    42,    act   253,   1899.      (10751.)      No   substantial   change. 

Sec.  40.  The  term  "testamentary  trustee''  as  used  in  this  chapter 
includes  every  person,  except  an  executor,  an  administrator  with  the 
will  annexed,  or  a  guardian,  who  is  designated  by  a  will  or  by  any  com- 
petent authority  to  execute  a  trust  created  by  a  will;  and  it  includes 
such  an  executor  or  administrator  where  he  is  acting  in  the  execution 
of  a  trust  created  by  the  will  which  is  separable  from  his  functions  as 
executor  or  administrator. 

Section  43,  act  253,   1899.      (10752.)      No  substantial  change. 

Sec.  41.  Where  the  same  person  is  a  testamentary  trustee  and  also 
the  executor  of  the  will  or  an  administrator  with  the  will  annexed  upon 
the  same  estate,  proceedings  taken  by  or  against  him,  as  prescribed  in 
this  chapter,  do  not  affect  him  as  executor  or  administrator,  or  the 
creditors  of,  or  persons  interested  in,  the  general  estate,  except  in  one 
of  the  following  cases: 

1.  Where  he  presents  a  petition  praying  for  the  revocation  of  hif^  let- 
ters testamentary  or  letters  of  administration,  he  may  also  in  the  same 
petition,  set  forth  the  facts,  upon  showing  which  he  would  be  allowed 
to  resign  as  testamentary  trustee;  and  may  thereupon  pray  for  a  decree 
allowing  him  to  resign,  and  for  a  citation  accordingly; 

2.  Wbere  a  person  presents  a  petition  praying  for  the  removal  of  an 
executor  or  administrator  with  the  will  annexed  and  any  of  the  facts 
set  forth  in  the  petition  are  made  by  the  provisions  of  this  chapter 
sufficient  to  entitle  the  same  person  to  present  a  petition  praying  for 
the  removal  of  a  testamentary  trustee,  the  petitioner  may  pray  for  a 
decree  removing  the  person  complained  of  in  both  capacities,  and  for 
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a  citation  accordingly.  In  either  case  proceedings  upon  the  petition  for 
the  removal  of  the  testamentary  trustee,  and  for  the  judicial  settlement 
of  his  account,  may  be  taken  as  prescribed  in  this  chapter  in  connection 
with,  or  separately  from,  the  like  proceedings  upon  the  petition  for  the 
removal  of  an  executor  or  administrator  with  the  will  annexed  as  the 
probate  court  directs. 

Section   44,   act  253,   1899.      (10753.)      No  substantial  change. 

Sec.  42.  The  provisions  of  this  chapter  apply  to  a  trust  created  by 
the  will  of  a  resident  of  this  state,  or  relating  to  real  property  situated 
within  the  state,  without  regard  to  the  residence  of  the  trustee  or  the 
time  of  the  execution  of  the  will.  All  trustees  created  by  any  last  will 
and  testatment  heretofore  admitted  to  probate,  or  appointed  by  any  com- 
petent authority  to  execute  any  trust  created  by  any  last  will  and  testa- 
ment heretofore  admitted  to  probate,  shall  account  under  this  chapter, 
and  shall,  in  all  respects,  be  governed  thereby. 

Section  45,  act  253,   1899.      (10764.)     Modified. 

Sec.  43.  The  provisions  of  this  chapter  shall  not  be  construed  to  in 
any  manner  limit,  change,  modify  or  abolish  the  jurisdiction  as  it  now 
exists,  of  the  courts  of  chancery  of  this  state,  of,  over  or  concerning 
such  trustees  and  trust  estates,  but  the  same  shall  remain  and  continue 
in  all  respects  as  though  this  chapter  had  not  been  passed. 

Section  46,  act  253,  1899.     (10755.)     No  substantial  change. 

OP   THE  TRANSFER   OF    PERSONAL   ESTATES    HELD    IN   TRUST. 

Sec.  44.  Whenever  any  personal  estates  shall  be  holden  by  any  trus- 
tee or  trustees  under  the  last  will  and  testament  of  any  person  whose 
will  has  been  admitted  to  probate  or  allowed  and  filed  by  any  probate 
court  of  any  county  in  this  state,  or  under  any  appointment  made  by 
any  probate  court  in  any  county  of  this  state,  for  the  benefit  of  any 
person  or  persons  permanently  residing  in  any  other  state  of  the  union, 
such  trustee  or  trustees  may  transfer,  assign  and  deliver  such  estate 
so  holden  in  trust  to  any  trustee  or  trustees  lawfully  appointed  in  the 
state  where  such  beneficiary  resides  to  be  by  said  trustee  or  trustees  in 
such  state  holden  upon  the  same  trust  as  the  same  is  holden  in  this 
state. 

Section   9302.      (11020.)      No   change. 

Sec.  45.  The  person  or  persons  entitled  to  the  benefit  of  such  estate, 
or  some  one  of  them,  shall  first  procure  the  appointment  of  a  trustee  or 
trustees  in  the  state  where  such  beneficiary  resides,  to  receive  and  hold 
such  estate,  and  shall  obtain  a  copy  of  such  appointment  certified  con- 
formably to  the  act  of  congress  relating  to  the  authentication  of 
judicial  proceedings  between  the  different  states  and  file  the  same  in  the 
probate  court  where  such  will  was  admitted  to  probate  or  where  such 
trustee  or  trustees  received  his  or  their  appointment  and  shall  also 
proffer  a  petition  to  said  court  asking  the  court  to  direct  a  transfer  and 
delivery  of  such  trust  estate  to  a  trustee  or  trustees  so  appointed  in 
another  state. 

Section   9303.       (11021.)       No    change. 
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Sec.  46.  The  court  of  probate  aforesaid  may  at  its  discretion  author- 
ize and  direct  such  transfer,  assignment  and  delivery  of  such  trust  es- 
tate to  the  said  trustee  or  trustees  so  appointed  in  another  state,  and 
said  trustee  or  trustees  of  such  estate  after  such  assignment  and  delivery 
of  such  estate  shall  procure  a  written  acknowledgment  of  the  reception 
of  such  estate,  and  the  same  being  filed  in  the  probate  court  where  such 
will  was  admitted  to  probate,  or  where  such  trustee  or  trustees  were 
appointed  in  this  state,  shall  be  thereupon  discharged  from  all  liability 
on  account  of  the  said  trust. 

Section  9304.      (11022.)      No  change. 

OP  TRUSTEES   IN   CERTAIN    CASES. 

Sec.  47.  Whenever  it  shall  become  necessary  or  convenient  in  the 
settlement  or  distribution  of  the  estate  of  a  deceased  person,  to  appoint 
a  trustee  to  take  charge  of  or  invest  and  distribute  any  portion  of  such 
estate,  the  judge  of  probate  shall  have  power,  and  it  shall  be  his  duty, 
on  the  application  of  any  person  interested  in  the  estate,  to  appoint 
such  trustee. 

Section  691.      (12189.)     No  change. 

Sec.  48.  No  such  trustee  shall  be  appointed  without  notice  to  all 
persons  interested  in  the  estate,  and  such  notice  may  be  given  in  the 
manner  provided  in  section  nine  of  chapter  fifty-two  of  this  act. 

Section    692.      (12140.)      Modified. 

Sec.  49.  Every  trustee  appointed  under  the  foregoing  provision 
shall,  before  he  enters  upon  the  execution  of  his  trust,  and  before  any 
warrant  of  appointment  shall  be  delivered  to  him,  give  a  bond  to  the 
judge  of  probate  in  such  sum  and  with  such  surety  or  sureties  as  he 
shall  approve,  with  conditions  as  follows: 

1.  To  account  before  the  probate  court  for  all  moneys  and  effects  re- 
ceived by  him  as  such  trustee,  at  such  time  or  times  as  the  judge  of 
probate  shall  order; 

2.  To  faithfully  perform  all  the  duties  of  the  trust  to  which  he  is 
appointed. 

Section  693.      (12141.)     No  change. 

Sec.  50.  It  shall  be  the  duty  of  such  trustee  to  invest  or  distribute 
the  estate  which  shall  be  received  by  him,  according  to  the  direction 
of  his  warrant  of  appointment,  and  to  account  for  such  estate  and  the 
interest  thereon  in  such  manner  and  at  such  times  as  the  judge  of  pro- 
bate shall  order. 

Section  604.      (12142.)      No  change. 

Sec.  51.  Such  trustee  shall  receive  the  same  compensation  for  his 
services  as  administrators  are  by  law  entitled  to  for  like  services. 

Section  695.      (12148.)      No  change. 
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Sec.  52.  The  bond  required  bj  the  provision  of  section  forty-nine 
shall  be  for  the  security  of  all  persons  interested  in  the  estate,  and  such 
bond  may  be  prosecuted  in  the  same  manner  that  executors'  and  ad- 
ministrators' bonds  may  be  prosecuted,  according  to  chapter  sixty- 
three  of  this  act,  and  any  execution  issued  upon  any  judgment  rendered 
upon  such  bond,  shall  be  collected  for  the  use  of  the  persons  interested, 
according  to  their  respective  interests. 

Section  696.      (12144.)      No  substantial  cliange. 
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CHAPTER  LXII. 

OF  ACCOUNTS  BY  EXECUTORS  AND  ADMINISTEATOES. 

Sesction  1.  Every  executor  and  administrator  shall  be  chargeable  in 
his  account  with  the  whole  of  the  goods,  chattels,  rights  and  credits  of 
the  deceased  which  may  come  to  his  possession;  also,  with  all  the  pro- 
ceeds of  the  real  estate  which  may  be  sold  for  the  payment  of  debts  and 
legacies,  and  with  all  the  interest,  profit  and  income  which  shall  in  any 
way  come  to  his  hands  from  the  estate  of  the  deceased. 

Section  9428.      (11139.)      No  change. 

Sec.  2.  Every  executor  and  administrator  shall  account  for  the  per- 
sonal estate  of  the  deceased,  as  the  same  shall  be  appraised,  except  as 
provided  in  the  following  sections. 

Section  9429.     (11140.)     No  change. 

Sbc.  3.  An  executor  or  administrator  shall  not  make  profit  by  the 
increase,  nor  suffer  loss  by  the  decrease  or  destruction,  without  his 
fault,  of  any  part  of  the  personal  estate;  and  he  shall  account  for  the 
excess,  when  he  shall  sell  any  part  of  the  personal  estate  for  more  than 
the  appraisal,  and  if  he  shall  sell  any  for  less  than  the  appraisal,  he  shall 
not  be  responsible  for  the  loss,  if  it  shall  appear  to  be  beneficial  to  the 
estate  to  sell  it. 

Section  9430.      (11141.)      No  change. 

Sec.  4.  When  the  executor  or  administrator  shall  sell  personal  estate, 
under  an  order  of  the  probate  court,  he  shall  account  for  the  same  at  the 
price  for  which  it  shall  be  sold. 

Section  9432.     (11143.)     No  change. 

Sec.  5.  No  executor  or  administrator  shall  be  accountable  for  any 
debts  due  to  the  deceased,  if  it  shall  appear  that  they  remain  uncollect- 
ed without  his  fault. 

SecUon    9433.      (11144.)      No   change. 

Sec.  6.  The  executor  or  administrator  shall  also  be  accountable  for 
the  income  of  the  real  estate  while  it  shall  remain  in  his  possession ;  and 
if  he  shall  use  or  occupy  any  part  of  it,  he  shall  account  for  it  as  may 
be  agreed  upon  between  him  and  the  parties  interested,  or  adjudged 
by  the  probate  court  with  their  assent ;  and  if  the  parties  shall  not  agree 
upon  the  sum  to  be  allowed,  the  samef  may  be  ascertained  by  one  or  more 
disinterested  persons,  to  be  appointed  by  the  probate  court,  whose  award, 
being  accepted  by  such  court,  shall  be  final. 

Section  9434.     (11145.)     No  change. 

Sec.  7.  When  an  executor  or  administrator  shall  neglect  or  unreason- 
ably delay  to  raise  money,  by  collecting  the  debts  or  selling  the  real  or 
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personal  estate  of  the  deceased,  or  shall  neglect  to  pay  over  the  money 
he  shall  have  in  his  hands,  and  the  value  of  the  estate  shall  thereby  be 
lessened,  or  unnecessary  cost  or  interest  shall  accrue,  or  the  persons  in- 
terested shall  suffer  loss,  the  same  shall  be  deemed  waste,  and  the  dam- 
ages sustained  may  be  charged  against  the  executor  or  administrator 
in  his  account,  or  he  shall  be  liable  therefor  on  his  administration  bond. 

Section  9485.     (11146.)      No  change. 

Sec.  8.  Every  executor  and  administrator  shall  at  the  end  of  one 
year  from  the  time  of  his  appointment,  and  at  least  once  in  each  year 
thereafter  during  the  continuance  of  the  administration,  and  at  such 
other  times  as  he  may  be  directed  by  the  probate  judge,  make  and  file 
in  the  probate  court  an  accurate  account  of  all  moneys  and  other  prop- 
erties in  his  hands,  as  such  executor  or  administrator,  and  of  any  ex- 
penditures and  disbursements  thereof;  in  case  any  such  executor  or  ad- 
ministrator shall  fail  to  make  and  file  his  account  as  herein  provided, 
it  shall  be  the  duty  of  the  probate  judge  to  require  and  notify  him  so 
to  do. 

This  section  supersedes  9486  (11147)  and  9345  (12148)  so  far  as  It  applies  to  ex- 
ecutors and  administrators. 

Sdc.  9.  The  judge  of  probate  shall  give  at  least  two  weeks'  notice  of 
the  time  and  place  of  meeting  for  the  purpose  of  hearing  and  examining 
such  account,  which  notice  shall  be  given  as  provided  in  section  nine  of 
chapter  fifty-two  of  this  act. 

Section  9346.      (12149.)     Modified. 

Sex?.  10.  In  case  any  such  executor  or  administrator  shall  fail  with- 
out reasonable  cause  to  appear  at  the  time  and  place  specified  in  the 
notice,  or  to  render  to  the  judge  of  probate  a  satisfactory  statement  of 
his  accounts,  then  it  may  be  lawful,  and  shall  be  the  duty  of  the  judge 
of  probate  to  remove  such  executor  or  administrator,  and  to  appoint 
some  suitable  person  in  his  place,  who  shall  give  the  same  bonds,  dis- 
charge the  same  duties,  and  be  liable  to  the  same  penalties  as  is  now 
provided  by  law. 

Section  9347.  (12150.)  Modified.  Section  9346  and  9347  modified  so  as  to  apply  only 
to  executors  and  administrators.  Removal  of  guardians  provided  for  in  chapter  on  guard- 
ians and  wards,  section  25,   chapter  58  of  this  act. 

Sec,  11.  When  an  executor  or  administrator,  after  being  duly  cited 
by  the  probate  court,  shall  neglect  to  render  his  account,  he  shall  be  liable 
on  his  bond  for  all  damages  which  may  accrue,  and  his  bond  may  be  put 
in  suit  by  any  person  interested  in  the  estate. 

Section   9439.      (11150.)      No  change. 

Sec.  12.  When  costs,  in  any  case,  are  allowed  against  an  executor  or 
administrator,  execution  shall  not  issue  against  the  estate  of  the  deceased 
in  his  hands  therefor,  but  shall  be  awarded  against  him  as  for  his  owii 
debt;  and  the  amount  paid  by  him  shall  be  allowed  in  his  administra- 
tion account,  unless  it  shall  appear  that  the  suit  or  proceeding,  in  which 
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the  costs  shall  be  taxed,  shall  have  been  prosecuted  or  resisted  without 
just  cause. 

Section  9440.     (11151.)     No  change. 

Sec.  13.  Before  the  administration  account  of  any  executor  or  admin- 
istrator shall  be  allowed,  notice  shall  be  given  to  all  persons  interested, 
of  the  time  and  place  of  examining  and  allowing  the  same. 

Section  9441.      (11152.)      Modified. 

COMPENSATION  OF  EJXBCUTORS  AND  ADMINISTRATORS. 

Sex:?.  14.  When  no  compensation  shall  be  provided  by  the  will, 
or  the  executor  shall  renounce  all  claim  thereto,  he  shall  be  allowed  all 
necessary  expenses  in  the  care,  management  and  settlement  of  the  estate, 
and  commissions  upon  the  amount  of  personal  estate  collected  and 
accounted  for  by  him,  and  of  the  proceeds  of  real  estate  sold  under  an 
order  of  the  court  for  the  payment  of  debts,  as  follows:  For  the  first 
thousand  dollars,  at  the  rate  of  five  per  cent. ;  for  all  above  that  sum  and 
not  exceeding  five  thousand  dollars,  at  the  rate  of  two  and  one-half  per 
cent. ;  and  for  all  above  five  thousand  dollars,  at  the  rate  of  one  per  cent. ; 
and  the  same  commissions  shall  be  allowed  to  administrators. 

Merges  sections   9437    (11148)    and   9438    (11149). 

Sec.  15.  In  all  cases  where  the  executor  or  administrator  shall  per- 
form any  extraordinary  services,  not  required  of  an  executor  or  admin- 
istrator in  the  common  course  of  his  duties,  and  in  cases  of  unusual  diffi- 
culty or  responsibility,  such  further  allowance  may  be  made  as  the  judge 
of  probate  shall  deem  just  and  reasonable:  Provided,  however.  That 
such  allowance  shall  only  be  made  upon  the  filing  of  a  petition  therefor, 
setting  forth  in  detail  such  extraordinary  services,  or  the  reasons  for 
considering  the  case  one  of  unusual  difficulty  or  resj)onsibility,  and  the 
order  making  any  such  allowance  shall  recite  in  detail  the  extraordinary 
services  for  which  such  allowance  is  made,  giving  the  amount  allowed 
for  each  item  thereof,  or  the  reasons  for  considering  the  case  one  of  un- 
usual difficulty  or  responsibility;  and  in  case  the  order  does  not  contain 
such  recitals  as  herein  required,  the  same  shall  be  void  and  of  no  effect. 

Supersedes  latter  part  of  section  9438.      (11149.) 
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CHAPTER  LXIII. 

OP  PROBATE  BONDS  AND  TUB  PROSECUTION  THEREOF. 

Skction  1.  All  bonds,  required  by  law  to  be  taken  in  or  by  order  of 
the  probate  court,  shall  be  for  such  sum,  and  with  such  sureties  as  the 
judge  of  probate  shall  direct,  except  when  the  law  otherwise  prescribes ; 
and  such  bonds  shall  be  for  the  security  and  benefit  of  all  persons  inter- 
ested, and  shall  run  to  the  judge  of  probate,  except  where  they  are  re- 
quired by  law  to  run  to  the  adverse  party. 

Section    9487.      (11184.)       Modified. 

Rec.  2.  No  bond  required  by  law  to  be  given  to  the  judge  of  probate, 
and  filed  in  his  office,  shall  be  deemed  sufficient,  unless  it  shall  have  been 
examined  and  approved  by  the  judge,  and  his  approval  thereof  endorsed 
thereon  in  writing,  and  signed  by  him. 

Section   668.      (12116.)      Modified. 

Sec.  3.  A  suit  may  be  brought  on  the  bond  of  any  executor  or  admin- 
istrator by  any  creditor,  when  the  amount  due  to  him  has  been  ascer- 
tained and  ordered  by  the  decree  of  distribution  to  be  paid,  if  the  execu- 
tor or  administrator  shall  neglect  to  pay  the  same  when  demanded. 

Section    9488.      (11185.)      No   change. 

Sec.  4.  Such  a  suit  may  be  brought  by  any  person  as  next  of  kin,  to 
recover  his  share  of  the  [)ersonal  estate,  after  a  decree  of  the  probate 
court  declaring  the  amount  due  to  him,  if  the  executor  or  administrator 
shall  fail  to  pay  the  same  when  demanded. 

Section   9489.      (11186.)      No  change. 

Sec.  5.  When  it  shall  appear,  on  the  representation  of  any  person 
interested  in  the  estate,  that  the  executor  or  administrator  has  failed  to 
perform  his  duty  in  any  other  particular  than  those  before  specified,  the 
judge  of  probate  may  authorize  any  creditor,  next  of  kin,  legatee,  or 
other  person  aggrieved  by  such  maladministration  to  bring  an  action  on 
the  bond. 

Section   9490.      (11187.)      No   change. 

Sec.  6.  Whenever  an  executor  or  administrator  shall  refuse  or  omit 
to  perform  any  order  or  decree  made  by  a  judge  of  probate  having  juris- 
diction, for  rendering  an  account,  or  upon  a  final  settlement,  or  for  the 
payment  of  debts,  legacies,  or  distributive  shares,  such  judge  of  probate 
may  cause  the  bond  of  such  executor  or  administrator  to  be  prosecuted, 
and  the  moneys  collected  thereon  shall  be  applied  in  satisfaction  of  such 
order  or  decree,  in  the  same  manner  as  such  moneys  ought  to  have  been 
applied  by  such  executor  or  administrator. 

Section  9491.      (11188.)      No  change. 
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Sbc.  7.  In  all  suits  upon  such  bonds,  the  writ  and  proceedings  shall 
be  in  the  name  of  the  judge  of  probate,  and  when  the  action  is  brought 
for  the  benefit  of  any  particular  person  as  creditor,  next  of  kin,  or  lega- 
tee, as  provided  in  this  chapter,  the  execution  shall  express  that  it  is 
for  the  use  of  such  creditor,  next  of  kin  or  legatee,  and  in  such  case  the 
person  for  whose  use  the  action  is  brought  shall  be  deemed  the  plaintiff. 

Section   9492.      (11189.)      No   change. 

Sbc.  8.  On  the  application  of  any  person  authorized  by  this  chapter 
to  commence  a  suit  on  such  bond,  the  judge  of  probate  may  grant  per- 
mission to  such  person  to  prosecute  the  same,  and  shall  thereupon  furnish 
to  the  applicant,  on  his  paying  the  legal  fees,  a  certified  copy  of  the  bond, 
together  with  a  certificate  that  permission  has  been  granted  to  prosecute 
it,  and  the  name  and  residence  of  the  applicant. 

Section  9493.      (11190.)      No  change. 

Sec.  9.  If  judgment  shall  be  rendered  for  the  plaintiff  in  any  suit 
upon  such  bond,  brought  for  the  benefit  of  any  particular  person,  it  shall 
be  for  the  amount  due  to  such  person,  with  costs  of  suit. 

Section    9494.      (11191.)    Modified. 

Sbc.  10.  If  judgment  shall  be  rendered  for  the  plaintiff  in  any  suit 
upon  such  bond,  brought  by  the  judge  of  probate  for  any  breach  thereof, 
in  not  performing  any  order  or  decree  of  the  judge  of  probate,  as  men- 
tioned in  section  six  of  this  chapter,  execution  shall  be  awarded  for  the 
full  value  of  all  the  estate  of  the  deceased  that  shall  have  come  to  the 
hands  of  .such  executor  or  administrator  for  which  he  shall  not  have 
satisfactorily  accounted,  and  for  all  such  damages  as  shall  have  been 
occasioned  by  his  neglect  or  maladministration,  with  costs  of  suit. 

Section  9495.      (11192.)      Modified. 

Sex?.  11.  All  moneys  received  on  any  execution  issued  on  a  judgment 
in  favor  of  the  judge  of  probate,  as  mentioned  in  the  preceding  section, 
shall  be  paid  over  to  the  co-executor  or  co-administrator,  if  there  be  any, 
or  to  such  person,  other  than  the  defendant  therein,  as  shall  then  be  the 
rightful  executor  or  .administrator,  and  such  moneys  shall  be  assets  in 
his  hands  to  be  administered  according  to  law. 

Section   9496.      (11193.)      No  change. 

B^c.  12.  Claims  for  damages  on  account  of  the  breach  of  the  condi- 
tions of  any  bond,  may  be  prosecuted  by  any  executor,  administrator  or 
guardian,  in  behalf  of  those  he  may  represent,  in  the  same  manner  as  by 
persons  living,  and  of  full  age,  and  such  claims  may  be  prosecuted  against 
the  representatives  of  deceased  persons,  in  the  same  manner  as  other 
claims  against  such  deceased  persons. 

Section  9498.      (11195.)      No  change. 

Sex!.  13.  The  judge  of  probate  of  any  county  may  require  a  new  or 
additional  bond  to  be  given  by  any  executor,  administrator,  guardian  or 
trustee,  whenever  he  shall  deem  it  necessary  and  proper,  and  it  shall  be 
the  duty  of  any  such  probate  judge  to  require  such  new  and  additional 
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bond  at  the  end  of  every  five  year  period,  during  the  continuance  of  the 
term  of  such  executor,  administrator,  guardian  or  trustee.  On  the  filing 
of  such  new  bond,  the  existing  bond  and  the  sureties  thereon  may  be 
discharged  from  responsibility  for  any  act  of  the  principal  therein  occur- 
ring subsequent  to  the  date  of  such  discharge. 

Thl8  section  merges  section  9400  (11196)  as  amended  by  act  69,  1901,  section  9500 
(11197),  section  1  of  act  311,  1909   (11201)   and  section  9  of  act  258,  1899   (10718). 

Rec.  14.  Whenever  a  new  bond  shall  be  required  under  the  provisions 
of  the  preceding  section,  the  judge  of  probate  shall  require  written  notice 
thereof  to  be  given  to  such  guardian,  administrator,  executor  or  trustee 
by  service  as  provided  in  section  nine  of  chapter  fifty-two  of  this  act. 
If  after  the  giving  of  the  notice  aforesaid,  such  guardian,  administrator, 
executor  or  trustee  shall  refuse  or  neglect  to  give  the  bond  as  required, 
the  judge  of  probate  may  forthwith  and  of  his  own  motion,  remove  such 
guardian,  administrator,  executor  or  trustee. 

Section  2,  act  311,  1909.      (11202.)      Modified. 

Sec.  15.  The  necessary  costs  incurred  in  carrying  out  the  provisions 
of  the  two  last  preceding  sections  and  serving  the  notices  herein  requir- 
ed, shall  be  borne  by  the  county  in  which  the  proceeding  is  had,  and  shall 
be  paid  by  the  county  treasurer  from  the  general  fund,  upon  the  warrant 
of  the  judge  of  probate  approved  by  the  board  of  supervisors  or  board 
of  auditors  of  such  county :  Provided,  That  whenever  it  shall  appear 
that  there  are  sufficient  funds  in  the  estate,  the  judge  of  probate  shall  by 
order  direct  the  guardian,  administrator,  executor  or  trustee  to  refund 
to  the  county  the  costs  of  such  proceeding. 

Section   3,   act   311,    1909.      (11203.)      Modified. 

Sdc.  16.  It  shall  be  the  duty  of  the  probate  court  to  keep  a  book 
wherein  shall  be  entered  the  dates  upon  which  the  bond  of  each  guardian, 
administrator,  executor  or  trustee  was  approved  by  the  court,  and  every 
five  years  thereafter  the  notices  herein  required  shall  be  served  accord- 
ing to  the  provisions  of  section  fourteen  of  this  chapter,  and  a  new  bond 
required. 

Section   4,   act   311,   1909.      (11204.)      Modified. 

Sec.  17.  Any  surety  may,  upon  his  petition  to  the  probate  court,  be 
discharged  from  all  further  responsibility,  if  the  court,  after  due  notice 
to  all  persons  interested,  deems  it  reasonable  and  proper,  and  the  prin- 
cipal may  thereupon  be  required  to  give  a  new  bond. 

Section  9501.     (11198.)     No  change. 

Sec.  18.  If  the  principal  fails  to  give  a  new  bond  within  such  time 
as  is  ordered  by  the  court,  he  may  be  removed  and  some  other  person  ap- 
pointed in  his  stead. 

Section  9502.     (11199.)     No  change. 

Sec.  19.  When  a  new  bond  is  so  required,  the  sureties  in  the  prior 
bond  are  liable  for  all  breaches  of  the  condition  committed  before  the 
new  bond  is  approved  by  the  judge. 

Section  9503.      (11200.)      No  change. 
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CHAPTER  LXIV. 

OF  ADOPTION  AND   CUANGE  OF    NAMES. 

Section  1.  Whenever  any  person  or  persons  shall  desire  to  adopt  any 
minor  child,  and  to  change  the  name  of  such  child,  and  to  bestow  upon 
him  or  her  the  family  name  of  the  person  or  persons  adopting  such  child, 
or  to  adopt  any  minor  child  without  a  change  of  name,  with  intent  to 
make  such  child  his,  her  or  their  heir,  such  proceedings  shall  be  had  as 
are  hereinafter  provided. 

Section  8776.      (11636.)      No  change. 

Sex:.  2.  Such  adoption,  and  in  case  a  change  of  name  is  desired,  such 
change  of  name,  shall  be  with  the  consent  of  the  persons  hereinafter  de- 
scribed, viz.: 

1.  In  case  the  parents  of  such  child,  or  either  of  them,  are  living,  then 
with  the  consent  of  such  parent  or  the  survivor  of  them ; 

2.  In  case  such  child  is  abandoned  by  one  of  its  parents,  then  with 
the  consent  of  the  other  parent; 

3.  In  case  such  child  be  illegitimate,  then  with  the  consent  of  its 
mother; 

4.  In  case  such  child  is  an  orphan  or  is  abandoned  by  its  parents  or 
surviving  parent,  or  by  its  mother,  if  it  be  illegitimate,  then  with  the  con- 
sent of  the  nearest  of  kin  or  guardian  of  such  child,  or  of  the  principal 
oflScer  of  any  incorporated  asylum,  hospital  or  home,  of  which  such  child 
may  be  an  inmate,  or  of  two  superintendents  of  the  poor  of  the  county, 
or  the  director  of.  the  poor  of  any  city  or  township  of  which  such  child 
is  a  resident,  or  of  the  principal  officer  of  any  institution,  public  or 
private,  in  this  state,  or  elsewhere  in  whose  care  such  orphan  or  aban- 
doned child  may  be; 

5.  In  case  the  parents,  or  surviving  parent  of  such  child,  or  the 
mother,  if  said  child  be  illegitimate,  or  the  parent  who  has  not  abandon- 
ed it,  if  such  child  has  been  abandoned  by  one  of  its  parents,  has  or  have 
surrendered  and  released,  in  a  writing  duly  executed  and  acknowledged 
before  an  officer  authorized  by  law  to  take  acknowledgments,  all  his,  her 
or  their  parental  rights  in  and  to  such  child,  and  the  custody  and  con- 
trol thereof  to  an  incorporated  asylum,  hospital  or  home,  of  which  such 
child  may  be  an  inmate,  for  the  purpose  of  enabling  such  incorporated 
asylum,  hospital  or  home  to  have  said  child  adopted  by  some  suitable 
person,  and  its  name  changed,  when  a  change  is  desired,  and  the  child 
made  an  heir  at  law  under  the  provisions  of  this  chapter,  then  with  the 
consent  of  the  principal  officer  of  any  such  incorporated  asylum,  hos- 
pital or  home,  and  the  aforementioned  release  executed  by  parent  or 
parents  as  aforesaid  to  said  asylum,  hospital  or  home,  shall  be  filed  with 
the  instrument  of  adoption  in  the  probate  court; 

6.  In  case  said  child  is  legally  an  inmate  of  the  state  public  school, 
then  with  the  consent  of  the  superintendent  of  such  school,  and  the 
county  agent  of  the  state  board  of  corrections  and  charities  for  the 
county  wherein  the  person  adopting  such  child  resides; 
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7.  In  case  said  child  shall  have  been  committed  by  an  order  of  a  court 
of  competent  jurisdiction,  to  the  care  of  any  incorporated  association, 
embracing  in  its  objects  the  purpose  of  caring  for,  or  obtaining  homes 
for  dependent  or  neglected  children,  approved  by  the  state  board  of  cor- 
rections and  charities,  then  with  the  consent  of  the  principal  oflScer  of 
such  association; 

8.  In  any  case  heretofore  described,  if  such  child  be  above  the  age  of 
ten  years,  then  with  the  additional  consent  of  such  child ; 

9.  In  case  any  person  herein  designated  as  a  parent  with  whose  con- 
sent such  adoption  is  desired,  shall  be  insane  or  mentally  incompetent, 
then  such  adoption  shall  be  with  the  consent  of  the  general  guardian 
of  such  insane  or  mentally  incompetent  parent,  and  such  consent  of  the 
general  guardian  shall  have  the  same  force  and  effect  as  if  made  by  the 
insane  or  mentally  incompetent  person  while  in  sound  mind:  Provided, 
That  in  such  case  no  change  of  name  shall  be  made. 

Section   8777   (11637)   as  aracDded  by  act   121  of  1911.     9th  Subdivision  modified. 

Sec.  3.  8a id  person  or  persons  first  above  described,  together  with 
his  or  her  wife  or  husband,  if  any  there  be,  and  the  person  or  persons, 
oflScer  or  agent  required  by  the  preceding  section  to  consent  thereto, 
shall  make  under  their  hands  and  seals,  an  instrument  in  writing,  where- 
by they  shall  declare  that  such  child,  naming  him  or  her  by  the  name  he 
or  she  has  usually  borne,  is  adopted  as  the  child  of  the  person  or  per- 
sons first  above  referred  to,  and  that  he,  she  or  they  intend  to  make  such 
child  his,  her  or  their  heir,  and  shall  state  the  full  name  they  desire  such 
child  shall  bear. 

Section    8778.      (11638.)      No   change. 

Sec.  4.  The  execution  of  such  instrument  shall  be  acknowledged  by 
the  person  so  signing  the  same,  before  an  oflScer  authorized  by  law  to 
take  acknowledgments  of  deeds,  and  thereupon  the  same  shall  be  pre- 
sented to,  and  filed  with  the  judge  of  probate  of  the  county  where  such 
person  or  persons  adopting  such  child  reside. 

Section    8779.      (11639.)      No   change. 

Sbc.  5.  Such  judge  of  probate  with  whom  such  instrument  is  filed, 
shall  thereupon  make  an  investigation,  and  if  he  shall  be  satisfied  as  to 
the  good  moral  character,  and  the  ability  to  support  and  educate  such 
child,  and  of  the  suitableness  of  the  home  of  the  person  or  persons  adopt- 
ing said  child,  he  shall  make  an  order  to  be  entered  on  the  journal  of 
the  probate  court  that  such  person  or  persons  do  stand  in  the  place  of 
a  parent  or  parents  to  such  child,  and  in  case  a  change  of  name  is  de- 
sired, that  the  name  of  such  child  be  changed  to  such  name  as  shall  be 
designated  in  said  instrument  for  that  purpose.  Whereupon  such  child 
shall,  in  case  of  a  change  of  name  thereafter  be  known  and  called  by 
said  new  name,  and  the  person  or  persons  so  adopting  such  child,  shall 
thereupon  stand  in  the  place  of  a  parent  or  parents  to  such  child  in  law, 
and  be  liable  to  all  the  duties  and  entitled  to  all  the  rights  of  parents 
thereto,  and  such  child  shall  thereupon  become  and  be  an  heir  at  law 
of  such  person  or  persons,  the  same  as  if  he  or  she  were  in  fact  the  child 
of  such  person  or  persons. 

Section    8780.      (11640.)      No   change. 
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Sec.  6.  The  probate  court  of  any  county  of  this  state  shall  have 
power,  by  an  order  to  be  entered  on  its  journal,  to  change  the  name  of 
any  adult  person  who  has  been  one  year  a  resident  of  such  county  who 
may  make  a  petition  in  writing,  to  such  court  for  that  purpose,  upon 
such  person  showing  a  suflScient  reason  for  such  proposed  change  to  the 
satisfaction  of  such  court,  and  that  such  change  is  not  sought  with  any 
fraudulent  or  evil  intent;  and,  provided,  that  notice  of  intention  to  make 
such  application  shall  be  published  six  weeks  prior  to  the  making  of  such 
application,  and  for  three  successive  weeks  in  a  newspaper  printed  and 
published  in  said  county  where  the  application  is  to  be  made,  if  there 
be  one,  or  in  a  newspaper  printed  and  published  in  an  adjoining  county, 
or  in  the  nearest  county  in  which  a  newspaper  is  or  may  be  printed  and 
published:  Provided,  That  such  petition  shall  show  the  name  of  the 
father,  mother,  husband  and  wife,  and  children  of  the  petitioner,  and 
notice  of  such  application  shall  be  served  upon  such  persons,  if  living. 

Section  8781.      (11642.)     Modified. 

Sec.  7.  Such  judge  of  probate  shall  require  of  the  person  making  such 
application  under  the  preceding  section,  to  pay  over  to  the  county  treas- 
urer for  the  use  of  the  county  a  fee  of  three  dollars,  and  shall  furnish 
to  said  applicant  if  desired,  a  certified  copy  of  the  order  made  in  such 
matter. 

Section   8782.      (11643.)      No  substantial  change. 
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CHAPTER  LXV. 

OP  APPBALS  PROM  THE  PEOBATB  COURT. 

Section  1.  In  all  cases  not  specifically  prohibited  by  statnte,  any 
person  aggrieved  by  any  order,  sentence,  decree  or  denial  of  the  judge  of 
probate,  may  appeal  therefrom  to  the  circuit  court  for  the  same  county, 
by  filing  a  notice  thereof  with  the  judge  of  probate,  within  twenty  days 
from  the  date  of  the  act  appealed  from,  giving  the  reason  for  such  ap- 
peal, together  with  such  bond  as  is  required  in  the  next  section :  Pro- 
vided, however,  That  any  probate  judge  shall  have  power  in  all  contests 
over  the  allowance  or  disallowance  of  wills,  before  the  hearing  thereof 
in  probate  court,  to  certify  the  same  to  the  circuit  court  for  the  same 
county  for  hearing,  upon  application  of  any  interested  party  in  said 
contest,  in  the  same  way  and  subject  to  the  same  provisions  as  are  now 
provided  for  in  appeals  from  the  probate  court  to  the  circuit  court  men- 
tioned in  this  section. 

Section  669   (12117)   as  amended  by  act  238,  1911.     Modified. 

Sdo.  2.  No  appeal  shall  lie  from  any  order  of  the  probate  court  re- 
moving any  executor,  administrator,  guardian  or  trustee  for  failure  to 
give  such  new  bond  or  render  such  account  as  may  be  required  by  order 
of  such  probate  court  in  pursuance  of  law,  nor  from  the  appointment  of 
special  administrators  or  special  guardians. 

Section  699.     (12146.)     Modified. 

Sbc.  3.  Any  executor,  administrator  or  creditor,  may  appeal  from  the 
decision  and  report  of  the  commissioners  on  claims,  to  the  circuit  court 
for  the  same  county,  if  application  for  such  appeal  be  made  in  writing, 
filed  in  the  probate  oflftce  within  twenty  days  after  the  returning  of  the 
report  of  the  commissioners. 

Section    9886.      (11097.)      Modified. 

Sex:.  4.  No  appeal  shall  be  allowed  from  the  decision  and  report  of 
the  commissioners,  except  in  the  following  cases: 

1.  When  such  commissioners  shall  disallow  any  claim  in  favor  of  any 
creditor  or  of  the  estate,  in  whole  or  in  part,  to  the  amount  of  twenty 
dollars; 

2.  When  the  commissioners  shall  allow  any  claim  in  whole  or  in  part, 
and  the  sum  allowed,  being  objected  to,  shall  amount  to  twenty  dollars; 
in  either  of  which  cases  the  aggrieved  party  may  appeal. 

Section  9388.      (11099.)      No  change. 

Rex:?.  5.  When  an  executor  or  administrator  declines  to  appeal  from 
the  decision  of  the  commissioners,  any  person  interested  in  the  estate 
as  creditor,  devisee,  legatee  or  heir,  or  any  surety  or  sureties  in  the  execu- 
tor's or  administrator's  bond,  may  appeal  from  such  decision  in  the  same 
manner  as  the  executor  or  administrator  might  have  done,  and  the  same 
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proceedings  shall  be  had  in  the  name  of  the  executor  or  administrator : 
Provided,  That  the  person  appealing  in  such  case  shall,  before  the  ap- 
peal shall  be  allowed,  give  a  bond,  to  be  approved  by  the  judge  of  pro- 
bate, as  well  as  to  secure  the  estate  from  damages  and  costs,  as  to  se- 
cure the  intervening  damages  and  costs  to  the  adverse  party. 

Section   9395.      (11106.)      No   change. 

Sec.  6.  When  an  executor  or  administrator  shall  have  a  claim  against 
the  estate  which  he  represents,  which  shall  be  disallowed  by  the  com- 
missioners, and  he  shall  take  an  appeal  therefrom  to  the  circuit  court, 
notice  of  such  appeal  shall  be  given  to  all  concerned,  by  personal  service 
thereof  if  resident  within  this  state,  and  by  registered  mail  with  return 
receipt  demanded,  if  not  resident  within  this  state,  if  their  postoflSce  ad 
dress  be  known;  or  if  such  service  cannot  be  made  in  either  of  the 
methods  stated,  then  by  publication  under  an  order  of  the  probate  court, 
in  some  newspaper  which  circulates  in  the  county,  three  weeks  succes- 
sively, the  last  publication  of  which  shall  be  four  weeks  before  hearing 
of  the  appeal. 

Section    9898.      (11107.)      Modified. 

Sec.  7.  The  circuit  court  to  which  such  appeal  is  taken,  may  for  cause 
shown,  and  upon  motion  to  be  heard  after  reasonable  notice  shall  have 
been  given  the  opposite  party,  and  upon  such  terms  as  may  be  imposed 
by  said  court,  allow  such  amendment  or  amendments  to  the  reasons 
assigned  for  such  appeal,  as  in  the  opinion  of  the  court  justice  may  re- 
quire. 

New   section. 

Sec.  8.  The  party  appealing  shall,  at  the  time  of  filing  notice  thereof, 
file  with  the  judge  of  probate  a  bond  to  the  adverse  party,  in  such  pen- 
alty and  with  such  surety  or  sureties  as  the  judge  of  probate  shall  ap- 
prove, conditioned  for  the  diligent  prosecution  of  such  appeal  and  the 
payment  of  all  such  damages  and  costs  as  shall  be  awarded  against  him, 
in  case  he  shall  fail  to  obtain  a  reversal  of  the  decision  so  appealed  from. 
And  in  case  any  person  appeals  from  the  allowance  and  findings  of  the 
court  upon  the  examination  of  his  account  as  executor,  administrator, 
guardian  or  trustee,  the  court  may,  in  its  discretion,  fix  the  penalty  of 
the  bond  in  such  sum  as  will  cover  the  amount  found  due  by  the  probate 
court  upon  examination  of  such  account,  in  which  case  the  bond  and 
sureties  thereon  shall  be  liable  to  the  amount  of  such  bond  for  the 
amount  found  due  by  the  probate  court  or  the  appellate  court  upon  the 
final  determination  of  such  appeal,  including  the  costs  and  damages 
awarded  by  such  appellate  court. 

Section  670    (12118)    ns  nmendod  by  act  92,   1901.     No  change. 

Sec.  9.  The  appellant  shall  give  notice  of  such  appeal  to  the  adverse 
party,  with  his  reasons  therefor,  in  such  manner  as  the  probate  court 
shali  direct,  within  fifteen  days  from  the  date  of  the  order  directing  the 
manner  of  such  service,  unless  the  adverse  party  shall  in  writing,  filed 
in  the  circuit  court,  waive  such  notice. 


Section   671.      (12119.)      Modified. 
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Sex:.  10.  The  person  appealing  shall  procure  and  file  in  the  circuit 
court  to  which  the  appeal  is  taken,  within  fifteen  days  after  such  appeal 
is  taken,  a  certified  copy  of  the  record  or  proceedings  appealed  from,  of 
the  notice  of  and  reasons  for  such  appeal,  and  of  the  bond  on  appeal  filed 
in  the  probate  court  and  of  the  order  of  the  probate  court  directing  notice 
to  the  adverse  party,  together  with  evidence  that  notice  has  been  given 
to  the. adverse  party  according  to  the  order  of  the  probate  court.  And 
in  case  the  record  herein  required  to  be  filed  in  the  circuit  court  shall 
not  be  filed  in  such  court  within  the  time  herein  directed,  such  appeal 
shall  cease  to  be  of  effect,  and  the  order,  decree,  allowance  or  disallow- 
ance so  appealed  from  shall  stand  as  though  such  appeal  had  not  been 
taken.  And  the  certificate  of  the  clerk  of  such  circuit  court  of  the  filing 
or  non-filing  of  such  record  in  the  circuit  court  may  be  filed  in  the  pro- 
bate court  from  which  such  appeal  was  taken,  and  when  so  filed  shall 
be  treated  as  evidence:  Provided,  That  the  circuit  court  to  which  the 
appeal  is  taken  shall  have  power,  upon  application  within  the  first  ten 
days  of  the  term  of  court  next  succeeding  the  expiration  of  the  said 
fifteen  days  for  filing  said  certified  copy,  to  reinstate  said  appeal,  when 
the  party  making  the  appeal  has  been  prevented  from  perfecting  the 
same  by  circumstances  not  under  his  control. 

Section    072.      (12120.)       Slightly    modified. 

8e3C.  11.  When  such  certified  copy  shall  have  been  filed  in  the  cir- 
cuit court,  with  the  evidence  of  filing  the  requisite  bond,  and  of  giving 
notice  as  aforesaid,  such  court  shall  proceed  to  the  trial  and  determina- 
tion of  the  question  according  to  the  rules  of  law ;  and  if  there  shall  be 
any  question  of  fact  to  be  decided,  issue  may  be  joined  thereon,  under 
the  direction  of  the  court,  and  a  trial  thereof  had  by  jury. 

Section   673.      (12121.)      No  change. 

Rfx?.  12.  If  any  person  aggrieved  by  any  act  of  the  judge  of  probate, 
or  by  the  determination  of  commissioners  on  claims,  shall  from  any  cause, 
without  default  on  his  part,  have  omitted  to  claim  or  prosecute  his  ap- 
peal according  to  law,  the  circuit  court,  if  it  shall  appear  that  justice 
requires  a  revision  of  the  case,  may,  on  the  petition  of  the  party  aggriev- 
ed, and  upon  such  terms  as  it  shall  deem  reasonable,  allow  an  appeal 
to  be  taken  and  prosecuted  with  the  same  effect  as  if  it  had  been  done 
seasonably. 

Section    674.      (12122.)      Modified. 

Sec.  13.  Ko  such  appeal  as  provided  in  the  preceding  section  shall  be 
allowed  without  due  notice  to  the  party  adversely  interested,  nor  un- 
less the  petition  therefor  shall  be  filed  within  one  year  after  the  making 
of  the  decree  or  order  complained  of,  and  then  such  appeal  shall  not  be 
allowed  if  the  debts  of  said  estate  have  been  paid,  or  the  estate  distrib- 
uted to  the  persons  entitled  thereto  in  due  course  of  law. 

Section   675.      (1212^.)      Modified. 

Sec.  14.  If  the  petitioner  shall  be  without  the  United  States  at  the 
time  of  passing  the  decree  or  order,  or  making  the  determination,  he  may 
file  his  petition  within  three  months  after  his  return,  provided  it  be  done 
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within  two  years  after  the  act  complained  of;  bnt  no  such  petition  shall 
be  allowed  after  the  payment  of  the  debts  of  the  estate  and  the  distribu- 
tion thereof  to  the  parties  entitled  thereto  by  due  course  of  law. 

Section  676.      (12124.)     Modified. 

Sbc.  15.  After  an  appeal  is  claimed  and  notice  thereof  given  at  the 
probate  office,  all  further  proceedings  in  pursuance  of  the  sentence,  order, 
decree,  or  denial  appealed  from  shall  cease  until  the  appeal  shall  be 
determined:  Provided^  That  when  an  appeal  is  taken  from  a  decree 
admitting  or  denying  probate  of  a  will,  the  probate  court  may  appoint 
one  or  more  special  administrators  to  take  charge  of  and  protect  the 
estate,  with  such  powers,  not  exceeding  those  of  a  general  administrator, 
as  the  said  probate  court  may  deem  necessary,  and  by  order  may  confer 
in  the  particular  case. 

Section '678.     (12126.)     Proyision  relating  to  appeal  transferred  to  section  2. 

Sec.  16.  The  husband,  wife  or  next  of  kin  of  any  person  under  guard- 
ianship, may  appeal  from  any  order  of  the  probate  court  or  the  circuit 
court  in  chancery,  allowing  the  account  of  the  guardian  or  guardians 
of  such  person  under  guardianship  or  any  other  order  of  such  courts 
directing  or  sanctioning  any  action  of  such  guardian  affecting  the  estate 
of  such  x)erson  under  guardianship,  upon  the  same  terms  and  conditions 
as  is  or  may  be  provided  by  statute  for  appeals  from  other  orders  of  such 
courts,  such  appellant  being  hereby  authorized  to  prosecute  such  appeal 
in  any  court  into  which  said  proceedings  may  be  removed  the  same  as 
any  other  x)erson  appealing. 

Section   700.      (11602.)      No  change. 

Sec.  17.  Any  surety  on  the  bond  given  by  any  executor,  administra- 
tor, guardian  or  trustee  and  filed  in  any  probate  court  of  this  state  may 
appear  in  such  court  in  support  of  or  in  opposition  to  the  allowance  of 
the  account  of  such  executor,  administrator,  guardian  or  trustee  and 
may  appeal  from  the  final  decree  of  such  court  thereon  when  aggrieved 
by  such  decree,  and  prosecute  such  appeal  to  effect. 

Section  701.     (11206.)     No  change. 

Sec.  18.  If  the  appellant  shall  fail  to  prosecute  his  appeal  with  rea- 
sonable diligence,  the  circuit  court,  upon  evidence  that  such  appeal  was 
taken,  and  on  the  motion  of  any  person  interested  in  the  case,  shall 
affirm  the  decree  or  act  appealed  from,  and  may  allow  costs  against  the 
appellant. 

Section  680.      (12128.)     No  change. 

Sbc.  19.  The  circuit  court  may  reverse  or  affirm,  in  whole  or  in  part, 
the  sentence  or  act  appealed  from,  and  may  make  such  order  or  decree 
thereon  as  the  judge  of  probate  ought  to  have  made,  and  may  remit  the 
case  to  the  probate  court  for  further  proceedings,  or  may  take  any  other 
order  therein,  as  law  and  justice  shall  require. 

Section  670.     (12127.)     No  change. 
63 
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Sbc.  20.  In  all  cases  that  shall  be  contested,  either  in  the  probate 
court  or  in  the  circuit  court,  such  court  may  award  costs  to  either  party, 
in  its  discretion,  to  be  paid  by  the  other,  or  to  be  paid  out  of  the  estate 
which  is  the  subject  of  the  controversy,  as  justice  and  equity  shall  re- 
quire. 

Section  681.     (12129.)     No  change. 

Sdc.  21.  When  costs  are  awarded  to  one  party  to  be  paid  by  the  other, 
the  said  courts,  respectively,  may  issue  execution  therefor,  in  like  man- 
ner as  is  practiced  in  the  circuit  courts  in  other  cases. 

Section  682.     (12180.)     No  change. 
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CHAPTER  LXVI. 

OF  THE  JURISDICTION,  POWERS  AND  DUTIES  OP  JUSTICES  OP  THE  PEACE. 

Section  1.  Every  justice  of  the  peace  elected  in  any  township  or  city 
of  this  state  and  duly  qualified,  according  to  law,  shall  have  original 
jurisdiction  of  all  civil  actions,  including  actions  for  the  recovery  of 
penalties  and  forfeitures  wherein  the  debt  or  damages  do  not  exceed  the 
sum  of  one  hundred  dollars,  and  concurrent  jurisdiction  in  all  civil 
actions  upon  contract,  express  or  implied,  wherein  the  debt  or  damages 
do  not  exceed  three  hundred  dollars,  except  as  provided  in  section  four 
of  this  chapter,  and  to  hear,  try  and  determine  the  same  according  to 
law:  Provided,  That  no  justice  of  the  peace  shall  hold  court  or  try 
any  cause,  civil  or  criminal,  in  any  other  township  or  city  than  that  in 
which  he  was  elected  and  qualified,  except  in  cases  where  special  pro- 
vision is  otherwise  made  by  law. 

Section  708.     (12159.)     Modified  by  adding  the  substance  of  9799  (18861.) 

Sdc.  2.  Justices  of  the  i)eace  shall  have  jurisdiction  in  all  cases  of 
assumpsit,  trespass  on  the  case  and  replevin  against  school  districts, 
when  the  amount  claimed,  or  matter  in  controversy  shall  not  exceed  one 
hundred  dollars;  and  the  parties  shall  have  the  same  right  of  appeal  as 
in  other  cases. 

Section  4721.      (9936.)      Modified. 

Sec.  3.  Justices'  courts  are  hereby  vested  with  all  such  powers,  for 
the  purpose  of  exercising  jurisdiction  conferred  by  this  chapter,  as  are 
usual  in  courts  of  record,  except  the  power  of  setting  aside  a  verdict  and 
arresting  judgment  thereon. 

Section    706.      (12162.)      No  substantial   change. 

Sec.  4.  No  justice  of  the  peace  shall  have  cognizance  of  real  actions, 
actions  for  a  disturbance  of  a  right  of  way  or  other  easement,  actions 
for  libel  or  slander,  malicious  prosecution  or  false  imprisonment,  and 
actions  against  executors  or  administrators  as  such,  except  in  the  cases 
«pecially  provided  by  law,  nor  where  the  title  to  real  estate  shall  come  in 
question,  except  as  hereinafter  mentioned;  noT  actions  against  life  insur- 
ance companies,  cooperative  and  mutual  benefit  associations,  fraternal 
beneficiary  societies,  for  any  liability  arising  out  of  any  policy  or  benefit 
certificate  contract;  nor  against  municipal  corporations,  except  in  cases 
especially  provided  for  by  law:  Provided,  That  justices  of  the  peace  may 
have  jurisdiction  in  actions  for  damages  resulting  from  obstructions  to 
highways,  subject  to  the  restrictions  prescribed  in  section  one  of  this 
chapter. 

Section    704.      (12160.)      Modified. 

Sec.  5.    All  actions  against  corporations,  except  as  otherwise  provid 
ed,  shall  be  cognizable  before  a  justice  of  the  peace  in  like  manner  and 
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with  the  like  restrictions  as  the  same  are  or  may  be  by  law  before  a  jus- 
tice of  the  peace  when  brought  against  an  individual. 

Section   753.      (12206.)      Modified. 

Sec.  6.  Any  action  in  favor  of  a  county,  which,  if  prosecuted  by  an 
individual,  could  be  prosecuted  before  a  justice  of  the  peace,  may  be 
prosecuted  by  such  county  in  like  manner  before  any  such  justice. 

SecUon   2468.      (951.)      No  change. 

Sbc.  7.  Whenever  any  cause  of  action  shall  accrue  to  any  person,  by 
reason  of  a  breach  of  the  condition  of  any  bond,  where  the  amount  of 
damages  claimed  does  not  exceed  the  jurisdiction  of  any  justice's  court 
in  actions  upon  a  contract,  an  action  of  assumpsit  may  be  brought  on 
such  bond  in  such  justice's  court,  and  the  recovery  therefor  shall  not  be 
a  bar  to  a  subsequent  suit  for  further  breaches  of  the  condition  of  such 
bond. 

New  section. 

Sesc.  8.  No  justice  shall  take  cognizance  of  any  cause,  or  do  any  judi- 
cial act  when  he  shall  be  related  within  the  fourth  d^ree  of  aflftnify  or 
consanguinity  to  either  party  in  any  such  matter,  or  shall  have  been  of 
counsel,  or  shall  be  directly  or  indirectly  interested  in  such  cause  or  mat- 
ter, or  when  he  shall  be  related  within  the  third  degree  of  consanguinity 
to  either  of  the  attorneys,  counselors  or  agents  of  either  party  to  said 
cause,  unless  the  parties  interested  in  such  cause,  or  their  agents  or  at- 
torneys, shall,  with  full  knowledge  of  such  disability,  expressly  con- 
sent that  such  justice  may  take  cognizance  of  such  cause  or  do  such  act. 

Section  711    (12167)   as  amended  by  act  224,  1907.     No  substantial  change. 

Sec.  9.  No  justice  of  the  peace  shall  hold  any  court  in  any  bar  room, 
or  any  other  place  where  any  intoxicating  liquors  shall  be  sold. 

Section   710.      (12166.)      Modified. 

Sec.  10.  Every  action  commenced  in  such  court  shall  be  brought  be- 
fore some  justice  of  the  peace  of  the  city  or  township  where: 

1.  The  plaintiffs  or  any  of  them  reside;  or, 

2.  Where  the  defendants  or  any  of  them  reside;  or, 

3.  Before  some  justice  of  another  township  or  city,  in  the  same 
county,  next  adjoining  the  residence  of  the  plaintiff  or  defendant  or  one 
of  the  plaintiffs  or  defendants :  Provided,  however,  That  no  justice  of 
the  peace  of  any  of  the  townships  in  the  county  of  Wayne  shall  have 
jurisdiction  over  any  cause  or  proceeding,  where  both  parties  to  the  same 
or  one  or  more  of  the  plaintiffs  and  one  or  more  of  the  defendants  reside 
in  the  city  of  Detroit  at  the  time  of  the  commencement  of  the  prcjceeding 
or  cause,  nor  in  case  where  the  original  cause  of  action  existed  in  favor 
of  a  plaintiff  and  against  a  defendant,  both  residents  of  said  city,  and 
has  been  assigned  to  a  non-resident  of  said  city ;  or, 

4.  Before  some  justice  of  a  city  in  the  same  county,  formed  from  a 
township  or  townships  next  adjoining  the  residence  of  the  plaintiff  or 
defendant,  or  one  of  the  plaintiffs  or  defendants;  or, 

5.  Where  the  defendant  is  a  foreign  corporation,  if  ser\ice  of  process 
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cannot  be  had  in  the  county  of  the  plaintiff's  residence,  suit  may  be 
brought  before  any  justice  of  the  peace  of  any  county  in  which  sei*vice 
of  process  may  be  had : 

Provided,  That  nothing  herein  contained  shall  change  or  limit  the 
jurisdiction  of  a  justice  of  the  peace  .where  the  same  has  been  prescribed 
by  the  charter  of  an  incorporated  city. 

Section  707.      (12163.)      Modified. 

Sbc.  11.  But  if  a  defendant  shall  have  absconded  from  his  residence, 
or  shall  have  been  continuously  absent  therefrom  for  the  period  of  ninety 
days,  such  action  may  be  brought  before  any  justice  of  the  township  or 
city  in  which  such  defendant  or  his  property  may  be;  and  if  the  plain- 
tiffs be  all  non-residents  of  the  county,  or  if  the  defendant  be  a  non- 
resident of  the  county,  then  such  action  may  be  brought  before  any  jus- 
tice of  the  township  or  city  where  such  plaintiffs  or  defendants,  or  either 
of  them,  may  be. 

Section  708.     (12164.)     Modified. 

Sbc.  12.  The  provisions  of  section  one  of  chapter  eleven  of  this  act, 
relating  to  forms  of  actions^  shall  be  applicable  in  justices'  court,  so  far 
as  such  courts  have  jurisdiction  of  such  actions. 

New  section. 
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CHAPTER  LXVII. 

OP  COMMBNCBMENT  OF  SUITS  AND  SERVICE  OP  PROCESS  IN   JUSTICES'   COURTS. 

Sexthon  1.  Any  justice  of  the  peace  may,  either  before  or  after  the 
issuing  of  any  process,  in  his  discretion,  require  security  of  the  plaintiff 
for  any  costs  which  may  be  adjudged  against  him  in  any  action,  and  the 
person  becoming  such  security  shall  sign  an  undertaking,  in  writing, 
to  that  effect  upon  the  docket  of  said  justice,  or  he  may  sign  a  separate 
undertaking  which  shall  be  filed  with  the  justice,  and  in  all  cases,  except 
as  provided  in  the  following  section,  the  court  shall  require  plaintiffs 
who  are  not  residents  of  the  county  in  which  the  suit  is  brought,  to  give 
such  security  upon  demand  therefor  by  the  defendant ;  and  if  any  plain- 
tiff, after  commencing  an  action  in  the  county  in  which  he  resides,  shall 
remove  from  said  county,  the  justice  shall  require  such  plaintiff  to  give 
security  for  all  costs  which  have  accrued  and  may  accrue  in  the  action, 
and  if  a  judgment  be  rendered  against  the  plaintiff  in  any  case  for  costs, 
an  execution  may  issue  against  said  plaintiff  and  the  person  becoming 
security  for  said  costs;  and  in  case  the  defendant  recover  against  said 
plaintiff  any  sum  besides  costs  a  separate  execution  may  issue  for  the 
collection  of  the  same. 

Section    713.      (12169.)      Modified. 

8ec.  2.  In  any  suit  brought  to  recover  for  the  personal  work  and  labor 
of  the  plaintiff,  security  for  costs  shall  not  be  ordered  in  case  the  plain- 
tiff shall  make  and  file  with  the  court  an  affidavit  that  he  has  a  good  and 
meritorious  cause  of  action  and  is  unable  to  procure  security  for  costs. 

Section    1128S.       (18057.)       No    change. 

Sec.  3.  Suits  may  be  instituted  before  a  justice,  either  by  the  volun- 
tary appearance  of  the  parties  or  by  process;  and  when  by  process,  it 
shall  be  either  a  summons,  a  warrant,  an  attachment,  or  writ  of  replevin; 
but  no  process  shall  contain  the  names  of  the  defendants  in  more  than 
one  action. 

Section  712.      (12168.)      No   change. 

Sec.  4.  All  process  issued  by  a  justice  of  the  peace  shall  be  signed 
by  him,  and  may  be  under  seal  or  without  seal.  It  shall  not  be  neces- 
sary in  any  process  to  recite  any  of  the  contents  or  conditions  of  any 
bond  or  affidavit  required  to  be  made  or  filed  before  the  issue  of  such 
process,  but  in  any  case  the  statement  in  such  process,  that  such  affidavit 
or  bond  has  been  made  or  filed,  shall  be  sufficient. 

ScctloD  952.      (12398.)      No  change. 

Set.  5.  In  all  justices'  courts  in  this  state  authorized  by  law  to  ap- 
point or  elect  a  clerk,  the  name  of  the  justice  of  the  peace  presiding  over 
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snch  court  may  b6  written  upon  all  summonses,  garnishee  summonses, 
and  subpoenas  in  the  following  form: 

John  Doe,  Justice  of  the  Peace, 

By , 

Clerk  or  Deputy  Clerk. 

The  clerks  or  the  deputy  clerks  of  said  courts  are  hereby  authorized 
to  sign  the  name  of  the  justice  of  the  peace  upon  all  such  summonses, 
garnishee  summonses  and  subpoenas,  and  all  such  summonses,  garnishee 
summonses  and  subpoenas  when  so  signed  shall  have  full  force  and  effect 
as  if  signed  by  the  justice  of  the  peace  of  such  court. 

Section   1,   act   35,   1911.      (12496.)      No  change. 

Sec.  6.  If  any  debtor  shall  appear  before  a  justice  of  the  peace  with- 
out process,  and  confess  in  writing,  signed  by  him  in  the  presence  of  the 
justice,  that  he  is  indebted  to  another  upon  contract  in  a  certain  speci- 
fied sum,  it  shall  be  lawful  for  such  justice,  with  the  consent  of  the  cred- 
itor, to  enter  judgment  on  such  confession  against  the  debtor  for  any  sum 
not  exceeding  the  jurisdiction  of  such  justice. 

Section   705.      (12161.)      Modified. 

Se)c.  7.  Suits  shall  be  considered  as  commenced  at  the  times  follow- 
ing: 

1.  Upon  process  by  warrant,  at  the  time  of  the  arrest  of  the  defend- 
ant ; 

2.  Upon  process  by  attachment,  writ  of  replevin  or  summons,  on  the 
day  when  process  shall  be  delivered  to  the  constable ;  but  if  two  or  more 
suits  be  commenced  by  summons  or  attachment,  on  the  same  day,  the 
suit  in  which  the  process  was  first  served  shall  be  deemed  to  have  been 
first  commenced; 

3.  When  the  suit  is  instituted  without  process,  at  the  time  when  the 
parties  shall  appear  before  the  justice  and  join  issue. 

Section  714.     (12170.)     No  change. 

Se3C.  8.  The  first  process  except  as  hereinafter  directed,  shall  be  a 
summons  directed  to  any  constable  of  the  county  in  which  the  justice 
resides,  commanding  him  to  summon  the  defendant  to  appear  before  the 
justice  who  issued  the  same,  at  a  time  and  place  to  be  named  in  such 
summons,  not  less  than  six  nor  more  than  twelve  days  from  the  date  of 
the  same,  except  as  hereinafter  provided,  to  answer  the  plaintiff  in  a 
plea  in  the  same  summons  to  be  mentioned. 

Section  715.     (12171.)     No  change. 

Sesc.  9.  A  summons  shall  in  all  cases,  except  as  hereinafter  otherwise 
provided,  be  served  at  least  six  days  before  the  time  of  appearance  men- 
tioned therein,  and  if  the  defendant  be  found,  it  shall  be  served  by  de- 
livering to  him  a  copy  thereof.  But  if  the  defendant  shall  not  be  found 
it  shall  be  served  by  leaving  a  copy  thereof  at  the  defendant's  last  place 
of  abode,  in  the  presence  of  some  one  of  the  family  of  suitable  age  and 
discretion,  who  shall  be  informed  of  its  contents.  Such  summons  may 
be  served  by  any  competent  person  to  be  designated  by  the  justice  issu- 
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ing  the  same,  and  proof  thereof  by  such  person,  by  affidavit  filed  in  the 
cause,  shall  have  the  same  effect  as  if  served  by  any  constable. 

Sectton  710.      (12172.)      Modified. 

Sec.  10.  Every  justice  who  shall  issue  any  process  authorized  by  this 
chapter,  whenever  he  shall  judge  it  expedient,  on  the  request  of  a  party, 
may,  by  written  authority  endorsed  on  such  process,  empower  any  proper 
person  being  of  lawful  age,  and  not  a  party  or  interested  in  the  suit,  to 
execute  the  same. 

Section   978.     (12424.)      No  change. 

Sec.  11.  The  person  so  empowered  shall  possess  all  the  authority  of  a 
constable  in  relation  to  the  execution  of  such  process,. and  shall  be  sub- 
ject to  the  same  obligations,  but  shall  not  receive  any  fee  or  reward  for 
his  services  thereon. 

Section  970.      (12425.)      No  change. 

Sec.  12.  If  it  appear  by  the  return  of  the  constable  that  the  summons 
was  not  personally  served,  and  the  defendant  shall  not  appear  on  the 
return  day  thereof,  the  plaintiff  may  thereupon  take  out  a  new  summons 
against  the  defendant,  in  continuation  of  his  suit,  returnable  not  less 
than  three  nor  more  than  twelve  days  from  the  date  thereof,  which  shall 
be  sensed  at  least  two  days  before  the  time  of  appearance  mentioned 
therein ;  and  if  such  summons  be  returned  that  the  defendant  cannot  be 
found  after  diligent  inquiry,  the  plaintiff  may,  in  further  continuance 
of  his  suit,  have  an  attachment  against  the  defendant,  in  actions  upon 
contract,  on  filing  an  affidavit  as  to  the  amount  claimed  to  be  due,  and 
executing  a  bond  as  in  other  cases. 

Section  717.      (12178.)      No   change. 

Sdc.  13.  If  the  plaintiff  shall  be  a  non-resident  of  the  county  a  sum- 
mons may  be  made  returnable  not  less  than  two  nor  more  than  six  days 
from  the  date  thereof,  and  shall  be  served  at  least  two  days  before  the 
time  of  appearance  mentioned  therein. 

Section  718.     (12174.)      No  change. 

Sec.  14.  If  the  defendant  shall  be  a  non-resident  of  the  county  a  sum- 
mons shall  be  made  returnable  and  be  served  as  prescribed  by  the  pre- 
ceding section. 

Section  719.     (12175.)     No  change. 

Sec.  15.  When  an  action  shall  have  been  or  shall  be  brought  before 
any  justice  of  the  peace  of  this  state  against  two  or  more  joint  defend- 
ants, one  or  more  of  whom  shall  not  reside  or  be  found  in  the  county 
where  the  suit  shall  be  brought,  and  one  or  more  of  the  defendants  shall 
be  served  with  process  in  the  county  where  suit  is  commenced,  and  due 
proof  of  such  service  shall  be  filed  with  the  justice  of  the  peace  before 
whom  such  suit  is  pending,  upon  application  of  the  plaintiff  in  such 
action,  on  the  return  day  of  the  writ  by  which  such  action  was  com- 
menced, the  justice  shall  issue  one  or  more  alias  writs  of  summons  or 
other  writ  whereby  such  suit  was  commenced,  returnable  not  less  than 
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six  nor  more  than  twelve  days  from  the  date  of  issue,  directed  to  the 
sheriflF  or  any  constable  of  the  county  or  counties  where  such  defendant 
or  defendants  not  so  served  may  be  found ;  and  the  justice  shall  endorse 
on  such  alias  writ  or  writs  what  defendant  or  defendants  have  been  serv- 
ed in  the  county  where  such  suit  is  commenced,  as  shown  by  the  proof  of 
service  filed  with  such  justice;  and  it  shall  be  the  duty  of  such  sheriff  or 
constable  to  serve  such  process  not  less  than  six  days  from  the  return 
day  thereof,  and  make  return  thereof  to  the  justice  of  the  peace  issuing 
the  same :  Provided^  That  it  shall  be  the  duty  of  the  justice  of  the  peace, 
on  the  return  day  of  the  first  writ,  to  continue  the  cause  upon  his  own 
motion,  and  without  pleadings,  until  the  return  day  of  the  alias  writ  or 
writs. 

Section  720   (12441)   as  amended  by  act  378.  1918.     Modified. 

Sec.  16.  In  all  actions  on  promissory  notes  or  other  instruments  in 
writing,  any  of  the  parties  to  which  are  designated  by  the  initial  letter 
or  letters,  or  contraction  of  the  christian  or  first  name  or  names,  it 
shall  be  suflScient  in  any  aflSdavit  to  arrest  or  obtain  an  attachment,  and 
in  any  process  or  declaration,  to  designate  such  persons  by  the  same 
initial  letter  or  letters,  or  contraction  of  the  christian  or  first  name  or 
names,  instead  of  stating  the  christian  or  first  name  or  names  in  full. 

Section  763.      (12216.)      No  change. 

Sb5C.  17.  In  all  cases  where  a  suit  is  commenced  for  or  against  a  co- 
partnership, and  the  names  of  all  the  several  partners  are  not  known, 
such  suit  may  be  commenced  in  the  partnership  name  of  said  plaintiffs  or 
defendants;  and  the  plaintiffs  or  defendants  shall  have  the  right  at  any 
time  before  the  pleadings  are  closed  to  amend  the  same,  by  inserting  the 
names  of  the  parties  composing  such  copartnership. 

Section  764.     (12217.)     No  change. 

Sec.  18.  When  the  name  of  any  defendant  shall  not  be  known  to  the 
plaintiff,  he  may  be  described  in  the  process  and  proceedings  by  a  ficti- 
tious name,  and  if  a  motion  to  dismiss  be  interposed  by  such  defendant, 
or  his  name  be  otherwise  ascertained,  the  justice  before  whom  the  suit 
is  pending,  shall  amend  the  proceedings  according  to  the  truth  of  the 
matter,  and  shall  thereafter  proceed  therein,  in  like  manner  as  if  the 
defendant  had  been  sued  by  his  right  name. 

Section   765.      (12218.)      Modified. 

Sdc.  19.  Process  against  a  corporation,  partnership  association,  or 
unincorporated  voluntary  association  may  be  served  upon  any  oflScer, 
director  or  agent  thereof,  or  by  leaving  same  at  the  oflSce  of  such  cor- 
poration, partnership  association,  or  unincorporated  voluntary  associa- 
tion, with  any  person  in  charge  thereof,  and  upon  the  return  of  such 
service  being  made,  such  corporation  shall  be  deemed  to  be  in  court  and 
the  like  proceedings,  as  near  as  may  be,  shall  be  thereupon  had  as  in 
cases  of  suits  between  individuals. 

Supersedes  section  754  (12207),  malcing  service  aniform  with  like  service  in  the  circuit 
eourt. 
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Sec.  20.  Sections  twenty-nine,  thirty,  thirty-five,  thirty-six  and  forty 
of  chapter  thirteen  of  this  act,  shall  be  applicable  in  like  cases  to  the 
service  of  process  issued  out  of  any  justice's  court. 

New  section. 

Sec.  21.  The  constable  serving  a  summons,  warrant,  attachment,  or 
other  process,  shall  return  thereon,  in  writing,  signed  by  him,  the  time 
and  manner  of  executing  the  same;  and,  in  case  of  a  warrant,  he  shall 
in  such  return  state  the  fact  whether  he  has  or  has  not  notified  the 
plaintiff. 

Section  748.     (12108.)     No  change. 

Sex^.  22.  No  process  shall  be  issued  for  an  infant  plaintiff,  nor  for 
a  plaintiff  who  is  insane  or  otherwise  mentally  incompetent,  nor  shall 
any  issue  joined  by  such  plaintiff  without  process  be  heard  until  a  next 
friend  of  such  plaintiff  shall  be  appointed.  In  case  such  plaintiff  has  a 
guardian  of  his  estate,  it  shall  be  competent  for  such  guardian  to  bring 
such  action. 

Section  756.     (12209.)     Modified. 

Sec.  23.  Whenever  requested  the  justice  shall  appoint  some  suitable 
person  who  will  consent  thereto  in  writing,  to  act  as  next  frigid  of  the 
plaintiff  in  such  suit,  who  shall  be  responsible  for  the  costs  therein. 

Section  767.     (12210.)     Modified. 

Sec.  24.  After  the  service  of  process  against  an  infant  defendant,  or 
against  a  person  who  is  insane  or  otherwise  mentally  incompetent,  the 
suit  shall  not  be  any  further  prosecuted  until  a  guardian  for  such  defend- 
ant be  appointed ;  and  the  justice,  upon  the  request  of  such  defendant, 
shall  appoint  some  suitable  person,  who  will  consent  thereto  in  writing, 
to  be  guardian  of  the  defendant  in  the  defense  of  the  suit.  In  case  such 
defendant  has  a  guardian  of  his  estate,  it  shall  be  competent  for  such 
guardian  to  defend  such  action. 

Section   758.      (12211.)      Modified. 

Sec.  25.  If  such  defendant,  or  the  guardian  of  his  estate,  shall  not 
appear  on  the  return  day  of  the  process,  or  if  the  defendant  neglect  or 
refuse  to  nominate  a  guardian,  or  if  the  person  so  nominated  shall  be 
deemed  by  the  justice  to  be  unsuitable,  the  justice  may  appoint  any  dis- 
creet person  to  be  such  guardian. 

Section  750.     (12212.)     Modified. 

Sec.  26.  The  consent  of  every  such  next  friend  or  guardian  shall  be 
filed  with  the  justice ;  and  the  guardian  so  appointed  for  the  defendant 
shall  not  be  liable  for  any  costs  in  the  suit. 

Section  760.      (1221.3.)      No  substantial   change. 

Sec.  27.  Every  plaintiff  of  full  age  may  appear  and  conduct  his  suit 
or  defense,  either  in  person  or  by  attorney ;  but  the  constable  who  served 
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either  the  original  or  jury  process  in  the  cause,  shall  not   appear   and 
advocate  for  either  party  at  the  trial. 

Section  761.     (12214.)     No  change. 

Sbc.  28.  The  authority  to  appear  as  attorney  for  any  party  may  be 
either  written  or  verbal;  and  such  authority  shall  be  proved  by  the  at- 
torney or  other  competent  testimony,  in  all  cases  where  requested  by  the 
opposite  party,  or  where  the  opposite  party  shall  not  appear. 

Section  762.     (12215.)     No  change. 
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CHAPTER  LXVIII. 

OP  ADJOURNMENTS  AND  THD  T&AN8FBR  OP  CAUSES. 

Of  Adjournments. 

Section  1.  At  the  time  of  the  return  of  a  summons  against  a  resident 
of  the  county,  in  favor  of  one  who  is  also  a  resident,  or  an  attach- 
ment personally  served,  or  of  a  writ  of  replevin,  or  of  joining  issue  with- 
out process,  either  party  shall  be  entitled  to  an  adjournment  as  a  mat- 
ter of  course,  but  such  adjournment  shall  not  exceed  two  weeks  without 
the  consent  of  the  parties,  or  the  justice  may,  in  his  discretion,  and  with 
or  without  the  consent  of  the  parties,  adjourn  the  cause  not  exceeding 
six  days. 

Section  796.     (12248.)   .  Modified. 

Sec.  2.  After  the  first  adjournment,  if  either  partj  to  the  suit  shall 
make  it  appear  to  the  satisfaction  of  the  justice,  by  his  own  oath,  or  the 
oath  of  any  other  person,  that  he  cannot  safely  proce^  to  trial  for  the 
want  of  some  material  testimony  or  witness,  and  that  he  has  used  rea- 
sonable diligence  to  procure  such  testimony  or  witness  since  the  last  pre- 
ceding adjournment,  the  justice  shall  postpone  the  trial  for  such  m- 
sonable  time,  and  so  often  as  he  shall  deem  it  proper,  not  exceeding  in 
all  three  months,  unless  by  consent  of  the  parties  to  such  suit,  a  longer 
time  shall  be  stipulated  therefor  in  writing,  to  be  signed  by  the  parties 
or  their  attorneys  and  filed  with  the  justice. 

Section  701.     (12244.)     No  substantial  change. 

OBSEBVESa   OP  THE    SEVENTH    DAY. 

Sec.  3.  No  person  who  conscientiously  believes  the  seventh  day  of 
the  week  ought  to  be  observed  as  the  isabbath,  and  actually  refrains  from 
secular  business  and  labor  on  that  day,  shall  be  compelled  to  defend  any 
civil  suit  in  the  justices'  courts  of  this  state  on  that  day. 

Section   796.      (12488.)      No   cbange. 

Sec.  4.  Whenever  any  person,  as  aforesaid,  shall  be  served  with  any 
process  returnable  on  the  seventh  day  of  the  week,  such  person  may  make 
afSdavit  before  any  person  authorized  to  administer  oaths,  setting  forth 
the  fact  that  a  summons  has  been  issued,  naming  the  day  when  the  same 
was  issued,  when  returnable,  by  whom  issued,  and  in  whose  favor,  and 
against  whom  the  same  was  issued;  and  also  that  said  affiant  conscien- 
tiously believes  that  the  seventh  day  of  the  week  ought  to  be  observed 
as  the  sabbath  and  that  the  said  affiant  actually  refrains  from  secular 
business  and  labor  on  said  day,  and  may  at  any  time  after  service  of 
such  process,  and  before  the  return  day  thereof,  file  such  affidavit  with 
the  justice  before  whom  said  cause  shall  be  pending. 


Section  797.     (12439.)     No  change. 
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Sec.  5.  It  shall  be  the  duty  of  any  justice  of  the  peace  before  whom 
any  cause  shall  be  pending,  in  which  such  affidavit  shall  be  filed  regular- 
ly, to  call  such  cause  on  the  return  day  thereof,  as  in  other  cases,  and 
upon  his  own  motion  to  adjourn  the  same  without  pleadings,  to  such 
time  as  he  shall  see  fit :  Provided,  The  same  shall  not  be  adjourned  to 
the  seventh  or  the  first  day  of  the  week:  And  Provided,  also.  That 
the  said  cause  shall  not  be  so  adjourned  more  than  ten  days,  for  the 
cause  aforesaid. 

Section  798.     (12440.)     No  change. 

Sdc.  6.  In  case  of  the  sickness  of  any  justice,  or  of  his  absence  from 
the  township  or  city  in  which  he  was  elected,  or  his  inability  from  any 
cause,  temporarily  or  negligently,  to  perform  the  duties  of  his  office,  any 
such  matter  or  cause  pending  before  him  shall  stand  continued  before 
him  two  weeks,  at  the  end  of  which  time,  unless  said  justice  shall  be  able 
to  attend  the  same,  such  cause  or  matter  shall  stand  transferred  to  the 
justice  of  the  same  township  or  city,  whose  term  of  office  shall  soonest 
expire,  and  be  heard  or  tried  before  him  in  the  same  nlanner  and  time 
as  in  case  of  a  vacancy :  Provided,  That  this  section  shall  not  be  con- 
strued to  prevent  the  transfer  of  causes  by  justices  under  the  existing 
provisions  of  law. 

Section   800.     (12446.)      No  change. 

OP   THE   TRANSPBE    OF   CAUSES. 

Sec.  7.  If  any  justice  of  the  peace  shall  be  absent  when  there  shall 
be  pending  before  him  any  matter  or  suit  undetermined,  he  may  deliver 
over  all  the  papers  relating  to  such  matter  or  suit,  with  a  minute  of  his 
proceedings  therein,  to  some  neighboring  justice  of  the  same  city  or 
township,  who  may  thereupon  proceed  to  hear,  try  and  determine  such 
matter  or  suit,  in  the  same  manner  as  if  such  matter  or  suit  had  been 
commenced  before  him,  and  with  like  effect ;  but  the  parties  to  such  mat- 
ter or  suit,  their  agents  or  attorneys,  shall  be  notified  of  such  transfer 
previous  to  any  hearing  or  trial  of  such  matter  or  suit. 

Section  964,      (12410.)     No  change. 

Sec.  8.  If,  before  joining  issue  in  any  cause,  the  defendant,  or  his 
agent  or  attorney,  shall  make  and  file  with  the  said  justice  an  affidavit, 
stating  that  the  justice,  before  whom  the  same  is  pending,  is  a  material 
witness  for  such  defendant,  without  whose  testimony  he  cannot  safely 
proceed  to  the  trial  thereof,  and  shall  state  in  said  affidavit  the  facts  he 
expects  to  prove  by  said  justice,  or  shall  make  and  file  as  aforesaid  an 
affidavit  that  the  said  justice  has  advised  or  counseled  with  the  plaintiff 
in  respect  to  the  subject  matter  of  said  cause,  the  justice  shall  forthwith 
make  in  his  docket  an  entry  of  the  filing  of  such  affidavit,  and  an  order 
that  the  suit  and  all  papers  relating  thereto,  be  transferred  to  one  of  the 
nearest  justices  of  the  peace  in  the  same  county  who  is  not  of  kin  to 
either  party,  sick,  absent,  or  interested  in  the  event  of  said  suit,  either 
as  counsel  or  otherwise,  which  justice  shall  be  named  in  said  order  and 
such  transfer  shall  forthwith  be  made  by  such  justice,  and  the  justice  to 
whom  such  transfer  shall  be  made,  shall  thereupon  proceed  to  hear,  try 
and  determine  the  cause  in  the  same  manner  as  if  the    suit  had   been 
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originally  commenced  before  him,  and  with  like  effect,  or  the  said  jus- 
tice may  in  the  order  aforesaid,  in  his  discretion,  postpone  the  hearing 
of  said  canse  to  such  time  as  he  shall  see  fit,  not  exceeding  five  days,  at 
which  time  the  justice  to  whom  the  cause  is  transferred,  shall  attend 
and  proceed  to  hear,  try  and  determine  said  cause  as  aforesaid:  Pro- 
vided, That  the  defendant  shall  pay  to  the  justice  making  such  order 
of  transfer,  the  costs  which  have  so  far  accrued  and  as  taxed  by  said 
justice,  together  with  fifty  cents  for  such  transcript,  and  the  sums  so  paid 
shall  be  recovered  by  the  said  defendant  against  the  plaintiff  in  addition 
to  his  other  costs,  if  he  finally  prevail  in  said  cause. 

SecUon  885.      (12282.)     No 'change. 

Sdc.  9.  In  case  a  vacancy  from  any  cause  shall  occur  in  the  office  of 
a  justice  of  the  peace,  all  causes  and  matters  pending  before  him  at  the 
tin^  such  vacancy  shall  occur  shall  stand  transferr^  to  the  justice  of 
the  same  township  or  city  whose  term  of  office  shall  soonest  expire :  Pro- 
vided,  That  the  hearing  or  trial  of  the  same  shall  not  be  had  within  ten 
days  after  such  vacancy  shall  occur. 

Section   799.      (12445.)      No  change. 
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CHAPTER  LXIX. 


OF  PLEADINGS. 


Sex^tion  1.  At  the  time  of  the  first  appearance  of  the  parties  before 
the  justice,  either  upon  the  return  of  process  or  their  voluntary  appear- 
ance to  join  issue,  the  pleadings  of  the  parties  shall  be  made,  unless  the 
justice  shall  allow  further  time  upon  cause  shown,  and  when  both  parties 
have  appeared,  an  issue  shall  be  joined  before  an  adjournment  shall  be 
had,  except  as  aforesaid;  and  when  the  defendant  shall  have  appeared 
upon  a  warrant  the  pleadings  shall  be  made  within  such  reasonable  time 
as  the  justice  shall  allow  for  that  purpose. 

Section   766.      (12219.)      No  change. 

Sbc.  2.  The  pleadings  in  a  suit  before  a  justice  of  the  peace  may  be 
either  written  or  verbal,  at  the  discretion  of  the  party  making  the  same, 
except  in  case  of  notice  of  title  to  land ;  when  written,  they  shall  be  filed 
with  the  justice;  when  verbal,  the  justice  shall  enter  in  his  docket  the 
substance  thereof;  the  declaration  shall  be  suflScient  if  conformable  at 
the  time,  to  the  rules  of  pleading  applicable  to  the  circuit  court;  the 
plea  of  the  general  issue  shall  be  in  the  same  form  as  in  that  court,  and 
notice  of  any  defense  not  admissible  under  the  general  issue,  shall  be 
given  with  such  plea ;  no  demurrer  or  plea  in  abatement  shall  be  allowed, 
but  all  questions  heretofore  raised  by  demurrer  or  plea  in  abatement 
shall  be  raised  by  a  motion  to  dismiss;  and  the  execution  of  a  written 
instrument  filed  with  the  justice,  shall  not  be  denied,  except  under  oath 
as  hereinafter  provided. 

Section   767.      (12220.)      Modified. 

Sec.  3.  PlaintiflPs,  in  actions  founded  on  open  accounts,  shall  embrace 
all  claims  then  due  on  account,  or  failing  so  to  do,  shall  not  recover  costs 
in  any  subsequent  suit  on  claims  not  so  embraced. 

Section  768.      (12221.)     Modified. 

Se5C.  4.  A  failure  or  want  of  consideration  in  whole  or  in  part,  may 
be  shown  in  defense,  to  any  action  or  set-oflf,  upon  or  arising  out  of  any 
bond  or  promissory  note  or  other  instrument  in  writing,  except  nego- 
tiable notes,  negotiated  before  falling  due;  to  any  person  not  having  at 
the  time  it  was  negotiated,  knowledge  of  such  defense. 

Section  769.      (12222.)      No  change. 

Sb)C.  5.  In  pleading  a  judgment  or  decision  of  a  court  or  oflScer  of 
special  jurisdiction,  it  shall  be  suflScient  to  allege  generally,  that  judg- 
ment or  decision  was  duly  given  or  made. 

Section   770.      (12223.)      No  change. 

Sdc.  6.  In  pleading  the  performance  of  a  condition  precedent  in  a 
contract,  it  shall  be  sufficient  to  allege  generally  that  the  party  perform- 
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ed  all  the  conditions  on  his  part;  if  the  allegation  be  denied,  the  facts 
showing  the  performance  mnst  be  proved  on  the  trial. 

Section  771.     (12224.)     No  change. 

Sec.  7.  Two  or  more  counts,  where  proper  to  be  joined,  may  be  join- 
ed in  a  declaration  even  though  the  aggregate  amount  of  damages  claim- 
ed on  all  the  counts  exceeds  the  jurisdiction  of  the  justice's  court,  if  there 
is  a  general  conclusion  to  the  declaration  limiting  the  total  amount  for 
which  recovery  is  claimed  to  an  amount  within  the  jurisdiction  of  said 
court. 

New  lection.     See  Thayer  tb.  GIbbs,   140   Mtch.   60. 

Sbjc.  8.  In  cases  before  a  justice,  where  a  bill  of  particulars  of  the 
demand  of  the  party  may  be  required  in  a  court  of  record,  the  plaintiff 
may  be  required  by  the  justice  to  file  such  bill  of  particulars  of  his  de- 
mand; and  the  defendant,  if  required  by  the  plaintiff,  shall  file  a  like 
bill  of  particulars  of  his  claim  as  a  set-off;  and  the  evidence  on  the  trial 
shall  be  confined  to  the  items  set  forth  in  said  bill. 

Section    772.      (12225.)      No    substantial    change. 

Sdc.  9.  Such  bill  may  be  amended  at  any  time  before  the  trial,  to 
supply  any  deficiency  or  omission  in  the  items,  when  by  such  amendment, 
substantial  justice  will  be  promoted. 

Section   778.      (12226.)      No  change. 

Sbc.  10.  The  justice  may,  in  his  discretion,  require  as  a  condition  of 
an  amendment,  the  payment  of  costs  to  the  adverse  party,  to  be  fixed  by 
the  justice ;  but  such  payment  cannot  be  required,  unless  an  adjournment 
is  made  necessary  by  the  amendment. 

Section  774.      (12227.)      No  change. 

OP   SBT-OPP   AND  RECOUPMENT. 

Sbc.  11.  In  the  following  cases,  and  under  the  following  circum- 
stances, a  defendant  may  set  off  demands  which  he  has  against  the  plain- 
tiff: 

1.  It  must  be  a  demand  arising  upon  judgment  or  decree,  or  upon 
contract,  express  or  implied,  whether  such  contract  be  written  or  un- 
written, sealed  or  without  seal;  and  if  it  be  founded  upon  a  bond  or 
other  instrument  having  a  condition,  the  sum  equitably  due  by  virtue 
of  its  condition  only,  shall  be  set-off; 

2.  It  must  be  due  to  him  in  his  own  right,  either  as  being  the  origi- 
nal creditor  or  payee,  or  as  being  the  assignee  or  owner  of  the  bond ; 

3.  It  must  have  existed  at  the  time  of  the  commencement  of  the  suit, 
and  must  then  have  belonged  to  the  defendant; 

4.  It  can  be  allowed  only  in  actions  founded  on  demands  which  could 
themselves  be  the  subject  of  set-off  according  to  law; 

5.  If  there  be  several  defendants,  the  demand  set-off  must  be  due  to 
all  of  them  jointly,  unless  the  defendants  shall  prove  an  agreement  of  the 
plaintiff  or  plaintiffs  that  the  demand  proposed  to  be  set-off  should  ap- 
ply as  payment  upon  his  or  their  claim; 
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6.  It  must  be  a  demand  existing  against  the  plaintiflF  in  the  action, 
unless  the  snit  be  brought  in  the  name  of  the  plaintiff  who  has  no  real 
interest  in  the  contract  upon  which  the  snit  is  founded;  in  which  case, 
no  set-off  of  a  demand  against  the  plaintiff  shall  be  allowed,  unless  as 
hereinafter  specified; 

7.  If  the  action  be  founded  upon  contract  (other  than  a  n^otiable 
promissory  note  or  bill  of  exchange)  which  has  been  assigned  by  the 
plaintiff,  a  demand  existing  against  such  plaintiff,  or  any  assignee  of  such 
contract,  at  the  time  of  the  assignment  tiiereof,  and  belonging  to  the  de- 
fendant in  good  faith  before  notice  of  such  assignment,  may  be  set-off 
to  the  amount  of  the  plaintiff's  debt,  if  the  demand  be  such  as  might 
have  been  set-off  against  such  plaintiff  or  such  assignee  while  the  con- 
tract belonged  to  him; 

8.  If  the  action  be  upon  a  negotiable  promissory  note  or  bill  of  ex- 
change which  has  been  assigned  to  the  plaintiff  after  it  became  due,  a 
set-off  to  the  amount  of  the  plaintiff's  debt  may  be  made  of  a  demand 
existing  against  any  person  or  persons  who  shall  have  assigned  or  trans- 
ferred such  note  or  bill  after  it  became  due,  if  the  demand  be  such  as 
might  have  been  set-off  against  the  assignor  while  the  note  or  bill  be- 
longed to  him; 

9.  If  the  plaintiff  be  a  trustee  for  any  other,  or  if  the  suit  be  in  the 
name  of  a  plaintiff  who  has  no  real  interest  in  the  contract  upon  which 
the  suit  is  founded,  so  much  of  a  demand  existing  against  those  whom 
the  plaintiff  represents,  or  for  whose  benefit  the  action  is  brought,  may 
be  set-off  as  will  satisfy  the  plaintiff's  debt,  if  the  same  might  have  been 
set-off  in  an  action  brought  by  those  beneficially  interested ; 

10.  In  actions  upon  a  note  or  other  contract  against  several  defend- 
ants, any  one  of  whom  is  principal,  and  the  others  sureties  therein,  any 
claim  upon  contract  in  favor  of  the  principal  defendant,  and  against  the 
plaintiff,  or  any  former  holder  of  the  note  or  other  contract,  may  be 
allowed  as  a  set-off  by  the  principal  or  any  other  defendant. 

Section  776.     (12229.)     Modified. 

Sbc.  12.  To  entitle  a  defendant  to  damages  by  way  of  set-off  or  re- 
coupment, he  must  give  notice  of  the  same,  specifying  the  nature  of  his 
claim,  with  reasonable  certainty  at  the  time  of  joining  issue  on  a  ques- 
tion of  fact  upon  the  merits  of  the  cause. 

Section  777.      (12230.)      Modified. 

Sbc.  13.  If  the  amount  of  damages  by  way  of  set-off  or  recoupment 
duly  established,  be  equal  to  the  plaintiff's  debt,  judgment  shall  be  en- 
tered for  the  defendant  with  costs ;  if  it  be  less  than  the  plaintiff's  debt, 
the  plaintiff  shall  have  judgment  for  the  residue  only,  with  costs;  if  it 
be  more  than  the  plaintiff's  debt,  and  the  balance  found  due  to  the  de- 
fendant from  the  plaintiff  in  the  action  be  three  hundred  dollars  or 
under,  judgment  shall  be  rendered  for  the  defendant  for  the  amount 
thereof,  with  costs ;  and  execution  shall  be  awarded  as  upon  a  judgment 
in  a  suit  brought  by  him ;  but  no  such  judgment  shall  be  rendered 
against  the  plaintiff  when  the  contract  which  is  the  subject  of  suit,  shall 
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have  been  assigned  before  the  commencement  of  such  suit,  nor  for  any 
balance  due  from  any  other  person  than  the  plaintiff  in  the  action. 

SecUon   778.      (12281.)      Mcxlifled. 

Sec.  14.  If  the  balance  found  due  to  the  defendant  exceeds  three 
hundred  dollars,  the  justice  shall  apply  so  much  of  the  defendant's  de- 
mand against  the  plaintifiTs  debt  as  shall  be  sufficient  to  satisfy  it,  and 
shall  render  judgment  for  the  defendant  for  the  sum  of  three  hundred 
dollars  and  his  costs,  unless  the  defendant  shall  withdraw  his  claim  of 
set-off  or  recoupment  before  judgment  is  rendered;  but  if  the  defendant 
shall  withdraw  his  claim  of  set-off  or  recoupment,  the  justice  shall  ren- 
der judgment  in  favor  of  the  plaintiff  for  the  amount  of  his  claim  with 
costs,  and  the  defendant  may  thereafter  sue  for  and  recover  his  demand 
in  any  court  having  cognizance  thereof. 

Section  779.     (12282.)      Modified. 

Sbc.  15.  Whenever  a  claim  of  set-off  or  recoupment  is  established  in 
a  suit  brought  by  executors  or  administrators,  and  the  defendant  shall 
be  entitled  to  judgment,  such  judgment  shall  be  rendered  against  the 
plaintiffs  in  their  representative  character,  and  shall  be  evidence  of 
debt  established  to  be  paid  in  the  course  of  administration,  but  no 
execution  shall  issue  thereon. 

Section  780.     (12283.)     Modified. 

Sec.  16.  If  defendant  neglect  to  set-off  or  recoup  any  demand  which, 
according  to  the  preceding  provisions  might  have  l)een  allowed  to  him 
on  the  trial  of  the  cause,  he  shall  be  forever  thereafter  precluded  from 
recovering  costs  in  any  action  brought  to  recover  such  demand,  or  any 
part  thereof,  which  might  have  been  set-off;  and  if  the  demand  which 
might  have  been  set-off  consisted  of  a  negotiable  promissory  note  or  bill 
of  exchange,  no  person  who  shall  derive  title  thereto,  after  the  amount 
thereof  might  have  been  set-off  as  aforesaid,  shall  recover  costs  in  any 
action  thereon. 

Section   781.      (12234.)      Modified. 

Sdc.  17.  In  any  action  when  the  defendant  has  given  notice  of  set-off 
or  recoupment,  the  plaintiff  shall  not  be  allowed  to  discontinue  his  suit, 
or  submit  to  a  non-suit,  without  the  consent  of  the  defendant. 

Section   10081.      (12781.) 

OF  CASES  WHERE  THE  TITLffl  TO  LANDS   IS  IN   QUBSmON. 

Sec.  18.  In  every  action  where  the  title  to  land  shall  in  any  wise 
come  in  question,  the  defendant  may  give  notice  thereof  under  the  gen- 
eral issue,  upon  the  return  day,  or  any  adjourned  day  of  such  action,  and 
he  may  also  give  notice  as  in  other  cases,  of  any  other  matter  of  defense. 

Section  782.     (12285.)     No  change. 

Sec.  19.  Such  plea  and  notice  shall  be  in  writing,  and  signed  by  the 
defendant  or  his  attorney,  and  delivered  to  the  justice. 

Section  783.     (12236.)     No  change. 
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Sec.  20.  At  the  time  of  tendering  such  plea  and  notice^  the  defendant, 
with  at  least  one  sufBcient  snrety  to  be  lipproved  by  the  justice,  shall 
enter  into  a  bond  to  the  plaintiff,  in  a  penalty  of  at  least  two  hundred 
dollars,  conditioned  that  such  defendant  will  pay  any  judgment  that  may 
be  rendered  against  him  in  such  action  in  the  circuit  court  of  such  coun- 
ty, and  shall  also  pay  the  plaintiff's  costs  legally  incurred  at  that  time, 
not  exceeding  the  amount  allowed  by  law  in  justices'  courts,,  and  also  the 
sum  of  one  dollar  to  the  justice  for  certifying  the  cause  to  the  circuit 
court,  together  with  the  sum  of  three  dollars,  which  last  sum  shall  be 
paid  to  the  clerk  of  the  county  by  said  justice  at  the  time  such  justice 
shall  certify  the  cause  to  the  circuit  court. 

Section  784.     (12237.)     Modified. 

Sec.  21.  Such  bond  shall  be  delivered  and  such  fees  and  costs  shall 
be  paid  to  the  justice  at  the  time  of  tendering  such  plea  and  notice  and 
the  justice  shall  thereupon,  without  further  proceedings  certify  the  cause 
and  papers  to  the  circuit  court  of  the  county  where  the  same  may  be 
tried,  and  the  costs  so  paid  by  the  defendant  shall  be  allowed  to  him  if  he 
recover  costs  in  the  action  in  that  court. 

Section  786.      (12238.)     No  change. 

Sec.  22.  If  such  bond  be  not  delivered  and  such  fees  and  costs  paid 
as  herein  directed,  the  justice  shall  have  jurisdiction  of  the  cause,  and' 
shall  proceed  therein,  and  the  defendant  shall  be  precluded  in  his  defense 
from  all  evidence  drawing  in  question  the  title  to  lands;  and  any  claim 
of  title  to  lands  made  by  the  plaintiff  in  his  declaration,  and  therein 
described,  shall  be  deemed  to  be  admitted  by  the  defendant:  Provided, 
however,  That  if  the  defendant  at  the  time  of  tendering  such  plea  and 
notice,  shall  make  and  file  with  the  justice  an  affidavit  stating  that  such 
plea  and  notice  are  made  in  good  faith,  and  that  he  is  poor,  and  that 
after  diligent  effort  he  has  been  unable  to  procure  the  bond  hereinbefore 
required,  said  justice  shall  certify  the  cause  and  papers  to  the  circuit 
court  of  the  county  in  the  same  manner  as  though  bond  had  been  given. 

Section  786.     (12239.)     Modified. 

Sec.  23.  If  it  appear  on  the  trial  from  the  plaintiffs'  own  showing  that 
the  title  to  lands  is  in  question,  which  title  shall  not  be  admitted  by  the 
defendant,  the  justice  shall,  without  further  proceeding,  certify  the  cause 
and  papers  to  the  circuit  court  of  the  county  where  the  same  shall  be 
tried;  and  the  party  in  whose  favor  judgment  shall  be  rendered  in  the 
circuit  court,  shall  recover  costs,  which  shall  include  his  costs  before  the 
justice. 

Section  787.     (12240.)     No  change. 

Sec.  24.  When  a  suit  is  removed  from  a  justice's  court  as  hereinbefore 
provided,  the  plaintiff  in  such  suit  shall  not  be  permitted  to  declare  or 
to  give  evidence  only  for  the  same  cause  of  action  whereon  he  relied  be- 
fore the  justice,  and  the  plea  and  notice  of  the  defendant  shall  be  the 
same  which  he  tendered  before  the  justice. 


Section  788.     (12241.)     Modified. 
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Sec.  26.  If  the  presiding  judge  of  the  court  before  which  the  suit  was 
tried,  shall  certify  that  the  title  to  lands  did  not  come  in  question,  if 
the  plaintiflF  recover  he  shall  recover  double  costs;  if  the  defendant  re- 
cover (other  than  judgment  of  non-suit),  he  shall  not  recover  costs,  but 
shall  pay  costs  to  the  plaintiflF. 

Section  789.     (12242.)     ModUed. 

Sec.  26.  If  the  plaintiflTs  declaration  in  the  suit  before  a  justice  shall 
contain  several  counts  or  causes  of  action,  to  one  or  more  of  which  a 
defense,  bringing  in  question  the  title  of  lands,  shall  be  interposed  by 
the  defendant,  Uie  justice  shall  discontinue  proceedings  for  such  cause 
of  action;  and  for  the  other  causes  of  action  the  justice  may  continue 
his  proceedings. 

Section  790.      (12348.) 
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CHAPTER  LXX. 

OF   TRIALS  AND  PROCBBDINGS  INCIDENT  THEUtETQ. 

Of  Cbmpelling  the  Attendance  of  Witnesses. 

SiDCTiON  1.  Any  justice  of  the  peace  may  issue  subpoenas  to  compel 
the  attendance  of  witnesses,  to  give  evidence  in  any  cause  or  matter  pend- 
ing before  himself  or  any  other  justice  or  court;  and  such  subpoenas 
shall  be  valid  to  compel  the  attendance  of  a  witness  within  the  same 
county  where  the  cause  or  matter  is  to  be  tried,  or  in  another  county, 
and  within  thirty  miles  of  the  place  of  trial. 

Section  801.     (12249.)     No  change. 

Sbc.  2.  A  subpoena  may  be  served  either  by  a  constable  or  any  other 
person,  and  it  shall  be  served  by  reading  the  same,  or  stating  the  con- 
tents to  the  witness,  and  by  paying  or  tendering  the  fees  allowed  by  law 
for  traveling,  and  one-half  day's  attendance. 

Section  802.     (12250.)     No  change. 

Sec.  3.  Whenever  it  shall  appear  by  the  affidavit  of  the  party  in  the 
suit,  or  by  other  competent  testimony,  to  the  satisfaction  of  the  justice, 
that  any  person  duly  subpoenaed  to  appear  before  him  in  any  cause  shall 
have  refused  or  neglected  without  just  cause  to  attend  as  «  witness  in 
conformity  to  such  subpoena,  and  that  the  testimony  of  such  witness  is 
material,  as  the  deponent  verily  believes,  the  justice  shall  have  power  to 
issue  an  attachment  to  compel  the  attendance  of  such  witness. 

Section  803.     (12261.)     No  change. 

Sbc.  4.  Every  such  attachment  shall  be  issued  in  the  same  manner 
as  a  warrant,  and  the  fees  of  the  officers  for  issuing  and  serving  the  same, 
shall  be  paid  by  the  person  against  whom  the  same  shall  have  been  issued, 
unless  he  shall  show  reasonable  cause  to  the  satisfaction  of  the  justice 
for  his  omission  to  attend ;  in  which  case  the  party  requiring  such 
attachment  shall  pay  all  costs  of  such  attachment  and  the  service  of  the 
same. 

Section  804.      (12252.)     No  change. 

Sbc.  5.  Every  person  duly  subpoenaed  as  a  witness,  who  shall  not 
appear,  or  who  appearing  shall  refuse  to  testify,  shall  forfeit  for  every 
such  non-appearance  or  refusal  (unless  some  reasonable  cause  or  excuse 
shall  be  shown  on  his  oath,  or  the  oath  of  some  other  person),  a  sum 
not  less  than  one  dollar,  nor  more  than  ten  dollars. 

Section  805.     (12263.)     No  change. 

Sbc.  6.  Such  fine  may  be  imposed  by  the  justice,  upon  the  witness 
being  before  him,  or  his  being  brought  before  him  on  attachment;  and 
the  justice  shall  thereupon  make  and  enter  in  his  docket  a  minute  of  the 
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conviction  and  the  cause  thereof,  and  the  same  shall  be  deemed  a  judg- 
ment, in  all  respects,  at  the  suit  of  the  people  of  this  state. 

Section  806.     (12254.)     No  change. 

Se5c.  7.  Upon  the  imposition  of  such  fine,  and  in  default  of  payment 
thereof,  with  costs,  the  justice  shall  forthwith  issue  an  execution  directed 
to  any  constable  of  the  county,  commanding  him  to  levy  such  fine,  with 
costs,  on  the  goods  and  chattels  of  the  delinquent,  and  for  want  thereof 
to  take  and  convey  him  to  the  jail  of  the  county,  there  to  remain  until  he 
shall  pay  such  fine  and  costs ;  and  the  keeper  of  such  jail  shall  keep  such 
delinquent  in  close  custody  in  such  jail,  until  the  fine  and  costs  be  paid, 
but  such  imprisonment  shall  not  exceed  thirty  days. 

Section  807.     (12256.)     No  change. 

Sec.  8.  When  money  shall  be  collected  on  such  execution,  the  con- 
stable shall  return  the  same  to  the  justice,  and  such  justice  shall  pay  over 
the  amount  of  such  fine  to  the  county  treasurer,  to  be  distributed  accord- 
ing to  law. 

Section   808.      (12266.)      No  change. 

Sdc.  9.  Every  person  subpoenaed  as  aforesaid,  and  neglecting  or  re- 
fusing to  appear  or  testify,  shall  also  be  liable  to  the  party  in  whose 
behalf  he  shall  have  been  subpoenaed,  for  all  damages  which  such  party 
shall  sustain  by  reason  of  such  non-appearance  or  refusal;  and  in  all 
cases  when  any  fees  shall  be  paid  to  any  person  for  attendance  or  travel 
as  a  witness,  and  such  person  shall  fail  to  attend,  he  shall  refund  tbe 
amount  paid. 

Section   809.      (12267.)      No  change. 

Sicc.  10.  Every  person  subpoenaed  as  aforesaid,  and  neglecting  or  re- 
fusing to  appear  or  testify,  shall  also  be  liable  to  the  party  in  whose  be- 
half he  shall  have  been  subpoenaed,  for  all  damages  which  such  party 
shall  sustain  by  reason  of  such  non-appearance  or  refusal;  and  in  all 
cases  when  any  fees  shall  be  paid  to  any  person  for  attendance  or  travel 
as  a  witness,  and  such  person  shall  fail  to  attend,  he  shall  refund  the 
amount  paid. 

Soctlon   810.      (12258.)      No  change. 

OF  THE  TRIAL  OP  ISSUES  OP  PACH*,  AND  THE  INCIDENTS  THERETO. 

Sec.  11.  In  any  cause  before  a  justice,  if  no  jury  be  demanded  by 
either  party,  the  justice  shall  proceed  to  try  the  same,  to  hear  the  proofs 
and  allegations  of  the  parties,  and  to  determine  the  same  according  to 
law,  as  the  very  right  of  the  case  may  appear. 

Section  811.      (12260.)     No  substantial  change. 

Sec.  12.  Whenever  a  defendant  who  has  been  personally  served  with 
a  summons,  attachment  or  writ  of  replevin,  or  who  shall  have  procured 
an  adjournment  without  having  joined  issue,  shall  neglect  to  appear  and 
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join  issue,  the  justice  shall  proceed  to  hear  the  proofs  and  all^ations 
of  the  plaintiff,  and  determine  the  same  as  above  prescribed. 

Section  812.     (12260.)     No  change. 

Sec.  13.  After  an  issue  of  fact  joined,  and  before  the  justice  shall 
proceed  to  an  investigation  of  the  merits  of  the  cause,  by  an  examina- 
tion of  a  witness,  or  the  hearing  of  any  other  testimony,  either  of  the 
parties,  or  the  attorney  of  either  of  them,  may  demand  of  the  justice 
that  the  cause  be  tried  by  a  jury,  and  pay  to  the  justice  the  lawful  fees 
of  the  jurors. 

Section  818.     (12261.)     Modified. 

Sec.  14.  Upon  such  demand  and  payment  of  such  fees  to  the  justice, 
such  justice  shall  direct  some  disinterested  constable,  or  other  proper  per- 
son of  the  county,  to  write  down  a  list  of  the  names  of  eighteen  inhabi- 
tants of  the  county  qualified  to  serve  as  jurors  in  courts  of  record,  who 
shall  be  in  no  wise  of  kin  to  the  plaintiff  or  defendant  nor  interested  in 
such  suit. 

Section  815.     (12263.)     No  change. 

Sec.  15.  The  constable  or  other  person  directed  to  make  such  list^ 
shall,  before  making  the  same,  be  sworn  by  the  justice  to  select  such  per- 
sons according  to  his  best  judgment,  and  without  favor  or  partiality  to 
either  party. 

Section  816.     (12264.)     No  change. 

Sex:.  16.  From  such  list  each  party  may  strike  off  six  names;  and  in 
case  of  the  absence  or  refusal  of  either  party  to  strike  out,  the  justice 
shall  strike  out  for  him  six  names  from  said  list;  and  the  justice  shall 
thereupon  issue  a  venire,  directed  to  any  constable  of  the  county,  requir- 
ing him  to  summon  the  six  persons  whose  names  shall  remain  upon  the 
list,  to  appear  at  a  time  and  place  to  be  named  therein,  to  make  a  jury 
for  the  trial  of  the  action  between  the  parties  named  in  such  venire;  and 
the  constable  shall  serve  such  venire  personally  on  each  juror  named 
therein,  if  to  be  found  within  his  county. 

Section  817.      (12265.)      No  change. 

Sec.  17.  The  parties  may  agree  upon  six  or  any  less  number  of  jurors 
to  try  the  cause ;  and  in  such  case  the  justice  shall  direct  in  the  venire 
the  summoning  of  the  persons  so  agreed  upon,  who,  when  summoned  and 
appearing,  shall  compose  the  jury;  and  the  justice  shall  make  a  minute 
of  such  agreement  in  his  docket. 

Section   818.      (12266.)      No   change. 

Sec.  18.  If  any  of  the  jurors  named  in  the  venire  shall  not  be  found, 
or  shall  fail  to  appear  according  to  the  summons,  or  if  there  shall  be  any 
legal  objections  to  any  one  who  shall  appear,  it  shall  be  the  duty  of  the 
constable,  on  being  thereunto  directed  by  the  justice,  to  summon  a  suffi- 
cient number  of  talesmen  to  supply  the  deficiency. 

Section   819.      (12267.)      No  change. 
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Sbc.  19.  Every  person  who  shall  be  duly  summoned  as  a  juror,  and 
shall  nor  appear,  nor  render  a  reasonable  excuse  for  his  default,  or  ap- 
pearing, shall  refuse  to  serve,  shall  be  subject  to  the  same  fine,  to  be  im- 
posed and  collected  with  costs,  in  the  same  manner,  and  paid  over  for 
the  same  use,  as  hereinbefore  provided  in  respect  to  a  person  subpoenaed 
as  a  witness,  and  not  appearing,  or  appearing,  and  refusing  to  testify. 

Section  834.     (12281.)     No  change. 

•  Sec.  20.  In  all  civil  cases  before  justices  of  the  peace,  each  party  may 
challenge  peremptorily  two  jurors,  either  from  those  named  in  the  origi- 
nal venire  or  from  those  called  as  talesmen. 

Snpersedefl  section  820   (12283)   so  far  as  it  relates  to  ciril  cases. 

Sdc.  21.  It  shall  be  a  good  cause  of  challenge  to  any  juror  in  any 
justice  court  in  any  city,  township  or  village  in  this  state,  in  addition 
to  the  other  causes  of  challenge  allowed  by  law,  that  such  person  has 
served  as  a  juror  in  any  justice  court  in  any  such  city,  township  or  vil- 
lage in  this  state  two  times  within  one  year  previous  to  such  challenge. 

Section  849   (12907),  as  amended  by  act  316,  1907.     Modified. 

Sec.  22.  To  each  juror  the  justice  shall  administer  an  oath  or  affirma- 
tion, well  and  truly  to  try  the  matter  in  difference  between , 

plaintiff,  and    ,  defendant,  and  unless  discharged  by  the 

justice,  a  true  verdict  to  give,  according  to  law  and  evidence. 

Section  821.     (12268.)     No  change. 

Sec.  23.  After  the  jury  sha41  be  duly  swc)rn,  they  shall  sit  together  and 
hear  the  proofs  and  allegations  of  the  parties,  which  shall  be  delivered 
publicly  in  their  presence. 

Section  823.      (12270.)     No  change. 

Sec.  24.  Every  person  offered  as  a  witness,  before  any  testimony  be 
given  by  him,  shall  be  duly  sworn  or  affirmed,  that  the  evidence  he  shall 

give  relating  to  the  matter  in  difference  between ,  plaintiff, 

and  ,  defendant,  shall  be  the  truth,  the  whole  truth,  and 

nothing  but  the  truth. 

Section  830.      (12277.)      No  change. 

Sex:.  25.  If  a  witness,  on  being  produced,  shall  be  objected  to  as  in- 
competent, such  objection  shall  be  tried  and  determined  by  the  justice; 
and  evidence  may  be  given  in  support  of  or  against  such  objection,  as  in 
other  capes,  and  the  proposed  witness  may  be  examined  on  oath  by  the 
party  objecting. 

Section    829.      (12276.)      Modified. 

Sbc.  26.  Any  party  causing  witnesses  to  be  subpoenaed,  and  not 
swearing  and  examining  them,  if  in  attendance,  shall  pay  the  costs  occa- 
sioned thereby,  unless  the  use  of  such  witness  or  witnesses  be  dispensed 
with  by  the  admission  of  the  opposite  party;  any  party  calling  more  than 
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two  witnesses  to  a  fact  not  contradicted  by  any  other  witness,  shall  pay 
the  costs  occasioned  by  such  supernumerary  witness. 

Section  826.     (12272.)     No  change 

Sbc.  27.  When  any  written  instrument,  purporting  to  be  executed  by 
one  of  the  parties,  is  declared  upon  or  set  off,  it  may  be  used  in  evidence 
on  the  trial  of  the  cause  against  such  party,  without  proving  its  execu- 
tion, unless  its  execution  be  denied  by  oath  at  the  time  of  declaring,  or 
pleading,  or  giving  notice  of  set-off,  if  such  instrument  shall  be  produced 
and  filed  with  the  justice. 

SecUon  826.     (12278.)     No  change. 

Sec.  28.  A  failure  or  want  of  consideration,  in  whole  or  in  part,  may 
be  given  in  evidence,  in  any  action  or  set-off  upon,  or  arising  out  of  any 
contract,  except  negotiable  instruments,  negotiated  before  they  became 
due,  to  persons  not  having  notice  of  such  defense;  in  actions  upon  such 
contracts,  evidence  of  a  partial  failure,  or  want  of  consideration,  shall 
not  be  admitted,  unless  notice  of  such  defense  shall  be  given. 

Section   828.      (12275.)      No   change. 

Sbc.  29.  When  an  action  is  brought  against  two  or  more  defendants, 
the  plaintiff  shall,  at  any  time  before  the  final  submission  of  the  case,  be 
allowed  to  discontinue  as  against  any  of  the  defendants  upon  payment  of 
costs  to  them,  as  in  case  of  non-suit  and  upon  such  other  terms  as  the 
justice,  before  whom  the  case  is  pending,  shall  direct.  And  the  plaintiff 
may  thereupon  amend  his  declaration  and  proceed  against  the  other  de- 
fendant or  defendants  in  like  manner  as  if  the  action  had  originally  been 
brought  against  them  alone.  But  in  case  an  action  is  brought  against 
two  or  more  defendants,  the  plaintiff  shall  not  be  required  to  discontinue 
as  to  any  of  them,  but  the  jury  shall  show  by  their  verdict,  or  the  justice 
by  his  finding,  in  a  trial  by  the  justice  without  a  jury,  which  of  them  are 
and  which  are  not  liable  to  the  plaintiff,  and  judgment  shall  be  given 
accordingly. 

A  part  of  act  190,   1899    (12442)    as  amended  by  act   137,   1908. 

Sbc.  30.  After  hearing  the  proofs  and  allegations,  the  jury  shall  be 
kept  together  in  some  convenient  place,  under  the  charge  of  a  constable, 
until  they  shall  agree  upon  their  verdict,  and  for  that  purpose  the  jus- 
tice shall  administer  to  such  constable  the  following  oath:  'TTou  do 
swear,  (or  aflBrm,  as  the  case  may  be),  that  you  will,  to  the  utmost  of 
your  ability,  keep  the  persons  sworn  as  jurors  on  this  trial,  in  some 
private  and  convenient  place,  without  meat  or  drink,  except  such  as  shall 
be  ordered  by  me ;  that  you  will  not  suffer  any  communication,  orally  or 
otherwise,  to  be  made  to  them ;  that  you  will  not  communicate  with  tiem 
yourself,  orally  or  otherwise,  unless  by  my  order,  or  to  ask  them,  if  they 
have  agreed  on  their  verdict,  until  they  shall  be  discharged ;  and  that  you 
will  not,  before  they  render  their  verdict,  communicate  to  any  person 
the  state  of  their  deliberations,  or  the  verdict  they  have  agreed  upon." 

Section  881.     (12278.)     No  change. 
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Sec.  31.  When  the  jurors  have  agreed  upon  their  verdict,  they  shall 
deliver  the  same  to  the  justice  publicly,  and  thereupon  the  justice  shall 
enter  the  same  in  his  docket,  and  render  judgment  tliereon. 

SecUon  882.     (12279.)     No  change. 

Sec.  32.  Whenever  a  justice  shall  be  satisfied  that  a  jury  sworn  in 
any  cause  before  him  cannot  agree  on  their  verdict,  after  having  been  ont 
a  reasonable  time,  he  may  discharge  them;  and  thereupon  a  new  jury 
shall  be  selected  and  summoned  as  hereinbefore  directed,  within  forty- 
eight  hours,  unless  the  parties  agree  upon  a  longer  time,  or  consent  that 
the  justice  may  render  judgment  on  the  evidence  already  before  him, 
which,  in  such  case,  he  may  do. 

Section  888.     (12280.)     No  change. 
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CHAPTER  LXXI. 

OP  JUDGMENTS  AND  TRANSCRIPTS  THEREOF. 

Section  1.  Judgment  of  non-suit  with  costs,  shall  be  rendered  against 
the  plaintiff  prosecuting  an  action  before  a  justice  of  the  peace  in  the 
following  cases: 

1.  If  he  discontinue  or  withdraw  his  action; 

2.  If  he  fail  to  appear  on  the  return  of  any  process,  within  one  hour 
after  the  same  was  returnable; 

3.  If,  after  an  adjournment,  he  fail  to  appear  within  one  hour  after 
the  time  to  which  the  adjournment  shall  have  been  made; 

4.  If  he  become  nonsuited  on  the  trial. 

Section  886.      (12284.)      No  change. 

Sec.  2.  Judgment  for  the  defendant,  with  costs,  shall  be  rendered, 
whenever  a  trial  has  been  had  and  it  be  found  by  verdict,  or  by  the  deci- 
sion of  the  justice,  that  the  plaintiff  has  no  cause  of  action  against  the 
defendant. 

Section   837.      (12285.)      No   change. 

Sec.  3.  Whenever  a  judgment  shall  be  rendered  by  any  justice  of  the 
peace  against  any  party,  unless  otherwise  herein  provided,  it  shall  be 
with  costs  of  suit;  but  the  whole  amount  of  all  the  items  of  the  costs 
taxed  in  favor  of  the  prevailing  party,  exclusive  of  jury  fees  and  fees 
of  the  oflBcer  for  summoning  and  attending  the  jury,  and  exclusive  of  the 
attorney  fee  provided  for  in  the  next  section,  shall  not  exceed  ten  dol- 
lars. 

Section   838.      (12286.)      Modified. 

Sec.  4.  In  all  cases  when  a  contested  trial  takes  place,  in  addition 
to  all  other  costs  allowed  by  law,  if  the  prevailing  party  was  represented 
by  a  regularly  licensed  attorney  and  counselor,  such  party  shall  be  en- 
titled to  tax  the  sum  of  five  dollars  as  an  attorney  fee :  Providedj  That  in 
no  case  shall  the  plaintiff  tax  a  greater  attorney  fee  than  the  amount  of 
judgment  recovered,  exclusive  of  costs. 

New  section. 

Sec.  5.  No  costs  shall  be  recovered  by  the  plaintiff  in  actions  upon 
judgments  rendered  in  this  state,  unless  good  cause  shall  be  shown  there- 
for upon  oath. 

Section  839.     (12287.)     No  change. 

Sec.  6.  If  process  shall  have  issued  against  two  or  more  persons, 
jointly  indebted,  and  shall  have  been  personally  served  upon  either  of 
the  defendants,  the  defendant  who  may  have  been  served  with  process, 
shall  answer  to  the  plaintiff,  and  the  judgment  in  such  case,  if  rendered 
in  favor  of  the  plaintiff,  shall  be  against  all  the  defendants,  in  the  same 
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manner  as  if  all  had  been  senred  with  process;  but  execution  shall  issue 
only  in  the  manner  hereinafter  directed. 

Seetlon  840.     (12288.)     No  change. 

Sdc.  7.  Such  judgment  shall  be  conclusive  evidence  of  the  liability  of 
the  defendant  who  was  personally  served  with  process  in  the  suit,  or 
who  appeared  therein;  but  against  every  other  defendant,  it  shall  be 
evidence  only  of  the  extent  of  the  plaintiflfs  demand,  after  the  liability 
of  such  defendant  shall  have  been  established  by  other  evidence. 

Section   841.      (12289.)      No   change. 

Sbc.  8.  In  cases  where  a  plaintiff  shall  be  nonsuited,  discontinue  or 
withdraw  his  action,  and  where  a  judgment  shall  be  confessed,  and  in 
all  cases  where  a  verdict  shall  be  rendered,  or  the  defendant  shall  be  in 
custody  at  the  time  of  hearing  the. cause,  the  justice  shall  forthwith  ren- 
der judgment  and  enter  the  same  in  his  docket ;  in  all  other  cases  he  shall 
render  judgment  and  enter  the  same  in  his  docket,  within  four  days  after 
the  cause  shall  have  been  submitted  to  him  for  his  final  decision. 

SecUon   843.      (12291.)      No   change. 

Sbc.  9.  When  a  balance  shall  be  found  in  favor  of  a  party,  either  by 
the  verdict  of  a  jury  or  upon  a  hearing  before  the  justice,  exceeding  the 
sum  for  which  the  justice  is  author!^  to  give  judgment,  such  party 
may  remit  and  release  the  excess,  and  may  take  judgment  for  the  residue. 

Section  844.     (12292.)     No  change. 

8bc.  10.  Whenever  an  execution  may  by  law  be  issued  upon  any  judg- 
ment rendered  by  a  justice  of  the  peace,  for  twenty  dollars  or  over,  ex- 
clusive of  costs,  the  party  in  whose  favor  such  judgment  shall  have  been 
rendered,  his  assignee  or  the  attorney  of  either  of  the  parties  may  make 
and  deliver  to  the  justice  of  the  peace  having  the  control  of  such  judg- 
ment, an  affidavit,  setting  forth  in  substance,  that  the  deponent  knows, 
or  has  good  reason  to  believe,  and  does  believe,  that  there  are  not  suffi- 
cient goods  and  chattels  liable  to  execution  to  satisfy  such  judgment, 
within  the  county  in  which  such  judgment  was  rendered,  belonging  to 
such  person  or  persons  against  whom  such  execution  may  issue;  and 
thereupon  it  shall  be  the  duty  of  the  justice  of  the  peace  having  the  con- 
trol of  such  judgment,  rendered  by  himself  or  any  other  justice,  on  the  de- 
mand of  any  person  in  whose  favor  the  same  shall  have  been  rendered, 
his  assignee  or  the  attorney  of  either  of  the  parties  to  give  a  certified 
transcript  of  such  judgment  and  of  the  proceedings  in  the  case,  so  far  as 
they  appear  upon  the  docket,  and  the  original  affidavit  required  by  the 
provisions  of  this  section. 

Section  845.      (12293.)      Modified. 

Sec.  11.  If  the  plaintiff,  his  assignee,  or  the  agent  or  attorney  of  either 
of  the  parties  shall  make  an  affidavit  stating  the  amount  due  upon  such 
judgment,  it  shall  be  the  duty  of  the  clerk  of  the  circuit  court  for  the 
county  in  which  such  judgment  shall  have  been  rendered,  to  file  such 
transcript  in  his  office  when  requested,  and  to  enter  and  docket  the  judg- 
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ment  in  a  book  to  be  kept  by  him  for  that  purpose,  noting  therein  the 
time  of  receiving  it  and  the  amount  sworn  to  be  due. 

Section   846.      (12294.)      Modified. 

Sec.  12.  Such  judgment  shall  have  the  same  effect  as  a  judgment  ren- 
dered in  the  circuit  court,  and  may  in  the  same  manner  be  enforced,  dis- 
charged and  canceled ;  and  execution  may  be  issued  thereon  against  both 
the  surety  and  the  person  against  whom  the  judgment  was  rendered,  or 
either  of  them,  in  the  same  manner  as  if  execution  were  to  be  issued  by 
the  justice. 

Section    847.      (12205.)      Modified. 

Sbc.  13.  Whenever  an  execution  may  by  law  be  issued  upon  any  judg- 
ment rendered  by  a  justice  of  the  peace,  the  party  in  whose  favor  such 
judgment  shall  have  been  rendered,  his  agent,  attorney  or  assignee,  may 
make  and  deliver  to  the  justice  of  the  peace  having  control  of  such  judg- 
ment,  an  afSdavit  stating  the  amount  due  on  said  judgment,  including 
a  transcript  fee  of  two  dollars,  which  must  be  paid  to  the  justice  before 
any  transcript  shall  issue,  and  setting  forth  in  substance  that  the  de- 
ponent knows  or  has  good  reason  to  telieve  and  does  believe  that  there 
is  uot  suflScient  goods  and  chattels  liable  to  execution  within  the  county 
in  which  said  judgment  was  rendered,  belonging  to  any  person  or  per- 
sons against  whom  such  execution  may  issue. 

Section  848.      (12296.)      No  cbange. 

Rec.  14.  Thereupon  it  shall  be  the  duty  of  said  justice  to  make  a  certi- 
fied transcript  of  such  judgment  and  the  proceedings  in  the  case  so  far 
as  they  shall  appear  on  his  docket,  with  a  statement  of  the  amount  sworn 
to  be  due  thereon,  and  send  the  same  with  a  fee  of  one  dollar,  by  mail, 
postage  prepaid,  to  any  justice  of  the  peace  within  this  state  to  whom 
he  shall  be  requested  to  send  the  same  by  the  party  procuring  it :  Pro- 
vided, That  no  transcript  shall  issue  upon  such  judgment,  when  there 
was  no  personal  service. 

Section  849.     (12297.)     No  cbange. 

Sec.  15.  It  shall  be  the  duty  of  the  justice  of  the  peace  to  whom  such 
transcript  shall  be  sent,  on  receipt  of  the  same  to  enter  said  judgment  in 
full  upon  his  docket,  noting  thereon  the  time  of  receiving  it,  and  the 
amount  sworn  to  be  due  thereon. 

Section  850.      (12298.)      No  cbange. 

Sec.  16.  Such  judgment  shall  have  the  same  force  and  effect  as  if  it 
had  been  rendered  by  the  justice  so  receiving  it  in  the  first  instance,  and 
may  in  the  same  manner  be  enforced,  discharged,  and  canceled,  and 
execution  may  issue  for  the  amount  due  as  upon  any  other  like  judgment 
on  said  docket. 

Section  851.     (12299.)     No  cbange. 
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CHAPTER  LXXII. 


OP  BXSCUTIONS. 


Section  1.  Upon  any  judgment  being  rendered  before  a  justice  of  th^ 
peace,  he  shall  issue  execution  thereon,  if  requested,  at  the  time  and  in 
the  manner  hereinafter  prescribed,  which  shall  be  dated  on  the  day  when 
it  actually  issued,  and  be  made  returnable  in  sixty  days  thereafter. 

SecUon  862.      (12800.)     No  change. 

Sdc.  2.  Such  execution  shall  be  directed  to  any  constable  of  the  same 
county,  and  shall  command  him  in  the  name  of  the  people  of  the  state 
of  Michigan,  to  levy  the  debt  or  damages,  with  interest  and  costs,  of  the 
goods  and  chattels  of  the  person  or  i)er8ons  against  whom  the  same  shall 
be  issued  (excepting  such  goods  and  chattels  as  are  by  law  exempted 
from  execution),  and  bring  the  money  before  such  justice,  at  the  time 
and  place  therein  to  be  mentioned,  to  render  to  the  party  who  recovered 
the  same. 

SecUon  868.     (12801.)     No  change. 

Sbc.  3.  In  all  cases  where,  by  the  provisions  of  this  chapter,  an  execu- 
tion may  issue  against  the  body  of  any  person,  it  shall,  if  the  judgment 
creditor  require  it,  contain  a  further  command  to  the  constable,  that  if 
no  such  goods  or  chattels  can  be  found,  or  not  sufficient  to  satisfy  such 
execution,  he  shall  take  the  body  of  the  person  against  whom  the  same 
shall  be  issued,  and  convey  him  to  the  common  jail  of  the  county,  there 
to  remain  until  such  execution  shall  be  paid  and  satisfied,  or  he  be  dis- 
charged by  due  course  of  law. 

Section  854.     (12302.)      No  change. 

Sex:.  4.  When  the  defendant  in  an  execution  shall  die  after  levy  and 
before  sale,  the  property  levied  on  shall  be  sold  in  the  same  manner  as 
if  he  were  alive;  but  if  no  levy  has  been  made  in  such  case,  such  execution 
shall  be  returned  without  further  proceedings;  but  if  an  execution  shall 
have  issued  against  several  defendants,  and  some  of  them  die  thereafter, 
the  execution  may  be  executed  upon  the  property  of  the  surviving  de- 
fendants or  any  of  them  if  he  shall  have  been  personally  served  with 
process  or  shall  have  appeared  in  the  action. 

Section  867.     (12306.)     Modified. 

Sdc.  5.  If  the  plaintiff  die  after  the  execution  has  issued,  the  same 
shall  be  executed  and  returned  as  if  the  plaintiff  were  living. 

Section   869.      (12807.)     No   change. 

Sec.  6.  An  execution  issued  by  a  justice  of  the  peace  may  authorize 
the  arrest  and  imprisonment  of  the  person  against  whom  the  judgment 
is  rendered,  in  the  following  cases: 
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!•  When  the  action  in  which  such  judgment  was  rendered  shall  have 
been  commenced  by  warrant; 

2.  When  the  judgment  was  rendered  in  an  action  of  replevin,  or  action 
on  the  case  for  tort; 

3.  In  case  of  fraud  or  breach  of  trust,  when  the  debt  arises  on  con- 
tract, or  is  founded  on  a  contract,  express  or  implied; 

4.  In  actions  for  money  collected  by  public  officers,  or  in  any  profes- 
sional employm^it; 

5.  When  the  plaintiff,  or  some  one  in  his  behalf,  shall,  at  or  after  the 
time  of  rendering  the  judgment,  make  and  file  with  the  justice  an  affi- 
davit, setting  forth  the  facts  and  circumstances  which  would  have  en- 
titled him  to  a  warrant  against  the  defendant,  according  to  the  pro- 
visions of  this  act,  or  such  facts  and  circumstances  shall  appear  from  the 
proceedings,  or  the  evidence  on  the  trial  of  the  cause. 

Section  860.     (12808.)     No  substantial  change. 

Ssc.  7.  In  the  cases  mentioned  in  the  preceding  section,  and  also  in 
suits  commenced  by  attachment,  or  in  suits  to  recover  for  the  personal 
work  and  labor  of  the  defendant,  or  any  member  of  his  family,  execution 
shall,  on  application  of  the  person  in  whose  favor  the  judgment  was  ren- 
dered, his  agent  or  attorney,  be  issued  forthwith  after  the  rendition  of 
the  judgment. 

Merges  section  861    (12309)   and  a  part  of  901   (12444). 

Sec.  8.  Upon  all  judgments  rendered  by  justices  of  the  peace,  except 
in  the  cases  mentioned  in  the  two  last  preceding  sections,  executions 
shall  issue  at  the  expiration  of  five  days  from  the  rendering  of  the  judg- 
ment; and  such  execution  shall  not  issue  sooner  without  the  consent  in 
writing,  of  the  person  against  whom  the  judgment  was  obtained,  or  the 
proof  in  the  next  section  specified. 

Section   862.      (12310.)      Modified. 

Sec.  9.  If  the  party  obtaining  such  judgment  shall  make  it  appear 
by  his  own  oath,  or  other  competent  testimony,  to  the  satisfaction  of  the 
justice,  that  such  party  will  be  in  danger  of  losing  the  amount  recovered 
by  him,  unless  execution  issue  sooner  than  is  prescribed  in  the  last  preced- 
ing section,  such  justice  shall  issue  execution  immediately. 

Section  868.      (12811.)     Modified. 

Sec.  10.  Application  for  such  execution  may  be  made  at  the  time  of 
rendering  the  judgment ;  or,  if  a  reasonable  notice  be  given  to  the  adverse 
party  of  the  intention  to  apply  for  such  execution,  such  application  may 
be  made  at  any  time  after  the  judgment  shall  have  been  rendered. 

Section  864.      (12312.)     No  cliange. 

Sec.  11.  When  a  judgment  shall  be  obtained  against  joint  debtors 
upon  process  which  was  not  personally  served  upon  all  the  defendants, 
execution  may  be  issued  in  form  against  all ;  but  the  justice  shall  indorse 
thereon  the  names  of  such  of  the  defendants  who  did  not  appear  in  the 
suit,  as  were  not  personally  served  with  process  of  warrant,  summons  or 
attachment. 

Section  875.     (12828.)     No  change. 
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Sbc.  12.  Such  execution  shall  not  be  served  npon  the  persons  of  the 
defendants  whose  names  are  endorsed  thereon ;  nor  shall  it  be  levied  upon 
the  sole  property  of  any  such  defendant,  who  neither  appeared  in  the 
suit  nor  was  personally  served  with  such  process ;  but  it  may  be  collected 
of  the  several  property  of  any  defendant  who  appeared  or  was  served 
personally  with  process,  or  of  the  joint  or  copartnership  property  of  all 
the  defendants. 

Section  876.     (12324.)     No  change. 

Sbc.  13.  If  any  execution  be  returned  unsatisfied  in  whole  or  in  part, 
a  further  execution  for  the  amount  remaining  due  may  be  issued  upon 
the  request  of  the  plaintiff,  or  party  interested  therein,  or  the  justice  may 
renew  the  same  by  an  endorsement  thereon  to  that  effect,  signed  by  him, 
and  dated  when  the  same  shall  be  made,  which  shall  be  deemed  to  renew 
the  execution  in  full  force,  in  all  respects,  for  sixty  days;  if  any  part 
of  such  execution  has  been  satisfied,  the  justice  shall  indorse  on  the  execu- 
tion the  sum  remaining  due  thereon. 

Section  877.      (12325.)      No  cbange. 

Sdc.  14.  An  execution  may  be  issued  upon  any  judgment  recovered 
before  a  justice  of  the  peace,  at  any  time  within  six  years  after  such 
judgment  shall  have  been  rendered,  for  the  collection  of  the  whole  or  any 
part  of  such  judgment  remaining  unpaid. 

Section  878.     (12326.)     No  change. 

Skc.  15.  Whenever  it  shall  appear  from  the  docket,  or  on  the  trial, 
that  any  of  the  defendants  are  sureties,  the  justice  shall  note  the  same 
on  the  execution ;  and  it  shall  be  the  duty  of  the  officer  executing  the  same, 
first,  to  levy  on  the  goods  of  the  principal,  and  if  enough  of  such  goods 
can  be  found  to  satisfy  the  execution,  no  levy  shall  be  made  on  the  goods 
of  the  surety. 

Section  879.     (12327.)     No  change. 

Sec.  16.  Every  officer  having  an  execution  in  his  hands  for  collection, 
upon  an  affidavit  being  served  upon  him,  made  by  any  co-defendant  in 
such  execution,  his  agent  or  attorney,  showing  the  principal  debtor  there- 
in, shall  first  exhaust  all  the  personal  estate  of  said  principal  debtor, 
which  may  be  turned  out  by  any  one  of  the  defendants,  before  selling  the 
property  of  any  other  defendant  who  may  be  surety  in  the  d^nand  upon 
which  the  judgment  was  rendered. 

SecUon  880.     (12828.)     No  change. 

Sbc.  17.  The  constable,  after  taking  goods  and  chattels  into  custody 
by  virtue  of  an  execution,  shall  indorse  thereon  the  time  of  levying  the 
same,  and  immediately  give  public  notice  by  advertisement  signed  by  him- 
self, and  put  up  at  three  public  places  in  the  city,  village  or  township 
where  such  goods  and  chattels  were  levied  upon,  and  in  case  the  sale  be 
made  in  any  other  city,  village  or  township  than  that  in  which  the  levy 
was  made,  also  in  the  city,  village  or  township  where  said  goods  and 
chattels  are  to  be  sold,  when  and  where  they  will  be  exposed  for  sale; 


Digitized  by 


Google 


529 

and  the  said  officer  shall  in  no  case  remove  said  goods  and  chattels  ont  of 
the  county  where  said  levy  shall  have  been  made. 

SecUon  881.     (12320.)     No  change. 

Sbc.  18.  Such  notice  shall  describe  the  goods  and  chattels  and  shall 
contain  the  names  of  the  parties  to  the  suit  upon  which  the  execution 
issued,  and  shall  be  put  up  at  least  five  days  before  the  time  appointed 
for  the  sale. 

Section  882.     (12330.)     No  change. 

Sbc.  19.  At  the  time  and  place  so  appointed,  or  at  such  other  time 
as  the  sale  may  be  adjourned  to  within  the  life  of  the  execution,  the  goods 
and  chattels  being  present,  and  pointed  out  to  the  inspection  and  exam- 
ination of  the  bidders,  the  constable  shall  expose  them  for  sale  at  vendue 
to  the  highest  bidder. 

Section   883.      (12331.)      No  change. 

Sbc.  20.  The  constable  shall  return  the  execution,  and  pay  the  debt 
or  damages,  and  the  costs  levied,  to  the  justice  who  issued  the  same;  or 
in  case  of  his  death,  absence  or  removal  from  office,  then  to  the  justice 
having  the  custody  of  his  docket,  returning  the  surplus,  if  any,  to  the 
I)erson  against  whom  the  execution  issued. 

Section  884.     (i2?,32.)     No  change. 

Sbc.  21.  When  an  officer  shall  have  begun  to  serve  an  execution  issued 
out  of  any  justice  court,  on  or  before  the  return  day  of  such  execution, 
he  may  complete  the  service  and  return  thereof  after  such  return  day. 

Sapersedcs  sectionsi  885    (12333)    and  892    (12340). 

Sbc.  22.  No  constable  shall  levy  upon  any  property  or  imprison  a 
defendant,  upon  any  execution,  after  the  time  limited  therein  for  its  re- 
turn, except  as  is  provided  in  the  preceding  section. 

Section  891.     (12339.)     Modified. 

Sec.  23.  When  any  cattle  or  other,  live  stock  shall  be  taken  in  execu- 
tion, it  shall  be  the  duty  of  the  justice  who  issued  the  execution  or  other 
justice  charged  with  the  duty  of  collecting  the  judgment  whereon  such 
execution  issued,  to  allow  the  constable  for  keeping  of  the  same,  a  rea- 
sonable compensation,  to  be  taxed  and  collected  as  other  costs  in  the 
suit. 

Section  886.      (123:54.)      No  change. 

Sec.  24.    Whenever  any  constable  shall,  by  virtue  of  any  attachment 
or  execution  issued  by  any  justice  of  the  peace,  levy  upon  any  peaches, 
^  blackberries,  raspberries,  strawberries,  or  other  perishable  property,  he 

'  shall  forthwith  make  his  return  to  said  justice,  who  by  a  written  order 

^  shall  authorize  the  constable  to  sell  said  property  at  such  time,  place  and 

^  manner  as  said  justice  shall  deem  most  beneficial  to  the  defendant. 

Section  10361    (15060"   as  last  amended  by  act  70,   1913. 

Sbc.  25.    No  sale  «hall  be  made  under  the  provisions  of  the  i[)receding 
67 


*^ 


Digitized  by  VnOOQlC 


530 

section,  except  upon  the  written  order  of  the  court  from  which  proceed- 
ings shall  have  been  issned,  authorizing  snch  sale  at  such  time,  place 
and  manner  as  said  conrt  shall  decree  most  beneficial  to  the  defaidant : 
Provided^  That  the  court  shall  direct  that  notice  be  given  to  the  defend- 
ant, or  his  agent,  of  the  time  and  place  of  snch  sale,  and  the  court  shall 
direct  how  tte  notice  shall  be  given. 

Section  3  of  act  99,  1901    (13061)    as  amended  by  act  70,   1013. 

Sec.  26.  No  constable  shall,  directly  or  indirectly,  purchase  any  goods 
or  chattels  upon  any  sale  made  by  him  upon  execution;  and  every  such 
purchase  shall  be  absolutely  void. 

Section  887.     (12385.)     No  change. 

Sec.  27.  For  want  of  sufficient  goods  and  chattels  whereon  to  levy, 
the  constable  shall,  in  the  cases  authorized  by  law,  if  the  execution  re- 
quire it,  take  the  body  of  the  person  against  whom  the  execution  shall 
have  issued,  and  convey  him  to  the  common  jail  of  the  county,  the 
keeper  whereof*  is  hereby  required  to  keep  such  person  in  safe  custody 
in  jail,  until  the  debt  or  damages  and  costs  shall  be  paid,  or  he  be  thence 
discharged  by  due  course  of  law :  Provided,  That  section  forty-nine  of 
chapter  twenty-five  of  this  act  shall  be  applicable  in  such  case. 

Section  888.     (12886.)     Modified. 

Sdc.  28.  If  a  constable  shall  neglect  or  refuse  to  return  an  execution, 
and  pay  over  the  moneys  by  him  collected,  within  five  days  after  such 
execution  shall  have  been  paid,  or  shall  neglect  to  levy  an  execution,  or 
otherwise  execute  the  same  according  to  law,  the  party  in  whose  favor 
such  execution  was  issued,  or  who  shall  be  entitled  to  such  moneys,  may 
maintain  an  action  of  assumpsit,  in  his  own  name,  upon  the  instrument 
of  security  given  by  such  constable  and  his  sureties;  and  in  such  suit 
the  amount  of  the  execution,  with  interest  from  the  time  of  the  rendition 
of  the  judgment  upon  which  the  same  was  issued,  shall  be  recovered; 
and  execution  shall  issue  forthwith. 

SecUon  890.     (12888.)     Modified. 

Sbc.  29.  Every  constable  to  whom  any  execution  shall  have  been  de- 
livered, and  whose  term  of  oflSce  shall  expire  before  the  time  within 
which  the  return  or  collection  of  such  execution  is  required  by  law,  shall 
proceed  thereon  in  the  same  manner,  and  shall  have  the  same  powers  in  re- 
lation thereto,  as  if  his  term  of  office  had  not  expired ;  and  such  constable 
and  his  sureties  shall  be  liable  for  any  neglect  of  duty,  and  for  moneys 
collected  upon  such  execution,  in  the  same  manner  and  to  the  same  ex- 
tent as  if  the  term  of  office  of  such  constable  had  not  expired. 

Section  898    (12341)   and  section   988   (12488). 

Sbc.  30.  If  any  constable  to  whom  any  execution  shall  have  been  de- 
livered, shall  die,  become  insane,  or  by  sickness,  or  otherwise,  be  inca- 
pable of  completing  the  service  and  return  thereof,  before  such  writ  shall 
have  been  fully  executed,  any  other  constable  may  proceed  thereon  in  the 
same  manner  that  the  constable  to  whom  such  writ  was  originally  delivCT- 
ed  might  have  done. 

Section  894.      (12342.)      No  change. 
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Sec.  31.  Executions  between  the  same  parties,  upon  judgments  re- 
covered in  their  own  right,  may  be  set  off,  one  against  another,  if  re- 
quired by  either  party,  in  the  following  manner :  When  one  of  the  execu- 
tions is  delivered  to  a  constable  to  be  served,  the  person  who  is  the  debtor 
therein  may  deliver  his  execution  to  the  same  constable,  and  such  con- 
stable shall  apply  the  amount  thereof,  so  far  as  it  will  extend,  or  so  far 
as  may  be  necessary,  to  the  satisfaction  of  the  first  execution ;  and  the 
balance  due  on  the  larger  execution  shall  be  collected  and  paid  in  the 
same  manner  as  if  there  had  been  no  set-off. 

Section  897.     (12345.)     No  change. 

Sec.  32.  In  all  cases  where  any  surplus  money  remains  from  the  sale 
of  any  property,  upon  execution  after  the  satisfaction  of  the  judgment 
and  costs,  such  surplus  money  shall  be  paid  to  and  remain  in  the  hands 
of  the  justice  by  whom  such  judgment  was  rendered,  to  be  paid  defendant 
in  execution  at  any  time  when  called  for  within  two  months  from  the 
receipt  of  the  same  by  said  justice:  Provided,  That,  if  said  defendant 
does  not  call  for  said  surplus  money  within  two  months  aforesaid,  it  shall 
be  the  duty  of  the  justice  having  charge  of  the  same,  to  deposit  such  sur- 
plus money  in  the  treasury  of  the  township,  giving  notice  to  the  clerk 
of  the  township  in  which  such  judgment  was  rendered,  whose  duty  it  shall 
be  to  charge  the  same  to  the  treasurer  of  the  township. 

Supersedes  section  898.      (12346.) 

Sec.  33.  If  the  defendant,  his  agent  or  his  legal  representative,  en- 
titled to  the  possession  of  such  money,  shall  appear  within  six  years  after 
the  rendition  of  such  judgment,  and  establish  by  his  own  affidavit  or 
otherwise,  to  the  satisfaction  of  the  township  treasurer,  his  right  thereto, 
then  he  shall  be  entitled  to  receive  the  money,  and  shall  give  his  receipt 
therefor;  and  the  township  board  when  settling  with  such  treasurer,  shall 
give  him  credit  for  said  receipt:  Provided,  That  in  cities,  the  money 
shall  be  paid  into  the  city  treasury  with  like  effect  and  like  notice  as 
above    provided  in  the  payment  into  the  township  treasury. 

Section  899.     (12847.)     Modiiled. 

Sec.  34.  The  provisions  of  chapter  twenty-three  of  this  act,  so  far 
as  they  relate  to  the  liability  of  personal  property  to  levy  under  execu- 
tion and  exemption  therefrom,  and  the  manner  of  inventorying,  apprais- 
ing and  selling  such  property,  and  setting  out  such  exemptions  shall  be 
applicable  in  cases  of  attachment  and  executions  issued  from  justice 
courts. 

New  section. 

Sec.  35.  The  provisions  of  section  fifty-five  of  chapter  twenty-three  of 
this  act,  relative  to  levies  upon  growing  grain,  op  unharvested  crops,  shall 
be  applicable  to  executions  issued  by  justices  of  the  peace. 

New  section. 

Sec.  36.  No  execution  shall  be  issued  upon  any  judgment  rendered 
against  a  municipal  corporation,  but  the  proceedings  for  the  enforce- 
ment of  any  such  judgment  shall  be  as  provided  in  chapter  twenty-four 
of  this  act. 


New  section. 
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CHAPTER  LXXIII. 

OP   CIVIL   WABBANTS. 

Section  1.  The  plaintiff  in  actions  arising  out  of,  or  founded  upon 
contract,  shall  be  entitled  to  a  warrant,  upon  filing  with  the  justice  an 
affidavit  made  by  the  plaintiff,  or  some  one  in  his  ^shalf,  that  the  plain- 
tiff has  good  reason  to  believe: 

1.  That  plaintiff  has  a  demand  against  the  defendant  for  mOney  col- 
lected by  him  as  a  public  officer ;  or, 

2.  That  the  plaintiff  has  a  demand  against  the  defendant  for  damages 
arising  from  the  misconduct  or  neglect  of  the  defendant  in  any  profes- 
sional employment  or  public  office;  or, 

3.  That  there  was  fraud  or  breach  of  trust;  or  that  defendant  does 
not  reside  in  this  state,  and  has  not,  for  one  month  immediately  preced- 
ing the  time  of  making  the  application. 

Section  722.     (12177.)     No  change. 

Sdc.  2.  In  actions  other  than  those  founded  on  judgment  or  contract, 
the  plaintiff  shall  be  entitled  to  a  warrant,  if  he  or  some  person  in  his 
behalf  shall  make  and  file  with  the  justice  an  affidavit  specifying  the 
nature  of  the  demand,  and  containing  a  statement  that  the  deponent  has 
good  reason  to  believe:    Either, 

1.  That  the  defendant  has  committed  a  trespass,  or  other  wrong,  to 
the  damage  of  the  plaintiff;  or, 

2.  That  the  defendant  has  incurred  a  penalty  or  forfeiture  by  the  vio- 
lation of  some  law  of  this  state,  which  the  person  filing  such  affidavit 
has  a  right  to  prosecute  in  the  name  of  the  people  of  this  state,  or  other- 
wise. 

Section  723.     (1217S.)     No  change. 

Sec.  3.  In  all  cases  on  application  for  a  warrant  under  the  third  sub- 
division of  section  one  of  this  chapter,  the  person  applying  therefor  shall, 
by  affidavit,  show  the  facts  and  circumstances  within  the  knowledge  of 
the  person  making  such  affidavit  constituting  the  grounds  of  the  applica- 
tion, whereby  the  justice  may  the  better  judge  of  the  necessity  and  pro- 
priety of  issuing  such  warrant. 

Section  724.     (12179.)     No  substantial  change. 

Sex:.  4.  A  warrant  shall  be  directed  to  any  constable  of  the  county  in 
which  the  justice  issuing  the  same  resides,  and  shall  command  such  con- 
stable to  take  the  defendant,  and  bring  him  forthwith  before  such  justice, 
to  answer  the  plaintiff  in  a  plea  to  be  mentioned  therein,  and  shall  re- 
quire him,  after  he  shall  have  arrested  the  defendant,  to  notify  the  plain- 
tiff or  prosecutor  of  the  arrest. 

Section  725.     (12180.)     No  change. 

Si5c.  5.     A  warrant  shall  be  served  by  arresting  the  defendant,  and 
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bringing  him  forthwith  before  the  justice  issuing  the  same;  but  if  such 
justice,  on  the  return  thereof,  shall  be  absent  or  unable  to  hear  or  try 
the  cause,  or  if  it  shall  appear  by  the  affidavit  of  the  defendant  that  such 
justice  is  a  material  witness  in  his  behalf  on  the  trial  of  the  cause,  the 
constable  shall  take  the  defendant  before  some  other  justice  of  the  same 
township  or  city,  if  there  be  one  therein  qualified  to  try  the  same,  and  if 
not,  then  before  some  justice  of  an  adjoining  township  or  city,  who  shall 
take  cognizance  of  the  cause,  and  proceed  thereon  as  if  the  warrant  had 
been  issued  by  him. 

Section  726.     (12181.)     No  change. 

Sec.  6.  When  the  defendant  shall  be  brought  before  the  justice  on  a 
warrant,  the  justice  shall  then,  or  within  three  days  thereafter,  unless 
the  parties  agree  to  allow  longer  time,  or  there  be  an  adjournment,  pro- 
ceed to  hear,  try  and  determine  the  cause. 

Section  727.      (12182.)     No  change. 

Sec.  7.  If  such  cause  be  adjourned  on  the  application  of  the  defend- 
ant, he  shall  continue  during  the  time  of  the  adjournment  in  the  custody 
of  the  constable,  unless  he  shall  give  bond  to  the  plaintiff  in  the  sum  of 
two  hundred  dollars,  with  sufficient  surety  or  sureties,  to  be  approved 
by  the  justice,  conditioned  that  the  defendant  will  render  himself  in  exe- 
cution in  case  judgment  shall  be  rendered  against  him  in  the  suit,  and 
that  no  part  of  his  property  liable  to  execution  shall  be  removed,  secret- 
ed or  assigned,  or  disposed  of,  except  for  the  necessary  support  of  him- 
self and  family,  until  any  judgment  the  plaintiff  may  obtain  against  him 
shall  be  satisfied,  or  until  the  expiration  of  ten  days  after  the  plaintiff 
shall  be  entitled  to  execution  thereon. 

Section  703.     (12246.)     Modified. 

Sec.  8.  If  such  cause  be  adjourned  on  the  application  of  the  plain- 
tiff, the  defendant,  if  the  justice  shall  think  it  proper,  shall  be  discharged 
from  custody,  but  the  cause  shall  not  be  discontinued  by  such  discharge; 
and  at  the  adjourned  day  the  same  proceedings  shall  be  had  as  in  case 
of  a  summons  returned  personally  served. 

Section  794.     (12247.)     No  change. 
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CHAPTER  LXXIV. 


OP  REPLEVIN. 


Section  1.  Whenever  any  plaintiff,  his  agent  or  attorney,  shall  make 
and  file  an  affidavit  with  the  justice,  setting  forth  that  his  personal  goods 
and  chattels,  not  exceeding  in  value  one  hundred  dollars,  have  been  un- 
lawfully taken,  or  are  unlawfully  detained  by  any  other  person,  specific- 
ally describing  such  property,  and  giving  the  value  thereof,  and  stating 
that  the  plaintiff  is  lawfully  entitled  to  the  possession  of  said  property, 
that  the  same  has  not  been  taken  for  any  tax,  assessment,  or  fine,  levied 
by  any  law  of  this  state,  nor  seized  under  any  execution  or  attachment 
against  the  goods  and  chattels  of  such  plaintiff  liable  to  execution,'  and 
claiming  damages  for  the  detention  of  the  same,  or  taking  the  same,  not 
exceeding  one  hundred  dollars,  in  addition,  and  shall  file  with  such  jus- 
tice a  bond  with  sufficient  surety  or  sureties,  to  be  approved  by  the  jus- 
tice, and  payable  to  the  defendant  in  a  penalty  at  least  double  the  value 
of  the  property,  as  sworn  to  in  the  affidavit,  and  not  less  than  one  hun- 
dred dollars,  with  the  condition  prescribed  in  section  eight  of  chapter 
twenty-seven  of  this  act,  with  the  justification  of  the  sureties  to  said  bond 
endorsed  thereon,  in  writing  and  to  be  made  under  oath ;  the  justice  shall 
issue  a  writ  of  replevin,  directed  to  any  constable  of  the  county,  com- 
manding him  to  take  the  property  described,  and  return  the  same  forth- 
with to  the  plaintiff,  and  that  he  sunmion  the  defendant  to  appear  at  a 
time  and  placfe  therein  to  be  named,  before  such  justice  to  answer  the 
said  plaintiff  concerning  the  unlawful  taking  or  detention  of  the  said 
goods  and  chattels;  and  in  case  of  the  neglect  or  refusal  of  said  justice 
to  require  the  sureties  to  said  bond  to  justify  in  writing  and  under  oath 
before  issuing  said  writ,  the  said  writ  upon  motion  shall  be  dismissed, 
and  the  property  taken  by  virtue  thereof  returned  to  the  persons  from 
whom  it  was  taken,  unless  the  plaintiff,  on  such  motion  being  made,  shall 
forthwith  file  with  the  justice  a  new  bond  in  the  form  and  penalty,  in 
this  section  provided,  with  good  and  sufficient  sureties,  who  shall  justify 
their  responsibility  in  the  manner  hereinbefore  provided ;  and  the  justice 
shall  be  liable  to  the  injured  party  in  an  action  of  trespass  for  any  dam- 
age he  may  have  sustained  by  reason  of  said  writ  having  been  issued. 

Section  748.     (12201.)     No  substantial  change. 

Sec.  2.  Such  writ  shall  be  returnable  not  less  than  six,  nor  more  than 
twelve  days  from  the  date  of  the  same,  and  shiall  be  served  not  less  than 
six  days  before  the  return  thereof. 

Section  749.     (12202.)     No  change. 

Sec.  3.  All  writs  of  execution  in  actions  of  replevin  shall  be  return- 
able in  the  same  time  as  other  executions  issued  by  justices. 

Section  750.     (12208.)     No  change. 

Sec.  4.    The  damages  and  value  of  the  property  mentioned  in  sections 
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twenty-nine  and  thirty  of  chapter  twenty-seven  of  this  act,  shall  be  ascer- 
tained by  the  justice,  and  no  notice  thereof  shall  be  necessary,  nor  shall 
any  exceptions  be  taken  to  the  sureties  of  the  plaintiff  in  the  bond  taken 
by  the  justice. 

Section  751.     (12204.)     No  substantial  change. 

Sec.  5.  In  actions  of  replevin  of  beasts  distrained,  and  in  all  cases, 
not  in  ttis  chapter  specially  provided  for,  proceedings  in  replevin  before 
a  justice  shall  be  governed  by  chapter  twenty-seven  of  this  act. 

Section  752.     (12205.)     No  substantial  change. 
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CHAPTER  LXXV. 

OP  ATTACHMENT. 

Sdction  1.  Any  plaintiff  shall  be  entitled  to  an  attachment  against  a 
defendant  in  any  action  founded  on  a  judgment  or  on  contract,  if  snch 
plaintiff,  or  some  person  in  his  behalf,  shall  make  and  file  with  the  jus- 
tice an  affidavit  specifying,  as  near  as  may  be,  the  amount  due  to  the 
plaintiff,  and  containing  a  further  statement,  that  the  deponent  knows 
or  has  good  reason  to  believe:    Either, 

1.  That  the  defendant  has  assigned,  disposed  of  or  concealed  or  is 
about  to  assign  dispose  of  or  conceal,  any  of  his  property,  with  the  in- 
tent to  defraud  his  creditors;  or, 

2.  That  he  is  about  to  remove  any  of  his  property  from  the  county 
in  which  such  application  is  made,  or  from  the  county  where  the  defend- 
ant resides,  with  the  like  intent,  or  that  he  has  removed,  or  is  about  to 
remove  himself  or  his  property  from  the  county,  and  refuses  or  n^lects 
to  pay  or  to  secure  the  payment  of  the  debt;  or, 

3.  That  he  fraudulently  contracted  the  debt  or  incurred  the  obliga- 
tion respecting  which  the  suit  was  brought;  or, 

4.  That  the  defendant  has  absconded,  to  the  injury  of  his  creditors, 
or  does  not  reside  in  this  state,  and  has  not  resided  therein  for  one 
month,  immediately  preceding  the  time  of  making  the  application;  or, 

5.  That  the  defendant  is  a  foreign  corporation :  Provided^  That  such 
affidavit  shall  not  be  deemed  insufficient  by  reason  of  the  intervention 
of  a  day  between  the  date  of  the  jurat  to  such  affidavit  and  the  issuing 
of  the  writ,  and  that  when  the  person  making  such  affidavit  shall  reside 
in  any  other  county  in  this  state  than  that  in  which  the  writ  of  attach- 
ment is  to  issue,  one  day's  time  for  every  thirty  miles  by  the  usual  poet 
route,  from  the  residence  of  such  person  to  the  place  from  which  such 
writ  shall  issue,  shall  be  allowed  between  the  date  of  such  jurat  and  the 
issuing  of  such  writ,  and  Sundays  and  legal  holidays  shall  not  be  count- 
ed as  intervening  days  in  any  case. 

Section  721.     (12176.)     Modified. 

Se)c.  2.  In  all  cases  of  attachment,  the  plaintiff  shall  before  issuing 
the  attachment,  file  with  the  justice  a  bond  to  the  defendant,  in  the  penal 
sum  of  two  hundred  dollars,  with  sufficient  surety  or  sureties,  to  be 
approved  by  the  justice  in  writing  thereon,  signed  by  him,  conditioned 
to  pay  the  defendant  all  damages  and  costs  he  may  sustain  by  reason  of 
the  issuing  of  the  attachment,  if  the  plaintiff  shall  fail  to  recover  judg- 
ment in  such  suit;  and  if  the  plaintiff's  demand  shall  exceed  one  hundred 
dollars,  the  penalty  of  such  bond  shall  be  double  the  amount  of  such  de- 
mand. 

Section  728.      (12183.)     Modified. 

Sbc.  3.  Every  attachment  shall  state  the  amount  claimed  by  the  plain- 
tiff, and  shall  command  any  constable  of  the  county  in  which  the  justice 
resides,  to  attach  so  much  of  the  goods  and  chattels  of  the  defendant 
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(except  such  as  are  exempt  bj  law  from  execution)  as  will  be  sufficient 
to  satisfy  such  demand,  and  safely  keep  the  same  to  satisfy  any  judgment 
that  may  be  recovered  by  the  plaintiff  in  such  attachment,  and  to  return 
the  same  at  a  time  therein  to  he  specified,  not  less  than  six  nor  more  than 
twelve  days  from  the  date  thereof. 

Section   T29.      (12184.)      No  change. 

Sec.  4.  The  constable  serving  such  attachment,  shall  execute  the  same 
at  least  six  days  before  the  return  thereof,  by  seizing  so  much  of  the 
goods  and  chattels  of  the  defendant  within  his  county  as  shall  be  suffi- 
cient to  satisfy  the  demand  and  costs,  and  making  an  inventory  thereof, 
and  serving  a  copy  of  such  attachment  and  inventory  upon  the  defend- 
ant, if  he  can  be  found  within  the  county. 

Section  730.      (12185.)     No  change. 

Sec.  5.  If  the  defendant  cannot  be  found  within  the  county,  the 
constable  shall  leave  a  copy  of  the  attachment  and  inventory  certified 
by  him  at  the  last  place  of  residence  of  the  defendant,  if  there  be  any 
such  place  within  the  county,  and  if  not,  then  by  leaving  the  same  with 
any  person  in  whose  possession  such  goods  and  chattels,  moneys  and 
effects  may  be  found,  or  in  case  garnishee  proceedings  shall  be  commenc- 
ed simultaneously  with  the  issuing  of  said  writ,  and  no  goods,  chattels, 
or  effects  shall  be  found  on  which  to  levy  such  writ,  then  by  leaving  a 
certified  copy  of  said  writ  with  such  garnishee  defendant. 

Section  731.     (12186.)     No  change. 

Sec.  6.  No  goods  or  chattels  attached  shall  be  removed  by  the  con- 
stable if  a  bond  be  executed  and  delivered  to  him  by  any  person,  with  suffi- 
cient surety  to  be  approved  by  such  constable  in  a  penalty  at  least  double 
the  sum  stated  in  the  attachment  to  have  been  sworn  to,  conditioned 
that  such  goods  and  chattels  shall  be  produced  to  satisfy  any  execution 
that  may  l^  issued  on  any  judgment  that  shall  be  recovered  by  the  plain- 
tiff upon  such  attachment;  and  thereupon  the  officer  shall  deliver  the 
property  attached  to  the  person  executing  such  bond. 

Section  732.     (12187.)     No  change. 

Se)C.  7.  If  any  person  other  than  the  defendant  shall  claim  any  goods 
or  chattels  attached  by  a  constable,  he  may,  after  such  seizure,  and  at 
any  time  before  execution  shall  have  been  issued  upon  the  judgment 
obtained  on  such  attachment,  execute  a  bond  to  the  plaintiff  with  suffi- 
cient sureties,  to  be  approved  by  the  constable  or  by  the  justice  who 
issued  the  attachment,  in  a  penalty  double  the  value  of  the  property  at- 
tached, conditioned  that  in  a  suit  to  be  brought  on  such  bond,  within  three 
months  from  the  date  thereof,  such  claimant  will  establish  that  he  was 
the  owner  of  the  goods  seized  at  the  time  of  the  seizure,  and  in  case  of 
his  failure  to  do  so,  that  he  will  pay  to  such  plaintiff  the  value  of  the 
property  so  attached,  with  interest. 

Section  733.     (12188.)     No  change. 

Ssc.  8.    Upon  either  of  the  bonds  aforesaid  being  executed  and  de- 
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livered  to  the  constable,  he  shall  deliver  up  the  property  seized  by  him 
to  the  obligor  in  snch  bond. 

Section  784.     (12180.)     No  change. 

Sbc.  9.  If  the  attachment  be  returned  personally  served  upon  any 
of  the  defendants,  the  justice  shall  proceed  therein  in  the  same  manner 
as  upon  a  summons  returned  personally  served. 

Section  735.      (12100.)     No  change. 

Sbc.  10.  If  the  attachment  shall  not  be  personally  served  upon  any 
of  the  defendants,  and  none  of  the  defendants  shall  appear  on  the  return 
day  thereof,  the  justice  shall  continue  the  cause  for  not  less  than  thirty, 
and  not  exceeding  ninety  days ;  and  in  such  case,  no  hearing  shall  be  had 
or  judgment  rendered  thereon,  until  the  expiration  of  that  time,  unless 
the  defendant  shall  sooner  appear  and  request  a  trial ;  in  which  case  the 
justice  shall  appoint  a  day  for  the  trial  of  such  suit,  and  cause  notice 
thereof  to  be  given  to  the  plaintiff. 

Section  736.     (12101.)     No  change. 

Sec.  11.  When  there  are  several  attachments  against  the  same  de- 
fendant in  the  hands  of  the  same  officer,  they  shall  be  executed  in  the 
same  order  in  which  they  were  received  by  the  officer. 

Section  737.     (12102.)     No  change. 

Sex:.  12.  Different  attachments  of  the  same  property  may  be  made,  and 
one  inventory  shall  be  sufficient;  the  lien  of  the  attachments  shall  be  in 
the  order  in  which  they  were  served,  and  the  subsequent  attachments 
shall  be  served  on  the  property  as  in  the  hands  of  the  officer,  and  sub- 
ject to  the  prior  attachment ;  the  justice  who  issued  the  attachment,  hav- 
ing the  priority  of  lien,  shall  determine  all  questions  as  to  priority  of 
liens  on  the  property  attached. 

Section  738.     (12108.)     No  change. 

Sec.  13.  When  the  cause  is  continued  as  provided  for  in  the  tenth 
section,  and  it  shall  appear  that  any  of  the  property  taken  under  the 
attachment  consists  of  animals  or  perishable  property,  the  justice  may  ' 
make  an  order  directing  the  officer  having  the  custody  thereof,  to  dispose 
of  the  same,  as  upon  execution,  and  the  money  realized  therefor  shall  be 
paid  over  to  the  justice,  and  applied  as  other  money  realized  from  the 
sale  of  the  property  attached,  is  applied. 

Section  730.     (12104.)     No  substantial  change. 

Sec.  14.  The  plaintiff  shall  not  have  judgment  in  any  such  action, 
except  in  some  one  of  the  following  cases,  to  wit: 

1.  When  the  property  of  the  defendants,  or  one  of  them,  if  there  are 
several,  shall  have  been  attached  in  the  county  where  the  action  is 
brought;  or, 

2.  When  the  defendant,  or  one  of  them  where  there  are  several,  shall 
have  been  ])ers(mallv  sened  with  process,  or  shall  have  appeared;  or, 

3.  When  a  garnishee  shall  have  been  summoned,  who  shall  be  found 
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indebted  to  the  defendant  or  defendants,  or  to  have  property  or  effects  in 
his  hands,  subject  to  the  attachment. 

Section  740.     (12195.)     No  change. 

Sec.  15.  The  return,  that  no  property  was  found  on  the  attachment 
shall  not  affect  the  proceedings  against  the  garnishee. 

Section  741.      (12196.)      No  change. 

Sec.  16.  If,  at  any  time  before  judgment,  the  defendant  shall  appear 
and  answer  to  the  action,  and  shall  give  a  bond  to  the  plaintiff,  in  a  pen- 
alty double  the  amount  claimed  by  the  plaintiff,  with  one  or  more  sureties, 
to  be  approved  by  the  justice,  conditioned  to  pay  any  judgment  the  plain- 
tiff may  recover  against  him  in  the  action,  within  thirty  days  after  the 
rendition  thereof,  the  justice  shall  thereupon  make  an  order  discharging 
the  property  attached. 

Section  742.     (12197.)     No  change. 

Sbc.  17.  In  returning  a  writ  of  attachment,  the  officer  shall  also  re- 
turn a  copy  of  the  inventory  of  the  property  attached,  certified  by  him, 
and  any  bond  which  may  have  been  executed  and  delivered  to  him  pur- 
suant to  the  foregoing  provisions. 

Section  744.      (12109.)      No   substantial  change. 

Sex:!.  18.  That  any  person  or  corporation  indebted  to  the  defendant  in 
any  attachment  suit,  or  who  has  any  property  or  effects  belonging  to  said 
defendant,  may  be  summoned  as  a  garnishee  of  such  defendant  in  such 
attachment  proceedings.  The  proceedings  against  the  garnishee  shall  be 
conducted  in  the  same  manner  as  other  garnishment  cases  in  justice's 
court.  Such  garnishee  proceedings  may  be  commenced  simultaneously 
with  the  issuing  of  the  writ  of  attachment,  or  while  such  attachment  suit 
is  pending,  and  shall  be  deemed  auxiliary  to  the  proceedings  in  attach- 
ment, but  shall  be  entered  separately  upon  the  justice's  docket,  the  same 
as  in  other  garnishee  cases.  If  the  disclosure  shows  that  the  garnishee 
is  indebted  to  the  defendant  in  attachment,  or  that  such  garnishee  has 
any  money,  property,  credits,  or  effects  in  his  or  its  hands,  or  under  his 
or  its  control,  the  plaintiff  in  attachment  shall  be  entitled  to  judgment  in 
such  attachment  proceedings  the  same  as  in  the  case  of  property  attach- 
ed, and  shall  also  be  entitled  to  judgment  against  the  garnishee  as  in 
other  cases. 

Section    745.      (12200.)      Modified. 

Sek!.  19.  Whenever  an  action  shall  be  commenced  by  attachment 
against  a  foreign  corporation,  and  proceedings  by  garnishment  shall  also 
be  commenced  in  the  same  action,  if  it  shall  appear  on  the  return  of  the 
writ  of  attachment  that  a  copy  thereof,  and  also  copies  of  all  garnishee 
summons  issued  in  said  action,  have  been  personally  served  on  any  officer, 
member,  clerk  or  agent  of  such  foreign  corporation  within  this  state,  the 
same  proceedings  may  be  thereupon  had  in  said  action  against  said  cor- 
poration, and  in  the  same  manner  as  upon  the  return  of  a  summons  per- 
sonally served  in  actions  against  natural  persons;  and  in  all  cases  of  pro- 
ceedings by  garnishment  against  corporations,  whether  foreign  or  dom- 
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estic,  service  of  any  process  in  the  manner  above  provided  for  in  case  of 
foreign  corporations,  shall  have  like  force  and  effect  as  personal  service 
upon  natural  persons. 

SecUon  746.      (12436.)     No  change. 

Sbc.  20.  The  rights  and  liabilities  of  garnishees  in  such  cases,  and 
the  proceedings  against  them,  shall  be  the  same  in  all  respects  as  is  pro- 
vided by  law  in  other  cases  of  garnishment. 

Section  747.     (12437.)     No  change. 

Sec.  21.  In  all  cases  where  the  attachment  shall  not  have  been  per- 
sonally served,  and  the  defendant  shall  not  have  appeared  in  the  suit, 
judgment  shall  be  rendered  and  execution  may  be  issued  in  the  same 
form  as  if  such  attachment  had  been  personally  served;  but  such  judg- 
ment shall  not  be  conclusive  against  the  defendant,  except  as  to  the  prop- 
erty attached,  and  such  execution  shall  only  authorize  the  officer  to  whom 
it  is  directed  to  sell  the  property  attached  in  such  suit. 

Supersedes  first  part  of  section   898.      (12346.) 

Sec.  22.  The  provisions  of  sections  fifty-six  and  fifty-seven  of  chapter 
twenty-three  of  this  act,  relating  to  levies  upon  perishable  property,  shall 
be  applicable  to  attachment  cases  in  justices'  court. 

New   section. 

Sbc.  23.  Application  may  be  made  for  the  dissolution  of  any  attach- 
ment issued  under  the  provisions  of  this  chapter,  in  the  manner  provided 
for  in  chapter  twenty-six  of  this  act. 

New  section. 

Sdc.  24.  Whenever,  in  any  suit  commenced  by  writ  of  attachment, 
any  animals  shall  have  been  seized  by  virtue  of  such  writ,  and  expense 
shall  have  been  incurred  in  the  keeping  thereof,  it  shall  be  the  duty  oif 
the  justice  of  the  peace  before  whom  the  suit  is  pending,  at  the  time  of 
the  trial  thereof,  to  examine  witnesses  and  take  proof  offered  by  the 
parties  as  to  the  expense  of  the  keeping  of  such  animals,  from  the  time 
of  their  seizure  up  to  and  including  the  day  of  trial,  and  to  determine 
and  adjudge  the  amount  of  such  expense,  and  to  incorporate  the  same 
into  the  judgment  as  a  part  thereof,  in  case  judgment  shall  be  rendered 
in  favor  of  the  plaintiff;  and  the  docket  of  the  justice  shall  contain  an 
entry  of  the  amount  so  determined,  and  execution  shall  issue  upon  such 
judgment  as  in  like  cases  is  otherwise  provided. 

Section   989.      (12485.)     No  change. 
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CHAPTER  LXXVL 


OP   GARNISHMENT. 


Section  1.  In  any  action  commenced  before  a  justice  of  the  peace 
founded  upon  contract,  or  upon  judgment  or  decree,  or  after  the  ren- 
dition of  judgment  in  any  case,  if  the  plaintiff,  his  agent  or  attorney 
shall  make  and  file  with  such  justice  an  affidavit  stating  that  he  has 
good  reasons  to  believe,  and  does  believe  that  any  person,  naming  him, 
has  property,  money  or  effects  in  his  hands,  or  under  his  control,  be- 
longing to  the  defendant,  or  any,  or  either  of  the  defendants  in  such 
suit,  judgment  or  decree,  or  that  such  person  is  indebted  to  such  de- 
fendant, or  any  or  either  of  the  defendants,  and  further  stating  whether 
or  not  the  amount  due  from  the  garnishee  defendant  to  the  principal 
defendant  is  for  the  personal  work  and  labor  of  such  principal  defend- 
ant, or  any  member  of  his  family,  and,  if  for  such  personal  work  and 
labor  that  the  amount  so  due  is  greater  than  the  exemptions  allowed 
such  principal  debtor,  under  the  provisions  of  this  chapter,  the  justice 
shall  issue  a  summons  against  such  person,  requiring  him  to  appear  be- 
fore such  justice,  at  a  time  and  place  mentioned  in  the  said  summons, 
and  answer  under  oath  all  questions  put  to  him  touching  his  indebted- 
ness to  such  defendant,  or  any  or  either  of  the  defendants,  naming  him 
or  them,  and  the  property,  money  or  effects  of  the  defendant,  or  any  or 
either  of  the  defendants  in  his  posesssion,  within  his  knowledge  or 
under  his  control,  which  summons,  except  as  otherwise  provided,  shall 
be  served  and  returned  in  the  same  manner  as  a  summons  issued 
against  a  defendant  in  other  cases,  and  such  suit  may  be  entered  on  the 
docket  as  suits  in  other  cases. 

Section  900   (13405),  as  amended  by  act  177,  1901.     Modified. 

Sec.  2.  The  summons  issued  in  pursuance  of  section  one  of  this 
chapter  may  be  substantially  in  the  form  of  the  ordinary  justice's  sum- 
mons, and  need  not  recite  either  the  commencement  of  suit  by  the  plain- 
tiff against  the  principal  defendant,  or  any  of  the  allegations  contained 
in  the  aflBdavit  for  garnishment  theretofore  filed,  but  shall  contain  a 
command  to  summon  such  garnishee  to  answer  in  the  suit  in  substan- 
tially the  following  form:  **To  answer,  under  oath,  all  questions  put 
to  him  touching  his  indebtedness  to  A.  B.,  principal  defendant  at  the 
suit  of  C.  D.,  plaintiff  herein,  and  the  property,  money,  and  effects  of 
the  said  A.  B.  in  his  possession,  within  his  knowledge,  or  under  his  con- 
trol, according  to  the  allegations  contained  in  the  affidavit  of  said  C. 
D.  (or  E.  F.,  agent  of  said  C.  D.),  duly  made  and  filed  in  this  suit." 

Section  1015.      (13432.)      No  substantial  change. 

Sbc.  3.  Any  garnishee  may  be  released  and  the  garnishment  pro- 
ceedings dismissed  upon  the  defendant  giving  a  bond  with  two  sureties 
to  the  plaintiff,  in  double  the  amount  claimed  to  be  due  the  plaintiff 
in  the  action,  conditioned  that  if  the  plaintiff  recover,  the  defendant 
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will  pay  the  judgment  and  costs  within  five  days  after  the  final  deter- 
mination of  said  suit.  The  sureties  in  such  bond  shall  justify  their 
responsibility  under  oath,  and  shall  be  approved  by  the  justice  before 
whom  the  action  is  pending. 

New  section.  Under  section  1014  (13429)  as  amended  by  act  404,  1013,  proTlslon  was 
made  for  such  release  in  case  garnishee  defendant  was  a  corporation.  This  section  makes 
It  c«D«ral. 

Sbc.  4.  If  it  shall  appear  by  the  aflSdavit,  filed  as  aforesaid,  that  the 
amount  sought  to  be  reached  as  being  due  from  the  garnishee  defend- 
ant to  the  principal  defendant,  is  for  the  personal  work  and  labor  of 
such  principal  defendant,  or  any  member  of  his  family,  the  justice  shall 
issue  a  summons  returnable  in  not  less  than  two  days,  nor  more  than 
six  days  from  the  date  thereof,  which  summons  shall  be  served  at  least 
two  days  before  the  time  of  appearance  mentioned  therein. 

New  section.     See  Commission's  report  to  the  Qoyernor. 

Sec.  5.  The  person  summoned  as  garnishee,  from  the  time  of  the 
service  of  such  summons,  shall  be  deemed  liable  to  the  plaintiff  in  such 
suit,  to  the  amount  of  the  property,  money  and  effects  in  his  hands  or 
possession  or  under  his  control,  or  due  from  him  to  the  defendant  in 
such  suit:  Provided,  That  when  the  defendant  is  a  householder  having 
a  family,  nothing  herein  contained  shall  be  applicable  to  any  indebted- 
ness of  such  garnishee  to  the  defendant  for  the  personal  labor  of  such 
defendant,  or  his  family  to  the  amount  of  eighty  per  centum  of  such 
indebtedness,  but  in  no  case  shall  more  than  thirty  dollars  of  such  in- 
debtedness be  exempt  from  the  operation  of  this  chapter,  and  in  all 
cases  at  least  eight  dollars  shall  be  so  exempt:  Provided,  further,  That 
in  case  the  defendant  is  not  a  householder  having  a  family,  nothing 
hereinbefore  contained  shall  be  applicable  to  any  indebtedness  of  such 
garnishee  to  the  defendant  for  the  personal  labor  of  such  defendant  to 
the  amount  of  forty  per  centum  of  such  indebtedness,  but  in  no  case 
where  the  principal  defendant  is  not  a  householder  shall  more  than 
fifteen  dollars  of  such  indebtedness  be  exempt  from  the  operation  of 
this  chapter,  although  in  all  cases  of  the  description  mentioned  in  this 
proviso  at  least  four  dollars  shall  be  so  exempt. 

Section  091   (18406)   as  amended  by  act  172,  1001. 

Sec.  6.  If  such  garnishee  neglect  or  refuse  to  appear  at  the  time  and 
place  mentioned  in  such  summons,  and  answer  as  aforesaid,  the  justice 
shall  continue  the  cause  to  some  other  day;  and  without  further  show- 
ing than  the  officer's  return,  that  the  summons  had  been  personally 
served  upon  the  garnishee  and  his  fees  paid  or  tendered,  issue  a  warrant 
to  bring  such  garnishee  before  him. 

Section  092.     (13407.)     No  change. 

Sec.  7.  Such  warrant  shall  command  the  officer  forthwith  to  take 
the  body  of  such  garnishee,  and  bring  him  before  such  justice,  and  shall 
contain  a  further  command  that  such  officer,  after  he  shall  have  arrested 
the  garnishee,  notify  the  plaintiff  of  such  arrest;  and  such  warrant 
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shall  be  served  and  returned  in  the  same  manner  as  warrants  issued  in 
other  cases. 

Section  093.     (18408.)     No  change. 

Sec.  8.  The  personal  service  of  a  summons  upon  such  garnishee 
shall  be  deemed  the  commencement  of  suit  in  the  name  of  the  plaintiflP 
against  such  garnishee,  which  summons  may  be  served  in  the  same  or 
adjoining  county  in  this  state,  and  require  the  appearance  of  such 
garnishee  before  such  justice  at  his  office  in  the  same  or  any  adjoining 
counties  of  this  state,  and  a  constable  or  sheriff  of  either  county  may 
serve  the  same:  Provided,  The  lawful  fees  for  travel  and  attendance 
shall  be  paid  or  tendered  to  such  garnishee  at  the  time  of  such  service, 
and  such  suit  may  be  entered  on  the  docket  as  suits  in  other  cases. 

Section  094.     (13409.)     No  change. 

Sec.  9.  On  the  appearance  of  such  garnishee  before  such  justice,  or 
on  some  other  day  to  which  the  same  may  be  adjourned,  the  plaintiff, 
or  principal  defendant  may  proceed  to  examine  the  garnishee  on  oath, 
or  otherwise,  as  the  plaintiff  or  principal  defendant  may  elect,  touching 
the  matters  alleged  in  the  affidavit,  and  the  justice  shall  take  minutes 
of  such  examination,  and  file  the  same  with  the  other  papers  in  the 
cause.  Upon  such  examination,  the  garnishee  shall  not  be  deemed  a 
witness  for  the  plaintiff,  and  his  answers  or  disclosures  upon  such  ex- 
amination may  be  contradicted  or  controverted  by  the  plaintiff,  or  the 
principal  defendant.  If  it  should  appear  upon  such  examination  or 
disclosure  that  the  money  owing  from  the  garnishee  defendant  is  for 
personal  work  and  labor  performed  by  the  principal  defendant,  or  some 
member  of  his  family,  and  is  then  due  and  payable,  such  garnishee  de- 
fendant shall  forthwith  pay  to  the  justice  the  money  shown  by  the  dis- 
closure to  be  due,  and  it  shall  be  the  duty  of  the  justice  to  give  to  the 
garnishee  defendant  a  receipt  for  the  money  so  paid. 

Section  995  (18410),  as  amended  by  act  172,  1901.  Modified.  See  Commission's  report 
to  the  Governor. 

Sec.  10.  Upon  satisfactory  proof  being  presented  to  the  justice  by 
the  principal  defendant,  by  affidavit,  or  otherwise,  of  the  amount  of  his 
exemptions,  in  the  money  so  paid  to  the  justice,  it  shall  be  the  duty  of 
the  justice  forthwith  to  pay  to  said  principal  defendant,  such  money,  or 
80  much  thereof  as  may  be  exempt  to  such  principal  defendant,  under 
the  provisions  of  this  chapter. 

New  section.     See  Commission's  report  to  the  Governor. 

Sec.  11.  If  such  garnishee  defendant  shall  fail  or  neglect  forthwith 
to  pay  such  money  so  due  into  court,  as  hereinbefore  required,  then 
such  principal  defendant  may  bring  an  action  against  such  garnishee 
defendant  for  the  recovery  of  so  much  thereof  as  is  exempt,  and  the 
pendency  of  such  garnishee  proceedings  shall  not  be  a  bar  to  such 
action. 

New  section.     See  Commission's  report  to  the  Governor. 
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Sec.  12.  Upon  closing  the  examination,  or  upon  filing  the  disclosure, 
in  cases  where  a  written  disclosure  is  permitted,  or  at  any  time  there- 
after, the  garnishee  may  pay  to  the  justice  before  whom  the  examina- 
tion was  had,  all  money  then  due  and  owing  by  him  to  the  defendant, 
as  shown  by  his  disclosure,  and  tfiereupon  such  justice  shall  execute 
and  deliver  to  the  garnishee  a  release  and  discharge  for  the  money  so 
paid,  and  enter  such  discharge  upon  his  docket.  If  the  plaintiff  shall 
have  recovered  a  judgment  against  the  defendant,  and  the  time  limited 
by  law  for  an  appeal  shall  have  expired,  if  no  appeal  has  been  made,  the 
justice  shall  pay  to  the  plaintiff  in  said  cause  out  of  such  moneys,  the 
amount  of  the  judgment  and  taxable  costs,  and  the  surplus,  if  any,  he 
shall  pay  to  the  principal  defendant.  If  the  plaintiff  shall  not  have  re- 
covered a  judgment  against  the  defendant,  the  said  justice  shall  retain 
said  moneys  in  liis  hands  until  the  final  disposition  of  the  cause,  when 
he  shall  dispose  of  the  same  in  the  manner  aforesaid:  Provided,  That 
if  a  judgment  shall  have  been  recovered  against  the  defendant,  and  an 
appeal  shall  have  been  taken  therefrom  by  the  defendant,  the  said  jus- 
tice shall  forthwith  pay  over  said  moneys  to  the  principal  defendant. 

Part  of  section  096.     (13411.)     Modified. 

Sec.  13.  In  the  event  that  the  garnishee  does  not  pay  the  money  into 
court,  in  accordance  with  the  provisions  of  the  last  preceding  section, 
if  the  plaintiff  shall  have  recovered  a  judgment  against  the  defendant, 
and  if  the  time  limited  by  law  for  an  appeal  has  expired,  and  no  appeal 
has  been  taken,  the  plaintiff  may  immediately  declare  against  the  gar^ 
nishee  in  the  manner  provided  by  section  sixteen  of  this  chapter,  and 
the  like  proceedings  shall  be  had  as  in  a  suit  brought  against  his  d€i)tor; 
but  if  the  principal  suit  shall  be  pending  and  undetermined  between 
the  plaintiff  and  the  defendant,  the  cause  shall  be  continued,  but  it 
shall  not  be  necessary  to  adjourn  the  same  to  any  day  certain. 

Part  of  section  906.      (13411.) 

Sec.  14.  After  the  final  determination  of  the  suit  against  the  de- 
fendant, if  the  garnishee  shall  not  have  paid  the  money  due  from  him 
to  the  principal  defendant  into  ctmrt,  and  if  no  appeal  shall  have  been 
taken,  and  at  any  time  within  thirty  days  after  such  final  determina- 
tion of  the  suit,  and  in  cases  of  garnishee  proceedings  commenced  after 
the  rendition  of  a  judgment  against  the  defendant  therein,  within  thirty 
days  after  the  closing  of  the  examination  in  such  garnishee  proceed- 
ings, the  justice  shall,  at  the  request  of  the  plaintiff,  his  agent  or  at- 
torney, issue  a  summons  against  the  garnishee,  commanding  him  to  ap- 
pear before  the  justice  to  show  cause  why  a  judgment  should  not  be 
rendered  against  him. 

Section   997.      (13412.)      Modified. 

Sec.  15.  Such  summons  shall  be  made  returnable  not  less  than  two 
nor  more  than  six  days  from  the  date  thereof,  and  shall  be  served  at 
least  two  days  before  the  time  of  appearance  mentioned  therein. 

Section  998.      (13413.)     Modified. 
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Sbc.  16.  In  all  cases  where  a  judgment  has  been  rendered  against 
the  defendant,  and  also  after  a  final  determination  of  the  suit  pending 
against  the  defendant,  as  mentioned  in  section  fourteen  of  this  chapter, 
and  the  garnishee  has  been  duly  summoned  to  appear  and  show  cause, 
the  plaintiff  may  declare  against  the  garnishee  for  the  property,  moneys 
and  effects  above  mentioned,  in  trespass  on  the  case ;  or  if  the  garnishee 
be  indebted  to  the  defendant,  in  assumpsit,  or  if  the  garnishee  shall 
have  property,  moneys  and  effects  of  the  defendant  in  his  possession, 
and  shall  also  be  indebted  to  the  defendant,  the  plaintiff  may  declare  in 
trespass  on  the  case,  and  add  thereto  a  count  in  assumpsit,  and  may 
give  the  special  matter  in  evidence;  and  the  garnishee  may  plead  there- 
to, and  issue  may  be  framed  and  tried  as  if  the  defendant  had  brought 
such  suit  against  the  garnishee  for  the  matters  set  forth  in  such  declar- 
ation, and  either  party  shall  be  entitled  to  an  appeal  or  other  process  as 
in  other  cases.  The  answers  or  disclosure  of  the  garnishee  made  as  in 
this  chapter  provided  shall  not  be  conclusive  of  the  truth  of  the  matters 
therein  set  forth,  but  upon  the  trial  of  any  issue  between  the  plaintiff 
and  the  garnishee,  the  plaintiff  may  introduce  evidence  to  contradict, 
or  otherwise  controvert,  the  truth  of  the  said  answers  or  disclosure. 

Section  909    (13414)   as  amended  by  act  172,   1901.     No  substantial  cbange. 

Sec.  17.  If  the  plaintiff  fail  to  recover  judgment  against  the  defend- 
ant, or  if  the  defendant  pay  the  judgment  rendered  in  such  case,  it  shall 
in  either  case  be  deemed  a  discontinuance  of  all  proceedings  against  the 
garnishee. 

Section  1000.      (13415.)      Modified. 

Sec:  18.  If  judgment  be  rendered  against  the  garnishee,  the  justice 
may  issue  execution  thereon  as  in  other  cases;  such  execution  may  be 
directed  to  the  sheriff,  or  any  constable  of  the  county  where  such  jus- 
tice resides,  or  to  the  sheriff  or  any  constable  of  any  county  in  this  state, 
and  may  be  fully  executed  in  the  county  to  which  it  is  directed;  but 
if  the  body  of  such  garnishee  be  taken  in  such  execution,  he  shall  be 
committed  to  the  jail  of  the  county  in  which  he  resides. 

Section   1001.      (13416.)     No  change. 

Sbc.  19.  If  the  garnishee  shall,  on  demand,  deliver  to  the  officer  hav- 
ing such  execution,  all  the  property,  money  and  effects  in  his  possession 
or  under  his  control,  belonging  to  the  defendant,  and  pay  all  moneys 
found  to  be  due  from  him  to  the  defendant  at  the  time  the  suit  was 
commenced  against  him,  or  so  much  of  the  money,  property  or  effects 
as  may  be  necessary  to  satisfy  such  execution,  then  the  costs  which  may 
have  accrued  against  such  garnishee  shall  be  paid  out  of  the  property, 
moneys  and  effects  so  paid  over  or  delivered  to  such  officer. 

Section   1003.      (13418.)      No  change. 

Sec.  20.  The  officer  having  such  execution  shall  endorse  all  moneys 
received  from  such  garnishee,  and  a    description    of  all  property  and 
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effects  delivered  to  him  by  the  garnishee;  and  such  delivery  or  payment 
shall  be  deemed  a  delivery  or  payment  to  the  defendant  In  such  suit. 

Section  1004.     (13419.)     No  change. 

Sec.  21.  Upon  the  return  of  such  execution  so  endorsed,  the  same 
shall  be  entered  on  the  docket  of  the  justice  as  fully  as  such  return  ap- 
pears upon  such  execution,  and  such  entry  or  a  transcript  thereof  shall 
be  prima  facie  evidence  of  the  facts  therein  stated. 

Section  1005.     (13420.)     No  change. 

Sbc.  22.  Whenever  the  garnishee  shall  pay  or  deliver  to  the  officer 
haying  such  execution  any  property  which  may  be  sold  on  an  execution 
by  existing  laws,  the  officer  shall  proceed  to  levy  upon  and  sell  the  same 
at  public  auction  or  vendue  as  in  other  cases,  and  if  the  garnishee  shall 
deliver  to  such  officer  any  notes,  bills,  bonds  or  other  choses  in  action, 
the  officer  shall  return  the  same  to  the  justice,  to  be  retained  in  his 
hands  for  the  use  of  the  plaintiff,  and  the  plaintiff  may  sue  and  collect 
the  same,  or  so  much  thereof  as  may  be  necessary  to  pay  the  judgment 
against  the  defendant,  and  the  costs.  The  balance,  if  any,  shall  be  re- 
turned to  the  garnishee  or  the  defendant.  All  bills,  bonds,  notes,  ac- 
counts and  other  choses  in  action  received  or  delivered  under  the  pro- 
visions of  this  section,  shall  be  taken  subject  to  all  liens,  set-offs,  rights, 
liabilities  and  equities  existing  between  the  original  parties  thereto. 

Section  1006.     (18421.)     No  change. 

Sbc.  23.  If  the  garnishee  pay  to  the  officer  having  such  execution 
any  bank  note  or  bill,  the  same  shall  be  paid  over  to  the  plaintiff  at 
the  par  value  thereof,  if  he  will  accept  the  same;  if  not,  it  shall  be  sold 
in  the  same  manner  as  other  personal  property. 

Section  1007.     (13422.)     No  change. 

Sbc.  24.  Judgments  rendered  against  the  garnishee  under  the  pro- 
visions of  this  chapter,  shall  have  the  same  force  and  effect  as  they 
would  have  under  existing  laws,  if  such  defendant  had  been  named  as 
plaintiff  therein. 

Section  1008.     (18428.)     No  substantial  change. 

Sec.  25.  No  suit  shall  be  maintained  or  recovery  had  by  such  de- 
fendant against  the  garnishee  for  the  amount  of  money  sworn,  proved 
or  admitted  to  be  due  from  such  garnishee  to  the  defendant,  or  for  the 
property,  or  the  value  thereof,  money  or  effects  in  the  hands  of  such 
garnishee  as  aforesaid,  while  such  proceeding  is  pending. 

Section  1009.     (13424.)     No  change. 

Sbc.  26.  The  preceding  section  shall  not  be  so  construed  as  to  pre- 
vent such  defendant  from  prosecuting  for  and  recovering  of  such  gar- 
nishee any  other  or  further  sum  of  money  due  from  such  garnishee,  or 
the  possession,  or  value  of  any  other  property  or  effects  in  the  hands 
of  such  garnishee,  belonging  to  such  defendant. 

Section  1010.     (18426.)      No  change. 
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Sec.  27.  Bills  of  exchange  and  promissory  notes,  whether  due  or 
not  due,  in  the  hands  of  the  garnishee  at  the  time  of  the  service  of  the 
summons,  shall  be  deemed  "effects,"  under  the  provisions  of  this  chap- 
ter. 

Section  1011.     (13426.)     No  substantial  change. 

Sec.  28.  If  it  shall  appear  upon  any  examination  or  trial  had  under 
the  provisions  of  this  chapter,  that  any  sum  or  sums  of  money  is  or 
are  owing  and  payable  from  the  garnishee  to  the  defendant  at  some 
future  time  or  times,  it  shall  be  the  duty  of  such  court,  after  such  ex- 
amination or  the  rendition  of  the  verdict  (if  a  trial  by  jury  is  had), 
and  after  the  trial  (if  the  cause  is  tried  by  the  court),  to  note  the  time 
or  times  when  the  sum  or  sums  of  money  mentioned  in  this  section 
shall  become  due  and  payable,  and  shall  thereupon  continue  the  cause 
until  after  the  time  or  times  so  noted. 

Section   1012.     (13427.)      No  change. 

Sec.  29.  After  the  said  sum  or  sums  of  money  become  due  and  pay- 
able as  mentioned  in  the  preceding  section,  the  justice  or  court  shall, 
at  the  request  of  the  plaintiff,  issue  a  summons  against  the  garnishee 
as  mentioned  in  section  fourteen  of  this  chapter,  returnable  in  the  same 
time,  and  the  same  proceeding  shall  be  had  thereon,  and  with  the  like 
effect  as  if  the  said  sum  or  sums  of  money  had  been  due  and  payable  at 
the  time  of  the  service  of  the  summons. 

Section   1013.      (13428.)      No  substantial  change. 

Sec.  30.  All  corporations  of  whatsoever  nature,  whether  foreign, 
domestic,  municipal  or  otherwise,  except  counties,  may  be  proceeded 
against  as  garnishees  in  the  same  manner  and  with  like  effect  as  in- 
dividuals under  the  provisions  of  this  chapter,  and  the  rules  of  law 
regulating  proceedings  against  corporations  and  the  provisions  of  law 
regulating  the  service  of  summons  from  justice  court  upon  such  cor- 
porations in  other  cases,  shall  be  applicable  to  the  service  of  summons 
in  garnishment  cases,  and  such  service  may  be  made  in  the  same  or  any 
adjoining  county. 

Part  of  section  1014   (13429),  as  amended  by  act  404,  1918. 

Sec.  31.  It  shall  be  the  duty  of  the  oflBicer  or  person  so  served,  or  the 
proper  officer  of  such  corporation  having  knowledge  of  the  facts,  to 
appear  before  the  justice  at  the  return  day  of  the  summons  and  answer 
thereto,  or  to  answer  at  his  option  in  writing,  verified  by  his  oath  be- 
fore some  person  authorized  to  administer  oaths  and  transmit  the  same 
by  mail  or  otherwise  to  the  justice  isuing  said  summons,  on  or  before 
the  return  day  thereof,  which  shall  be  deemed  a  sufficient  compliance 
with  such  summons,  and  all  proceedings  thereafter  shall  be  the  same 
as  in  garnishHient  cases  against  individuals. 

Part  of  section   1014    (13429),  as   amended  by  act  404,  1913. 

Sec.  32.  If  said  corporation  shall  not  so  appear  or  so  answer,  if  a 
judgment  shall  have  been  obtained  against  said  principal  defendant,  and 
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the  time  for  taking  an  appeal  therefrom  shall  have  expired,  and 
if  no  appeal  shall  have  been  taken,  such  corporation  shall  be  held  to 
be  indebted  to  the  defendant  in  the  original  suit  to  the  amount  of  the 
judgment  against  the  principal  defendant,  unless  within  three  days 
after  the  return  day  of  such  summons,  such  corporation  shall  appear 
and  show  a  sufficient  reason  to  the  satisfaction  of  the  justice  for  hav- 
ing failed  to  answer  such  summons,  and  the  justice  shall  thereupon  on 
the  third  secular  day  render  judgment  against  such  corporation  as 
against  other  garnishees,  for  the  amount  of  such  debt  and  with  like 
effect ;  but  on  such  cause  being  shown,  such  officer  may  make  disclosure 
and  be  examined  as  other  garnishees  and  proceedings  thereafter  shall 
be  the  same  as  though  answer  had  been  made  within  the  time  limited 
therefor.  If  judgment  shall  not  have  been  rendered  against  the  prin- 
cipal defendant,  or  if  judgment  shall  have  been  rendered  and  the  time 
for  appeal  shall  not  have  expired,  said  garnishment  case  shall  stand 
adjourned  until  the  determination  of  the  principal  suit,  and  the  pro- 
ceedings thereafter  shall  be  the  same  as  in  cases  against  individuals. 

Part  of  section  1014   (13429),  as  amended  by  act  404,  1913.       Modified. 

Sec.  33.  No  summons  in  garnishment  shall  issue  against  a  muni- 
cipal corporation,  under  the  provisions  of  the  preceding  section,  until 
a  judgment  shall  have  been  rendered  against  the  defendant  in  the  prin- 
cipal suit. 

Part  of  section   1014   (13429),  as  amended  by  act  404,  1913. 

Sec.  34.  When  any  such  corporation  shall  wish  to  appeal,  in  cases 
where  it  has  not  answered  as  garnishee,  it  shall  in  addition  to  the  other 
requirements  of  law,  file  with  the  justice  a  full  and  complete  answer  in 
writing  as  such  garnishee,  verified  by  the  oath  of  an  officer  of  the  cor- 
poration having  knowledge  of  the  facts. 

Part  of  section   1014    (13429),  as  amended  by  act  404,  1913. 

Sec.  35.  When  the  examination  or  disclosure  of  the  garnishee  shall 
disclose  that  any  other  person  or  corporation  than  the  defendant  claims 
in  whole  or  in  part  the  money,  property,  or  indebtedness  due  by  him, 
or  in  his  possession,  and  the  name  and  residence  of  such  claimant,  the 
garnishee  may  deliver  such  money,  property  or  indebtedness  to  the  jus- 
tice, who  shall  cause  to  be  serveil  on  such  claimant  a  written  notice  to 
appear  in  said  court  and  maintain  his  said  claim;  such  notice  shall 
contain  the  names  of  the  parties  to  the  principal  and  garnishee  suits^ 
the  name  and  place  of  residence  of  the  justice,  the  return  day  or  ad- 
journed day  of  the  garnishee  suit,  and  the  substance  or  a  copy  of  the 
disclosure,  and  shall  be  served  at  least  ten  days  before  the  return  or 
adjourned  day  of  the  garnishment  suit;  the  notice  may  be  served  in  the 
same  or  any  adjoining  county;  in  other  respects  it  shall  be  served  in 
the  same  manner  as  summonses  from  justices'  courts;  for  the  purpose 
of  giving  an  opportunity  of  serving  the  notice  above  provided,  it  shall 
be  the  duty  of  the  justice,  on  the  return  day  of  the  garnishment  suit,  to 
adjourn  such  suit  not  less  than  ten  or  more  than  thirty  days.     After 
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the  service  of  such  notice  and  the  payment  or  delivery  to  the  justice  of 
the  money,  property  or  indebtedness,  as  above  provided,  the  garnishee 
shall  be  discharged  from  all  liability  to  any  person  in  respect  to  the 
money  or  property  so  paid  or  delivered;  and  the  proof  of  the  service 
of  such  notice  filed  in  the  suit,  and  the  certificate  or  docket  entry  made 
by  the  justice  of  such  payment  or  delivery,  shall  be  prima  facie  evi- 
dence of  the  fact  stated  therein.  The  claimant  shall  appear  in  the  suit 
on  the  return  or  adjourned  day  named  in  the  notice  served  upon  him 
as  aforesaid,  and  in  default  thereof  judgment  shall  be  rendered  against 
him  in  respect  to  his  claim.  The  defendant  or  defendants  so  notified, 
48hall  be  considered  as  defendants  in  the  place  and  stead  of  the  gar- 
nishee, and  an  issue  may  be  formed  between  the  plaintiff  and  such  de- 
fendants in  the  same  manner  as  provided  in  section  sixteen  of  this 
chapter;  the  issue  may  be  tried  by  the  justice  or  by  a  jury,  as  in  other 
cases,  and  such  judgment  shall  be  rendered  between  the  parties  as  shall 
be  just,  and  such  substituted  defendant  or  claimant  shall  have  the  same 
right  to  appeal  as  the  original  garnishee:  Provided,  That  this  section 
shall  not  be  operative  when  the  answer  of  the  garnishee  shall  disclose 
that  such  claimant  does  not  reside  in  the  county  where  such  disclosure 
is  made,  or  in  any  adjoining  county;  nor  in  case  such  claimant  is  a 
corporation  and  its  principal  place  of  business  is  not  in  the  same  or 
any  adjoining  county. 

Section   1017.      (18434.)      Modified. 

Sbc.  36.  In  all  cases  where  the  defendant  takes  an  appeal  from  the 
judgment  in  justice  court,  and  in  all  cases  where  the  judgment  in  jus- 
tice court  becomes  final  in  favor  of  said  defendant,  the  justice  shall 
make  and  deliver  an  order  or  orders  releasing  the  garnishee  or  gar- 
nishees from  all  liability.  In  all  cases  where  the  plaintiff  shall  appeal 
from  the  judgment  rendered  in  justice  court,  the  justice  in  making  re- 
turn to  such  appeal  shall  return  all  garnishment  proceedings  auxiliary 
to  such  suit,  together  with  the  main  action  to  the  court  to  which  the 
appeal  is  taken,  and  thereafter  proceedings  against  the  garnishees  may 
be  conducted  in  said  last  mentioned  court  in  the  same  manner  in  all 
respects  as  if  originally  commenced  therein;  and  for  the  purpose  of 
such  subsequent  proceedings,  the  answer  or  answers  of  the  garnishee 
or  garnishees  made  in  justice  court  shall  be  considered  as  made  in  the 
court  to  which  the  appeal  is  taken  upon  the  day  upon  which  the  justice 
shall  make  his  return  to  such  appeal. 

SectioD  1018.      (13435.)      No  change. 
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CHAPTER  LXXVII. 

OF   FEES  OF   JUSTICES^   JURORS^   CONSTABLES  AND  WITNESSES. 

Section  1.    Justices  of  the  peace  shall  be  entitled  to  the  following 
fees  in  civil  cases: 

For  a  summons,  warrant,  or  venire,  fifteen  cents;  for  trying  each 
cause,  one  dollar  for  the  first  day,  and  for  each  additional  day  the 
sum  of  one  dollar;  for  issuing  a  writ  of  replevin  or  attachment,  twenty- 
five  cents;  for  entering  any  cause  upon  the  docket  after  return  of  pro- 
cess, twenty-five  cents ;  and  for  making  all  other  entries  upon  the  docket 
in  any  cause  not  otherwise  provided  for,  twenty-five  cents;  for  each 
subpoena  not  exceeding  four,  ten  cents;  for  swearing  a  jury,  ten  cents; 
for  swearing  each  witness  in  a  cause,  ten  cents;  for  entering  every  final 
judgment,  twenty-five  cents;  for  issuing  execution,  twenty-five  cents;  . 
for  every  continuance  or  adjournment  at  the  request  of  the  party, 
fifteen  cents;  for  drafting  any  bond  or  recognizance,  requisite  in  any 
case  before  a  justice  of  the  peace,  thirty-five  cents;  for  approving  any 
bond  or  recognizance,  ten  cents;  for  reducing  the  evidence,  objections 
to  evidence,  and  exceptions  taken  by  either  party,  upon  the  trial  of  any 
cause,  ten  cents  for  each  folio;  for  making  and  filing  return  upon  ap- 
peal, one  dollar;  for  taking  depositions,  examinations  or  confessions, 
ten  cents  for  each  folio;  for  entering  a  discontinuance  or  satisfaction, 
ten  cents;  for  entering  every  assignment  of  a  judgment,  fifteen  cents; 
for  entering  an  amicable  suit,  twenty-five  cents;  for  appointing  ap- 
praisers of  estates  of  deceased  persons,  fifteen  cents  in  each  case;  for 
taking  acknowledgment  of  a  deed  or  other  instrument,  twenty-five 
cents  for  each  person  acknowledging;  for  making  a  certified  transcript 
of  any  judgment  and  of  the  proceedings  in  any  cause,  fifty  cents;  for 
certifying  cause  to  the  circuit  court  on  plea  of  title,  fifty  cents;  for 
making  return  on  special  appeal  or  certiorari,  two  dollars;  and  no  jus- 
tice of  the  peace  shall  receive  any  other  fees  or  compensation  for  any 
services  rendered  in  any  civil  cause  than  such  as  is  hereinbefore  pro- 
vided. 

SectioD    11226.      (14468.)      Moditied. 

Sec.  2.  Each  juror  sworn  in  a  justice  court,  shall  be  entitled  to  re- 
ceive one  dollar  for  each  day's  attendance,  and  one-half  dollar  for  each 
half  day's  attendance  as  such  juror,  and  the  party  requiring  such  jury 
shall  be  liable  for  the  fees  of  such  jury  and  shall  advance  the  fees  for 
one  day's  attendance  before  the  venire  shall  be  issued,  and  the  fees  for 
each  succeeding  day  before  said  jury  shall  be  required  to  sit  and  hear 
testimony  or  give  any  verdict  in  the  same.  And  in  case  the  party  so 
calling  for  a  jury  shall  refuse  at  any  time  to  advance  the  fees,  the  jury, 
if  impaneled,  shall  be  discharged  and  said  cause  shall  proceed  bs 
though  no  jury  had  been  demanded  in  the  first  instance.  And  at  the 
time  of  the  discharge  of  such  jury,  the  officer  to  whom  such  fees  were 
advanced  shall  pay  to  each  juror  so  much  of  said  fees  as  he  shall  be 
entitled  to  and  return  the  balance,  if  there  be  any,  to  the  party  from 
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whom  it  was  received;  and  when  the  party  requiring  such  jury  shall 
prevail  in  such  action  or  proceeding,  the  whole  of  the  fees  to  which  such 
jury  shall  be  entitled  shall  be  taxed  as  costs  in  his  favor,  in  addition  to 
the  costs  provided  by  section  three  of  chapter  seventy-one  of  this 
act. 

Section  11230.     (14467.)     Modified. 

Sec.  3.  Constables  shall  be  entitled  to  the  follo\ving  fees  in  civil 
cases: 

For  serving  a  warrant,  fifty  cents;  for  serving  a  summons,  twenty- 
five  cents; 

For  a  copy  of  every  summons  delivered  on  request,  or  left  at  the 
dwelling  of  the  defendant,  in  his  absence,  ten  cents; 

For  serving  an  attachment  or  writ  of  replevin,  seventy-five  cents; 
and  for  a  copy  thereof,  and  of  the  inventory  of  the  property  seized, 
twenty-five  cents; 

For  serving  a  subpoena,  fifteen  cents  for  service  upon  each  witness 
summoned  by  him; 

For  serving  an  execution  on  the  body  or  goods  and  chattels  of  the 
defendant,  fifty  cents; 

Committing  a  defendant  to  prison  on  execution,  fifty  cents; 

For  traveling  in  the  service  of  process,  ten  cents  for  each  mile  neces- 
sarily traveled  from  the  place  of  service  to  the  place  of  return; 

Summoning  a  jury,  seventy-five  cents; 

Attending  upon  a  jury,  fifty  cents; 

For  collecting  and  paying  over  money  on  executions,  four  per  cent 
upon  all  sums  not  exceeding  two  hundred  dollars,  and  for  all  sums  over 
that  amount,  two  per  cent; 

Advertising  sale  of  property,  fifty  cents; 

Selling  property,  fifty  cents; 

For  attending  a  circuit  court  at  the  request  of  the  sheriff,  one  dollar 
and  fifty  cents  for  each  day,  to  be  paid  out  of  the  county  treasury. 

Section  11224.     (14461.)     Modified. 

Sec.  4.  Witnesses  attending  any  justices'  court  shall  be  entitled  to 
receive  from  the  party  requiring  their  attendance,  the  following  fees: 

For  each  day's  attendance,  one  dollar;  for  each  half  day,  fifty  cents; 
and  ten  cents  for  each  mile  necessarily  traveled  in  going  to  the  place 
of  attendance  by  the  usually  traveled  route. 

New  section. 
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CHAPTER  LXXVIII. 

OF  APPBALS. 

Section  1.  Any  party  to  a  judgm^it  raidered  by  a  justice  of  the 
peace,  conceiving  himself  aggrieved  thereby,  may  appeal  therefrom  to 
the  circuit  court  for  the  county  where  the  same  was  rendered,  in  the 
following  cases: 

1.  Where  final  judgment  was  rendered  on  an  issue  of  law  joined 
between  the  parties; 

2.  Where  final  judgment  was  rendered  on  an  issue  of  fact  joined 
between  the  parties; 

3.  Where  the  defendant  did  not  appear  and  plead,  and  final  judg- 
ment was  rendered  for  the  plaintiff  on  the  merits  of  his  claim; 

4.  Where  a  judgment  of  non-suit  has  been  raidered. 

Section  902.     (12848.)     No  chance. 

Sec.  2.  The  party  appealing  under  the  provisions  of  the  preceding 
section  shall,  within  five  days  after  the  rendition  of  the  judgment,  pre- 
sent to  the  justice  an  affidavit  made  by  himself,  his  agent,  or  attorney, 
before  any  person  authorized  to  administer  oaths,  stating  that  such 
judgment  is  not  in  accordance  with  the  just  rights  of  such  party,  as  the 
person  making  such  affidavit  verily  believes,  and  in  case  there  shall  be 
any  objection  to  the  process,  pleadings  or  other  proceedings,  and  to 
the  decision  of  the  justice  thereon,  which  would  not  be  allowed  to  be 
made  on  the  trial  of  the  appeal,  the  same  may  be  set  forth  specifically 
in  the  affidavit.  j 

Section  908.      (12849.)     No  change. 

Sec.  3.  The  party  appealing  under  the  provisions  of  the  preceding 
section  shall  also,  within  five  days  after  the  raidition  of  the  judgment, 
deliver  to  the  justice  a  bond  or  recognizance  to  the  adverse  party,  in 
conformity  with  the  following  provisions: 

1.  It  shall  be  in  a  penalty  not  less  than  fifty  dollars,  and  not  less 
than  double  the  amount  of  the  judgment,  excluding  costs; 

2.  It  shall  recite  the  judgment  so  far  as  to  exhibit  the  names  of  all 
the  parties,  the  character  in  which  they  prosecuted  or  defaided  before 
the  justice,  the  amount  recovered,  and  the  name  of  the  justice; 

3.  It  shall  contain  a  condition  that  the  appellant  will  prosecute  his 
appeal  with  all  due  diligence,  to  a  decision  in  the  circuit  court,  and 
that  if  a  judgment  be  rendered  against  him  in  such  court,  he  will  pay 
the  amount  of  such  judgment,  including  all  costs,  with  interest  thereon, 
and  if  his  appeal  shall  be  discontinued  or  dismissed,  that  he  will  pay 
the  amount  of  the  judgment  rendered  against  him,  if  any,  in  the  jus- 
tice's court,  including  all  costg^  with  interest  thereon; 

4.  It  shall  be  executed  by  the  appellant,  with  one  or  more  sufficient 
sureties,  or  by  two  or  more  sufficient  sureties  without  the  appellant. 
Buch  bonds  or  recognizances  may  be  taken  by  the  justice  by  whom  the 
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judgment  was  rendered,  or  by  any  other  justice  of  the  peace  of  the 
same  county,  or  by  the  county  clerk  of  the  same  county:  Provided, 
That  no  other  justice  of  the  peace  or  county  clerk  shall  approve  any  such 
bond  or  recognizance  when  approval  thereof  hafi  been  denied  by  the 
trial  justice  for  or  on  account  of  the  insufficiency  thereof,  and  every 
justice  of  the  peace  who  shall  refuse  to  approve  any  such  bond  or 
recognizance  because  of  the  insufficiency  thereof  shall  endorse  such  fact 
in  writing  upon  such  instrument. 

Section  904.      (12350.) 

Sec.  4.  No  justice  of  the  peace  or  county  clerk  shall  take  any  bond 
or  recognizance  on  appeal,  as  hereinbefore  provided,  unless  the  person 
or  persons  entering  into  the  same  as  surety,  justifies  his  or  their 
responsibility  in  writing,  and  under  oath,  which  justification  shall  be 
endorsed  on  said  bond. 

Section  905.     (12351.)     Modified. 

Sec.  5.  Such  justification  shall  not  be  necessary  when  the  opposite 
party,  or  his  attorney,  admits  the  pecuniary  responsibility  of  such  surety 
or  sureties  to  be  sufficient;  and  it  shall  be  the  duty  of  the  justice,  at 
the  time  of  taking  such  bond  or  recognizance  to  certify  whether  the 
surety  justified,  or  his  responsibility  was  admitted  as  aforesaid. 

Section  906.     (12352.)     No  change. 

Sec.  G.  The  appellant  shall,  within  the  said  five  days,  in  addition 
to  the  making  and  filing  of  an  affidavit  and  bond,  pay  to  the  justice  the 
taxable  costs  of  the  prevailing  party,  together  with  the  sum  of  one  dol- 
lar for  making  his  return  to  said  appeal,  and  the  further  sum  of  three 
dollars  as  clerk  and  entry  fee,  to  be  paid  by  said  justice  to  the  clerk 
of  the  court  to  which  said  appeal  is  taken,  which  sum,  three  dollars, 
shall  be  paid  by  the  justice  to  the  clerk  of  the  court  at  the  time  of  de- 
livering the  papers  pertaining  to  the  appeal,  to  said  clerk,  and  no  ap- 
X)eal  shall  be  allowed  until  the  forgoing  conditions  are  complied  with, 
and  all  species  of  appeals  ordered  or  directed  by  any  court  or  judge, 
shall  be  and  are  hereby  made  subject  to  the  same  provisions  of  pay- 
ment. ; 

Section  907.     (12358.)     No  substantial  change. 

Se5c.  7.  When  the  term  of  office  of  a  justice  shall  expire,  or  other- 
wise become  vacant,  between  the  rendition  of  a  judgment  by  him  and 
the  time  limited  for  appealing,  such  justice  may  take  and  approve  of 
the  bond  or  recognizance,  and  it  shall  be  his  duty  to  make  return  to 
such  appeal  in  like  manner  as  if  he  was  in  office  at  the  time  of  taking 
such  bond  or  recognizance,  and  of  making  such  return. 

Section  908.      (12854.)     No  change. 

Sec.  8.  Appeals  may  be  authorized  by  the  circuit  court,  or  by  the 
circuit  judge  at  chambers,  after  the  expiration  of  five  days,  when  the 
party  making  the  appeal  has  been  prevented  from  taking  the  same  by 
•circumstances  not  under  his  control.    And  in  all  such  cases  where  the 
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party  in  whose  favor  such  judgment  was  rendered  appears  by  an  attor- 
ney or  agent,  it  will  be  sufficient  to  serve  such  attorney  or  agent  with 
the  notices  of  all  subsequent  proceedings  in  said  cause,  and  all  orders 
made  by  said  court  or  judge  may  be  served  on  said  attorney  or  agent, 
and  such  service  shall  have  the  same  effect  as  though  the  same  was 
made  on  the  party  in  whose  favor  such  judgment  may  have  been  ren- 
dered. 

Section  900.     (12355.)     No  change. 

Sec.  9.  The  affidavit  and  bond  or  recognizance,  in  case  of  the  absence 
from  his  dwelling  house  of  the  justice  by  whom  the  judgment  was  ren- 
dered, may  be  served  on  any  member  of  his  family  of  suitable  age,  and 
the  costs  and  fees  may  be  paid  to  such  person. 

Section  910.     (12366.)      No  change. 

Sec.  10.  If  an  execution  shall  have  been  issued  before  an  appeal  is 
taken,  on  a  certificate  being  presented  to  the  officer  holding  the  execu- 
tion, showing  such  appeal,  he  shall  forthwith  release  the  property,  or 
the  body  of  the  party  against  whom  the  same  was  issued,  which  may 
have  been  taken ;  and  if  such  party  shall  have  been  committed  to  prison, 
upon  service  of  the  like  certificate  upon  the  jailor,  he  shall  release  him 
from  imprisonment. 

Section  Oil.     (12357.)     Modifled. 

Sec.  11.  Within  ten  days  after  any  appeal  shall  have  been  made,  the 
justice  shall  make  a  return  of  the  proceedings  had  before  him  to  the 
circuit  court  for  the  county,  in  which  shall  be  stated: 

1.  The  title  of  the  cause,  and  the  character  in  which  the  parties 
prosecuted  or  defended  before  him; 

2.  The  demand  of  the  plaintiff;  and  if  his  declaration  was  in  writ- 
ing, a  copy  thereof  shall  be  set  forth; 

3.  The  plea  of  the  defendant,  and  any  notice  of  set-off  or  matter  of 
defense  given  by  him,  and  all  other  proceedings  of  the  parties  upon 
which  a  trial  was  had  or  an  issue  was  framed ;  and  if  in  writing,  copies 
thereof  shall  be  set  forth; 

4.  If  the  trial  was  by  jury,  the  names  of  the  jurors  and  their  verdict; 

5.  The  judgment  rendered,  and  the  time  of  rendering  the  same; 
and, 

6.  The  time  when  the  affidavit  and  bond  or  recognizance  hereinbe- 
fore required  were  delivered  to  the  justice  and  the  fees  of  the  justice 
were  paid. 

Section  912.      (12358.)      SUgbtly  modifled. 

Sec.  12.  The  justice,  in  addition  to  the  particulars  required  by  the 
preceding  section,  shall  make  a  full  and  complete  return  as  to  all  mat- 
ters stated  and  set  forth  in  such  affidavit  mentioned  in  the  latter  part 
of  section  two  of  this  chapter,  and  shall  also  return  copies  of  all  pro- 
cesses, returns,  pleadings  and  affidavits  upon  which  any  process  issued 
or  motion  was  made,  and  so  much  of  the  evidence  and  proceedings  as 
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may  be  necessary  fully  to  exhibit  the  questions,  motions  and  decisions, 
made  and  presented  in  such  cause. 

Section  013.      (12359.)     No  substantial  change. 

Sec.  13.  Within  ten  days  after  the  appeal  shall  be  duly  made,  the 
justice  shall  file  with  the  clerk  of  the  circuit  court,  his  return  made  as 
above  directed,  together  with  all  papers  filed  with  him  by  either  party 
relating  to  the  cause,  and  the  affidavit  and  bond  or  recognizance  de- 
livered to  him  by  the  appellant. 

Section  914.     (12360.)     No  change. 

Sec.  14.  The  court  to  which  the  appeal  shall  have  been  taken,  upon 
evidence  being  given  that  an  appeal  has  been  duly  made  may,  by  rule 
and  attachment,  compel  a  return  by  the  justice  of  his  proceedings,  and 
of  all  papers  and  matters  required  to  be  returned  by  him,  during  the 
same  term,  or  at  a  subsequent  term;  and  if  a  rule  shall  have  been  en- 
tered requiring  such  return,  as  hereinbefore  authorized,  and  shall  have 
been  served  ten  days  previously,  the  court  shall  issue  an  attachment 
against  such  delinquent  justice,  unless  good  cause  to  the  contrary  be 
shown  by  such  justice. 

Section  915.      (12361.)      No   change. 

Sec.  15.  Upon  satisfactory  evidence  that  the  return  of  a  justice  is 
substantially  erroneous  or  defective,  the  court  may,  in  like  manner, 
compel  him  to  amend  the  same. 

Section  916.     (12362.)     No  change. 

Sec.  16.  Upon  an  attachment  being  issued  against  the  justice,  pur- 
suant to  either  of  the  foregoing  sections,  the  court  may  punish  the  dis- 
obedience of  the  justice  by  imprisonment,  until  he  submit,  and  may 
adjudge  that  he  pay  the  costs  of  the  proceedings  against  him;  and 
such  order  shall  be  enforced  as  other  orders  of  the  court. 

Section  917.     (12868.)     No  change. 

Sec.  17.  On  filing  the  return  of  the  justice  the  circuit  court  shall 
become  possessed  of  the  cause  the  same  as  if  it  had  been  originally  com- 
menced in  said  appellate  court,  subject  to  the  same  rules  and  regula- 
tions and  for  all  fees  and  costs  in  the  action  in  the  appellate  court,  the 
bond  of  the  appellant  shall  be  holden  as  if  made  and  filed  in  the  action 
originally  commenced  in  said  appellate  court,  and  the  appellate  court 
shall  have  power  to  order  new  bonds  or  require  security  for  costs  and 
make  other  orders  in  its  discretion  as  in  actions  originally  therein 
commenced. 

Section  918.     (12864.)     No  change. 

Sec.  18.  No  appeal  shall  be  dismissed  on  the  ground  that  the  costs 
of  the  justice  have  not  been  paid,  but  in  all  cases,  the  fact  of  a  return 
having  been  made  by  a  justice  shall  be  conclusive  evidence  of  such 
costs  having  been  paid. 

Section  923.      (12369.)      No  substantial  change. 
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Sec.  19.  If  an  appeal  be  dismissed  or  discontinued,  the  court  shall 
enter  judgment  in  favor  of  the  appellee  for  costs. 

Section  926.      (12371.)      No  change. 

Sbc.  20.  Upon  an  appeal  being  dismissed  or  discontinued,  and  a 
certified  copy  of  the  order  of  dismissal  or  discontinuance  being  senred 
upon  the  justice,  he  shall  proceed  thereon  as  if  no  appeal  had  been 
made. 

Section  927.      (12878.)      No  change. 

Sec.  21.  The  appellee  in  whose  favor  a  judgment  shall  have  been 
rendered  shall  not  be  entitled  to  prosecute  the  bond  or  recognizance 
given  on  appeal  which  shall  have  been  dismissed  or  discontinued,  until 
an  execution  on  the  judgment  appealed  from  shall  have  been  returned 
that  sufficient  goods  and  chattels  of  such  appellant  cannot  be  found  to 
satisfy  the  same. 

Section   928.      (12374.)      No   change. 

OF  CBBTIORABIS. 

Sec.  22.  In  all  cases  of  judgments  rendered  by  a  justice  of  the  peace, 
whether  issue  was  joined  before  the  justice  or  not,  either  party  may  re- 
move such  judgment  by  a  writ  of  certiorari,  into  the  circuit  court  for 
the  county  in  which  the  judgment  was  rendered. 

Section   985.      (12381.)      No  change. 

Sec.  23.  The  party  intending  to  apply  for  such  certiorari  shall  give 
the  justice  notice  in  writing  within  five  days  after  the  rendition  of  the 
judgment,  of  his  intention  of  removing  the  cause  to  the  circuit  court 
by  certiorari;  and  shall  within  ten  days  make  or  cause  to  be  made  an 
affidavit,  setting  forth  the  substance  of  the  testimony  and  proceedings 
before  the  justice,  and  the  grounds  upon  which  an  allegation  of  error 
is  founded. 

Section  936.     (12382.)     Modified. 

Sec.  24.  Such  affidavit  shall,  within  ten  days  after  rendering  such 
judgment,  be  presented  to  one  of  the  circuit  judges,  or  to  a  circuit 
court  commissioner  of  any  county  of  this  state,  and  if  he  be  satisfied 
that  an  error  has  been  committed  by  the  justice  or  jury  in  the  proceed- 
ings, verdict  or  judgment,  he  shall  allow  the  certiorari,  by  endorsing 
his  allowance  thereon. 

Section  937.      (12383.)     Modlflod. 

Sec.  25.  The  party  obtaining  such  certiorari  shall  execute  a  bond  to 
the  opposite  party,  with  one  or  more  sufficient  sureties,  to  be  approved 
by  the  judge  or  commissioner  who  allowed  the  certiorari,  or  by  the  jus- 
tice who  rendered  the  judgment,  in  a  penalty  of  at  least  fifty  dollars^ 
where  the  whole  amount  of  the  judgment  for  debt  or  damages  and  costs 
shall  not  exceed  twenty-five  dollars;  and  where  the  judgment  for  debt 
or  damages  and  costs  shall  exceed  the  sum  of  twenty-five  dollars,  then 
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the  penalty  of  said  bond  shall  be  in  double  the  amount  of  said  judgment^ 
if  such  judgment  was  rendered  against  the  party  applying  for  such 
certiorari,  conditioned  to  prosecute  such  certiorari  to  effect,  and  abide 
the  judgment  of  the  circuit  court  therein,  and  pay  the  debt  or  damages 
and  costs  that  shall  be  awarded  against  him. 

Section  938.     (12884.)     No  change. 

Sec.  26.  The  party  procuring  the  certiorari  need  not  execute  the 
bond  in  the  last  section  mentioned,  if  the  same  shall  be  executed  by  two 
or  more  sureties.  The  suflfiiciency  of  the  surety  or  sureties  shall  be  ap- 
proved by  the  person  allowing  the  certiorari,  or  the  justice  on  whose 
judgment  the  certiorari  is  brought.  No  such  bond  shall  be  approved 
unless  the  surety  or  sureties  thereto  justify  their  pecuniary  responsi- 
bility in  writing  and  under  oath,  which  said  justification  shall  be  by 
said  justice  or  person  allowing  the  certiorari  endorsed  on  said  bond,  or 
the  responsibility  of  such  surety  or  sureties  is  admitted  in  writing  by 
the  opposite  party  or  his  attorney,  and  endorsed  on  said  bond. 

Section  939.      (12885.)      No  change. 

Sec.  27.  If  the  judgment  was  in  favor  of  the  person  applying  for 
such  certiorari,  then  such  bond  shall  be  in  a  penalty  of  at  least  fifty 
dollars,  conditioned  to  pay  such  costs  as  shall  be  awarded  against  him^ 
in  case  such  judgment  shall  be  affirmed. 

Section  940.     (12386.)     No  change. 

Sec.  28.  The  affidavit,  after  the  allowance  of  the  certiorari  shall  have 
been  indorsed  thereon,  and  within  five  days  after  such  allowance  shall 
be  filed  in  the  office  of  the  clerk  of  said  circuit  court,  and  thereupon  a 
writ  of  certiorari  shall  be  issued  forthwith  by  such  clerk. 

Section  941.      (12387.)     Modified. 

Sec.  29.  Such  writ  of  certiorari  shall,  within  five  days  after  it  shall 
have  been  issued,  or  within  such  other  time  as  the  officer  allowing  the 
same  shall  direct  at  the  time  of  allowing  the  certiorari,  be  served  upon 
the  justice  by  whom  the  judgment  was  rendered,  together  with  the  bond 
given,  and  a  copy  of  the  affidavit  on  which  the  certiorari  was  allowed; 
and  the  sum  of  two  dollars  shall  be  paid  to  the  justice  for  his  fees  for 
making  a  return  to  the  certiorari,  and  no  certiorari  shall  be  of  any 
effect  until  all  the  preceding  requirements  shall  have  been  complied 
with. 

Section  942.     (12388.)     Modified. 

Sec.  30.  If  the  certiorari,  bond  and  copy  of  the  affidavit  shall  be 
served  on  the  justice  before  an  execution  shall  have  been  issued,  it  shall 
stay  the  issuing  of  the  same;  and  if  the  execution  shall  have  been  is- 
sued, but  not  collected,  the  justice  shall  grant  the  party  requiring  it  a 
certificate  of  the  issuing  of  such  certiorari,  which  on  being  served  on 
the  officer  in  whose  hands  the  execution  may  be,  shall  suspend  such 
execution. 

Section  943.      (12889.)     No  change. 
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Sbc.  31.  The  justice  before  the  return  day  of  such  certiorari,  or 
within  five  days  after  the  service  thereof,  shall  make  return  thereto  in 
writing,  to  which  return  shall  be  attached  such  writ,  the  bond  and  the 
copy  of  the  affidavit  on  which  such  writ  was  allowed,  and  file  the  same 
in  the  office  of  the  clerk  of  the  court  from  which  the  writ  issued;  in 
which  return  he  shall  duly  and  fully  answer  all  the  facts  set  forth  in 
the  copy  of  the  affidavit  on  which  the  writ  was  allowed. 

Merges  secUons  944    (12890)    and  946    (12391). 

Sec.  32.  The  court  may  compel  such  justice  to  make  or  amend  such 
return  by  rule,  attachment,  or  mandamus,  as  the  case  may  require. 

Section  946.      (12892.)     No  change. 

Sec.  33.  When  such  return  shall  be  so  filed  with  the  clerk  the  cause 
may  be  bk'ought  on  for  argument,  on  like  notice  as  is  required  for  the 
hearing  of  motions,  without  any  assignment  or  joinder  in  error,  unless 
there  be  an  allegation  of  error  in  fact,  and  without  furnishing  any 
other  copy  or  copies  of  the  affidavit,  certiorari  and  return  to  the  court 
or  the  opposite  party,  than  those  filed  with  the  clerk. 

Section  947.      (12893.)     Modified. 

Sejo.  34.  The  court  shall  proceed  to  give  judgment  in  the  cause  as 
the  right  of  the  matter  may  appear,  without  regarding  technical  omis- 
sions, imperfections  or  defects  in  the  proceedings  before  the  justice, 
which  did  not  affect  the  merits ;  and  may  affirm  or  reverse  the  judgment, 
in  whole  or  in  part,  and  execution  shall  issue  thereon,  as  upon  other 
judgments  rendered  in  the  circuit  court. 

Section  948.     (12894.)     No  change. 

Sec.  35.  If  the  judgment  be  affirmed,  costs  shall  be  awarded  to  the 
appellee;  if  it  be  reversed,  costs  shall  be  awarded  to  the  appellant;  if 
judgment  be  affirmed  in  part,  the  costs,  or  such  part  as  to  the  court 
shall  seem  just,  may  be  awarded  to  either  party. 

Section  949.     (12396.)     No  eabstantlal  change. 

Sec.  36.  No  judgment  of  a  justice  shall  be  reversed  merely  for  the 
omission  or  misrecital  of  an  oath,  nor  on  account  of  any  fees  having 
been  improperly  allowed  by  such  justice,  nor  on  account  of  the  infor- 
mality or  insufficiency  of  any  bond  that  shall  have  been  given  by  the 
party  bringing  the  certiorari:  Provided,  Another  bond,  to  be  approved 
by  the  court,  shall  be  given  within  such  time  as  the  court  shall  direct. 

Section  950.     (12396.)     No  change. 

Sec.  37.  Whenever  an  appeal  shall  be  duly  made  from  a  judgment 
rendered  by  a  justice  while  in  office,  either  before  or  after  the  justice 
shall  have  gone  out  of  office,  and  before  or  after  his  books  and  papers 
shall  have  been  delivered  to  the  clerk  of  the  township  or  city  or  to  his 
successor  in  office,  it  shall  be  the  duty  of  such  justice  to  make  return 
to  such  appeal,  in  like  manner  as  if  he  were  in  office  at  the  time  of 
making  such  return. 

Section  973.     (12419.)     No  change. 
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Sec.  38.  If  a  justice  to  whom  a  notice  of  appeal  and  bond  or 
recognizance  shall  have  been  duly  delivered,  as  hereinbefore  provided, 
shall  die,  become  insane,  remove  out  of  the  state,  or  abscond,  so  that 
the  return  of  such  justice  to  the  appeal  cannot  be  compelled,  the  justice 
to  whom  his  books  and  papers  shall  have  been  transferred,  shall  make 
and  file  with  the  clerk  of  the  circuit  court  a  transcript  of  the  docket  of 
the  cause,  together  with  all  the  papers  relating  thereto,  and  the  circuit 
court  shall  proceed  thereon  in  the  same  manner  as  if  return  had  been 
made  by  the  justice  who  rendered  the  judgment  therein. 

Section  974.     (12420.)     No  change. 

Sec.  39.  If  before  the  expiration  of  the  time  limited  for  appealing 
from  any  judgment  rendered  by  a  justice  of  the  peace,  the  term  of  office 
of  such  justice  shall  expire,  or  his  office  otherwise  become  vacant,  either 
party  conceiving  himself  aggrieved  by  such  judgment,  may,  within  five 
days  after  the  books  and  papers  of  such  justice  shall  have  been  trans- 
ferred to  another  justice,  pursuant  to  the  foregoing  provisions,  deliver 
a  notice  of  appeal  and  bond  or  recognizance  to  the  justice  having  con- 
trol of  such  judgment,  and  pay  him  the  fee  hereinbefore  provided;  and 
such  justice  shall,  within  ten  days  thereafter,  make  return  to  such  ap- 
peal in  the  same  manner,  and  with  the  like  effect,  as  if  the  judgment 
appealed  from  had  been  rendered  by  him. 

Section  975.     (12421.)     No  change. 

Sec.  40.  If  for  any  cause  a  return  to  an  appeal  cannot  be  compelled, 
the  court  to  which  such  appeal  shall  be  made,  may  receive  the  affidavits 
of  witnesses  and  of  the  parties,  to  the  facts  and  circumstances  of  the 
proceedings,  and  of  the  judgment  appealed  from,  and  shall  proceed 
thereon  in  the  same  manner  as  if  such  facts  had  been  returned  by  the 
justice  whose  duty  it  was  to  make  return  to  such  appeal. 

Section  976.     (12422.)     No  change. 

Sec.  41.  If  any  justice  whose  duty  it  shall  be  to  make  return  to  any 
appeal,  shall,  before  making  such  return  according  to  law,  remove  out 
of  the  county  into  any  other  county  in  this  state,  the  court  to  which 
such  appeal  shall  be  made  shall  have  power  to  compel  a  return  of  such 
appeal  in  the  same  manner  as  if  such  justice  had  not  removed. 

Section  977.     (12428.)     No  change. 
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CHAPTER  LXXIX. 

OP  CONTEMPTS. 

Section  1.  In  the  following  cases  a  justice  of  the  peace  may  punish, 
as  for  criminal  contempt,  persons  guilty  of  the  following  acts: 

1.  Disorderly,  contemptuous  or  insolent  behavior  towards  such  jus- 
tice, while  engaged  in  the  trial  of  a  cause,  or  in  the  rendering  of  any 
judgment,  or  in  any  judicial  proceeding,  which  shall  tend  to  interrupt 
duch  proceedings,  or  to  impair  the  respect  due  to  his  authority; 

2.  Any  breach  of  the  peace,  noise,  or  other  disturbance,  tending  to 
interrupt  any  judicial  proceedings  of  a  justice; 

3.  Resistance  wilfully  offered  by  any  person  in  the  presence  of  a 
justice,  to  the  execution  of  any  lawful  order  or  process  made  or  issued 
by  him. 

SecUoD  980.      (12426.)     No  change. 

Sec.  2.  Punishment  for  contempts,  in  the  foregoing  cases,  may  be 
by  fine  not  exceeding  twenty-five  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  five  days,  or  both,  in  the  discretion  of  the 
justice;  but  no  person  shall  remain  imprisoned  for  the  non-payment  of 
such  fine  more  than  ten  days. 

Section  981.     (12427.)     No  change. 

Sec.  3.  No  person  shall  be  punished  for  a  contempt  before  a  justice 
until  an  opportunity  shall  have  been  given  him  to  be  heard  in  his  de- 
fense; and  for  that  purpose,  a  justice  may  issue  a  warrant  to  bring  the 
offender  before  him;  or,  if  the  contempt  was  committed  in  the  presence 
of  the  justice,  he  may  cause  the  offender  forthwith  to  be  arrested  there- 
for, without  issuing  any  process  in  the  first  instance. 

Section  082.     (12428.)     No  change. 

Sec.  4.  Upon  convicting  any  person  of  contempt,  the  justice  shall 
make  a  record  of  such  conviction,  stating  therein  the  particular  cir- 
cumstances of  the  offense;  and  the  warrant  of  commitment  for  any 
contempt  shall  also  state  the  circumstances  of  the  offense,  or  it  shall 
be  void. 

Section  983.      (12429.)     No  change. 

Sec.  5.  When  a  witness  attending  before  any  justice  in  the  cause, 
shall  refuse  to  be  sworn  in  the  form  prescribed  by  law,  or  to  answer 
any  pertinent  or  proper  question,  such  justice  may  by  warrant  commit 
such  witness  to  the  jail  of  the  county. 

Section  984.      (12430.)      No  change. 

Sec.  6.  Such  warrant  shall  specify  the  cause  for  which  the  same  is 
issued,  and  if  it  be  for  refusing  to  answer  any  question,  such  question 
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shall  be  specified  therein;  and  such  witness  shall  be  closely  confined 
pursuant  to  such  warrant  until  he  submit  to  be  sworn,  or  to  answer,  as 
the  case  may  be. 

Section  985.      (12431.)     No  change. 

Sbc.  7.  The  justice  shall  thereupon  adjourn  such  cause  at  the  request 
of  the  party  in  whose  favor  such  witness  attended,  from  time  to  time, 
until  such  witness  shall  testify  in  the  cause,  or  be  dead,  or  otherwise 
incapable  of  testifying  as  a  witness. 

Section  086.     (12432.)     No  change. 
71 
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CHAPTER  LXXX. 


GBNERAL  PROVISIONS. 


Section  1.  Every  justice  shall  carefully  preserve  and  file  all  affi- 
davits and  papers  delivered  to  him  to  be  filed  in  any  cause. 

Section  062.      (12408.)      No  change. 

Sbc.  2.  Every  justice  shall  keep  an  alphabetical  index  of  all  judjr- 
ments  entered  in  his  docket  book,  in  the  course  of  any  judicial  proceed- 
ing had  before  him,  in  which  shall  be  inserted  the  names  of  the  parties 
to  each  judgment,  and  the  page  of  his  docket  where  such  judgment  is 
entered. 

Section  963.      (12400.)     No  change. 

Rbc.  3.  Every  justice  of  the  peace  shall  keep  a  docket,  in  which  he 
shall  enter: 

1.  The  title  of  all  causes  commenced  before  him ; 

2.  The  time  when  the  first  and  subsequent  process  was  issued  against 
the  defendant,  and  the  particular  process  issued; 

3.  The  time  when  the  parties  appeared  before  him,  either  without 
process,  or  on  the  return  of  process; 

4.  When  the  pleadings  are  made  orally,  a  concise  statement  of  the 
declaration  of  the  plaintiflP,  the  plea  of  the  defendant,  the  further  plead- 
ings of  the  parties,  if  any,  and  the  issue  joined ; 

5.  Every  adjournment,  stating  on  whose  motion,  and  to  what  time 
and  place; 

6.  The  issuing  of  a  venire,  stating  at  whose  request,  and  the  time  and 
place  of  its  return ; 

7.  The  time  when  a  trial  was  had,  the  names  of  the  jurors  returned 
summoned  who  did  not  appear,  and  the  fines  imposed  upon  them,  if 
any; 

8.  The  names  of  the  jurors  who  appeared  and  were  sworn,  the  names 
of  the  witnesses  sworn  at  the  request  of  either  party,  stating  at  whose 
request;  the  objections,  if  any,  made  to  the  competency  of  a  witness, 
and  the  decision  thereon ; 

9.  The  verdict  of  the  jury,  and  when  received ; 

10.  The  judgment  rendered  by  the  justice,  and  the  time  of  rendering 
the  same; 

11.  If  the  judgment  was  for  the  personal  services  of  the  plaintiflf,  or 
any  member  of  his  family,  the  judgment  shall  so  state; 

12.  The  time  of  issuing  execution,  and  the  name  of  the  officer  to 
whom  delivered; 

13.  The  return  of  every  execution,  and  when  made; 

14.  The  fact  of  an  appeal  having  been  made  from  any  judgment  ren- 
dered by  him,  and  the  time  when  made; 


Digitized  by 


Google 


663 

15.  The  fact  of  his  having  given  a  transcript  of  the  judgment  to  be 
filed  in  the  clerk's  office,  and  the  time  when  the  same  was  giv^i. 

Merges  sections  957    (1240S)   and  part  of  901    (12444). 

Sec.  4.  The  several  items  in  the  preceding  section  enumerated  shall 
be  entered  under  the  title  of  each  cause  to  which  they  respectively  relate ; 
and  in  addition  thereto,  the  justice  may  enter  any  other  proceedings 
had  before  him  in  such  cause,  which  he  shall  think  it  useful  to  enter  in 
such  docket. 

Section  958.      (12404.)     No  change. 

Sec.  5.  When  the  same  justice  shall  be  re-elected  and  qualified  to 
fill  the  vacancy  occasioned  by  the  expiration  of  his  own  term  of  office, 
his  authority  shall  be  considered  as  having  continued  without  inter- 
ruption; and  all  business  commenced  by  or  before  him  during  his  for- 
mer term  of  office,  may  be  prosecuted  and  completed  in  the  same  man- 
ner as  if  such  former  term  had  not  expired. 

Section  965.     (12411.)     No  change. 

Sec.  6.  When  the  term  of  office  of  a  justice  shall  expire,  if  his  suc- 
cessor shall  be  elected  and  qualified,  he  shall  forthwith  deliver  over  to 
such  successor  all  the  books  and  papers  relating  to  his  office  as  a  justice 
of  the  peace. 

Section  966.     (12412.)     No  change. 

Sec.  7.  Whenever  any  justice  shall  be  removed  from  office,  or  shall 
remove  out  of  the  township  or  city  in  which  he  was  elected,  or  his  office 
shall  in  any  way  become  vacant,  except  by  death,  if  his  successor  in 
office  be  not  elected  and  qualified,  such  justice,  or  the  person  in  whose 
possession  the  same  may  be,  shall,  within  ten  days  after  such  vacancy 
shall  happen,  deliver  to  the  township  or  city  clerk  all  the  books  and 
papers  in  his  custody  relating  to  his  office  as  a  justice  of  the  peace; 
and  whenever  such  vacancy  shall  happen  by  the  division  or  any  altera- 
tion of  the  boundary  of  a  township  or  city,  said  books  and  papers  shall 
be  delivered  to  the  clerk  of  the  township  or  city  in  which  is  the  last 
place  of  residence,  prior  to  such  vacancy  of  such  justice;  and  whenever 
any  justice  shall  be  sick,  and  thereby  unable  to  perform  his  judicial 
duty,  or  shall  be  temporarily  absent  from  the  county,  it  shall  be  lawful 
for  any  other  justice  of  the  township  or  city  in  which  he  resides  to  take 
temporary  possession  of  his  docket,  and  to  make  out  and  issue,  upon 
application  by  the  proper  party,  any  execution  due  upon  any  judgment 
duly  entered  therein,  or  to  make  out  and  deliver,  on  application  by  th^ 
proper  party,  a  transcript  of  any  judgment  duly  entered  therein. 

Section  967.      (12413.)      No  change. 

Sec.  8.  In  case  any  justice  shall  die,  and  any  books  or  papers  be- 
longing to  such  justice  in  his  official  capacity,  shall  come  to  the  hands 
of  any  person,  the  township,  or  city  clerk  may  demand  and  receive  such 
books  and  papers  from  the  person  having  the  same  in  his  possession; 
and  it  shall  be  the  duty  of  every  such  person,  within  ten  days  after  any 
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such  books  or  papers  shall  come  to  his  possession,  whether  demanded 
or  not,  to  deliver  the  same  to  the  township  or  city  clerk. 

Section  968.      (12414.)      No  cbange. 

Hec.  0.  Whenever  any  toi^Tiship  or  city  clerk  shall  receive  the  books 
and  papers  of  any  justice  of  the  i)eace,  as  hemnbefore  provided,  he 
Khali  within  ten  days  from  the  time  he  receives  the  same,  deliver  them 
over  to  some  (►ther  justice  of  the  same  township  or  city,  who  shall  de- 
liver the  same  over  to  the  justice  elected  to  fill  such  vacancy,  within 
ten  days  after  the  election  and  qualification  of  said  justice. 

Section  969.      (12415.)      No  change. 

Kec.  10.  WTienever  the  office  of  any  justice  shall  become  vacant  by 
resignation,  removal  or  otherwise,  and  there  shall  be  pending  before 
him  any  matter  or  suit  undetermined,  and  the  books  and  papers  of  sudi 
justice  shall  be  delivered  over  to  any  other  justice  of  the  city  or  town- 
ship, pursuant  to  the  foregoing  provisions,  the  justice  to  whom  such 
books  and  papers  shall  be  so  delivered,  shall  proceed  to  hear,  try,  and 
determine  such  matter  or  suit,  and  to  issue  execution  thereon,  in  the 
same  manner  and  with  the  like  effect  as  he  might  have  done  if  such 
matter  or  suit  had  been  originally  commenced  before  him. 

Section  971.      (12417.)      No  change. 

Sec.  11.  The  justice  to  whom  the  books  and  papers  of  another  jus- 
tice shall  have  been  transferred  as  hereinbefore  provided,  may  issue 
execution  upon  any  judgment  appearing  upon  the  books  so  transferred, 
in  the  same  manner,  and  with  the  like  effect  as  if  such  judgment  had 
been  rendered  by  him. 

Section  972.      (12418.)      No  change. 

Sec.  12.  No  constable  shall  ask  or  receive  any  money  or  other  valu- 
able thing  from  a  defendant  or  other  person,  as  a  consideration,  reward 
or  inducement  for  omitting  to  arrest  any  delinqluent,  or  to  carry  him 
before  any  justice,  or  for  delaying  to  take  any  party  to  prison,  or  for 
postponing  the  sale  of  any  property  under  any  execution,  or  for  omitting 
or  delaying  the  execution  of  any  duty  pertaining  to  his  office. 

Section  958.     (12899.)     No  change. 

Sec.  13.  No  justice  of  the  peace  or  constable  shall  directly  or  in- 
directly, buy  or  be  interested  in  buying  any  bond,  note,  or  other  demand 
or  cause  of  action,  for  the  purpose  of  commencing  any  suit  thereon  be- 
fore a  justice;  nor  shall  any  justice  or  constable,  either  before  or  after 
suit  brought,  lend  or  advance,  or  agree  to  lend  or  advance,  or  procure 
to  be  lent  or  advanced,  any  money  or  valuable  thing,  to  any  person  in 
consideration  of,  or  as  a  reward  for,  or  inducement  to,  the  placing  or 
having  placed  in  the  hands  of  such  justice  or  constable,  any  debt,  de- 
mand or  cause  of  action  whatever,  for  prosecution  or  collection. 

Section  964.      (12400.)      No  change. 
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Sbc.  14.  No  justice  of  the  peace  shall  purchase,  directly  op  indirectly, 
or  be  interested  in  the  purchase  of  any  judgment  rendered  by  him. 

Section  955.     (12401.)     No  change. 

Sbc.  15.  Every  justice  or  constable,  offending  against  either  of  the 
provisions  of  the  three  last  prece<ling  sections,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof,  shall  be  punished  by  a 
fine  not  exceeding  five  hundred  dollars,  or  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  both  such  fine  and  imprisonment,  in 
the  discretion  of  the  court;  and  every  such  conviction  shall  operate  as 
a  forfeiture  of  the  office  of  the  justice  or  constable  so  convicted. 

Section  956.     (12402.)     No  change. 
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CHAPTER  LXXXI. 

OP  LAWS  REPEALED  AND  EXCEPTED  FROM  RBPESAU 

Secttion  1.  Chapters  20  and  21  with  the  exception  of  section  229; 
chapters  22,  23,  24  and  25  with  the  exception  of  section  309 ;  chapter  26 
with  the  exception  of  sections  347  and  349  to  355  inclusive;  chapters  27 
and  28  with  the  exception  of  section  414;  chapters  29,  33  and  34  with 
the  exception  of  sections  707  and  820;  chapters  35,  37,  38,  40  and  189 
with  the  exception  of  sections  7105  to  7115  inclusive;  chapters  234, 
236  and  243  to  246  inclusive;  chapters  249  to  256  inclusive;  chapter  260 
with  the  exception  of  sections  9550  and  9552;  chapters  261  to  265  in- 
clusive; chapters  267  to  272  inclusive;  chapters  274,  275,  276  and  277 
with  the  exception  of  sections  10015  to  10021  inclusive;  chapters  279 
to  282  inclusive;  chapter  283  with  the  exception  of  sections  10238, 
10243, 10244, 10246  and  10247;  chapters  284  to  287  inclusive;  chapter  288 
with  the  exception  of  sections  10396, 10427, 10428, 10429, 10432,  and  10449 
to  10453  inclusive;  chapter  289  with  the  exception  of  sections  10484, 
10489,  10490  and  10491 ;  chapters  292,  293,  294,  299,  300,  301,  303,  304, 
308,  309  and  310  with  the  exception  of  section  11204;  chapter  311  with 
the  exception  of  sections  11221,  11223,  11225,  11227,  11230,  11231,  11232 
and  11250  to  11253  inclusive,  and  chapter  312  with  the  exception  of 
sections  11300  and  11301,  of  the  compiled  laws  of  eighteen  hundred 
ninety-seven;  sections  2445,  2447,  2449,  2451,  2453,  2466,  2467,  2468, 
2470,  2471,  2549  to  2555  inclusive,  2585,  2586,  2604,  2609,  2640,  2673, 
2696,  2948,  3365,  3717,  4721,  4722,  4865,  5263,  5916,  6137,  6167,  6454, 
6477,  6538,  6640,  6678,  6692,  6748,  6805,  6822,  6981,  7027,  7471,  7636, 
8149,  8222,  8444,  8543,  8544,  8580,  8581,  8582,  8955,  8990,  9046,  9047, 
9054,  9057,  9278  to  9281  inclusive,  9289,  9919,  10046,  10549,  10552, 
10553,  10554,  10740,  10741,  10742,  10924,  11122,  11123,  and  11127  to 
11132  inclusive,  of  said  compiled  laws  of  1897;  acts  90,  155,  197  and 
199,  section  2  of  act  219,  section  11  of  act  225,  sections  1,  2,  3,  5,  8,  9, 
10,  11,  15,  16,  18,  19,  20,  21,  25,  29,  32,  33,  35,  37,  39,  40,  41,  42,  43, 
44,  45  and  46  of  act  253,  and  act  260  of  the  public  acts  of  1899;  section 
3  of  act  59,  and  acts  40,  63  and  208,  of  the  public  acts  of  1901;  act  153, 
section  5  of  act  168,  section  42  of  act  217,  and  section  30  of  act  232, 
of  the  public  acts  of  1903;  act  175,  section  2  of  act  218,  section  17  of 
act  283,  and  act  310,  of  the  public  acts  of  1905;  acts  46,  75  and  271,  of 
the  public*  acts  of  1907;  acts  60  and  73,  section  31  of  act  101,  section 

5  of  act  104,  sections  1,  2,  3,  4,  5  and  8  of  act  123,  act  136,  sections 
3  and  4  of  act  209,  act  240,  section  10  of  act  265,  sections  1,  2,  4,  5, 

6  and  7  of  act  299,  act  311,  and  secticm  1  of  act  315,  of  the  public  acts 
of  1909;  acts  167,  195,  216,  227  and  232,  section  2  of  act  233,  and  sec- 
tions 1,  2,  4  and  5  of  act  207,  of  the  public  acts  of  1911;  and  sections 
1,  2,  3,  4  and  6  of  act  94,  sections  2,  3,  4,  5  and  8  of  act  163,  acts  237, 
376,  396,  and  section  17  of  act  398,  of  the  public  acts  of  1913,  with 
all  amendments  to  said  chapters,  sections  and  acts,  and  all  acts  or 
parts  of  acts  inconsistent  with  or  contravening  the  provisions  of  this 
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act,  including  inconsistent  or  contravening  provisions  contained  in  the 
sections  above  excepted,  are  hereby  repealed  except  in  so  far  as  the 
same  are  herein  re-enacted. 

Sec.  2.  Actions  in  special  cases,  and  special  proceedings  provided  for 
in  the  tax  laws  of  this  state;  in  the  drain  laws;  in  the  election  laws; 
in  the  laws  relating  to  the  commitment,  confinement  and  treatment  of 
insane  and  mentally  defective  persons;  in  the  laws  relating  to  the  com- 
mitment, confinement  and  treatment  of  the  feeble-minded  and  epileptic; 
in  the  laws  relating  to  the  commitment  and  confinement  of  persons  in 
the  state  schools,  hospitals  or  sanitariums;  in  the  laws  relating  to  de- 
pendent, neglected  and  delinquent  children;  in  the  laws  relating  to 
separate  maintenance,  divorce  and  the  annulment  and  affirmance  of 
marriage;  in  the  laws  relating  to  the  foreclosure  of  liens,  of  mechanics 
and  others  upon  real  estate;  in  the  laws  relating  to  liens  upon  per- 
sonal property;  in  the  laws  relating  to  the  enforcement  of  claims 
against  water-craft;  in  the  laws  relating  to  condemnation  proceedings; 
in  the  laws  relating  to  vacating  cemeteries;  and  in  all  other  laws  re- 
lating to  actions  in  special  cases  and  special  proceedings,  the  sub 
ject  matter  of  which  is  not  embraced  within  the  provisions  of  this 
act,  and  not  specifically  repealed,  are  not  to  be  deemed  repealed  or 
superseded  by  this  act,  but  the  same  are  retained,  and  the  procedure 
therein  shall  be  as  in  such  laws  provided:  Provided,  however.  That  in 
such  actions  and  proceedings  the  provisions  of  section  65  of  chapter 
two;  of  section  1  of  chapter  12;  of  section  5  of  chapter  13,  and  of  sec- 
tion 5  of  chapter  14  of  this  act  shall  be  applicable. 

Sec.  3.  This  act  shall  take  eflFect  and  be  in  force  on  and  after  Janu- 
ary first,  nineteen  hundred  sixteen. 
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